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These  Reports  were  established  on  the  cessation,  in 
Trinity  Vacation,  1865,  of  the  New  Series  of  the  Common 
Bench  Reports  by  Mr.  Scott,  and  comprise  the  cases  de- 
cided in  Michaelmas  Terra,  1865,  Hilary  Term,  Easter 
Term  and  Trinity  Term,  1866,  including  the  sittings 
in  Banc  after  each.  They  were  published  in  Parts, 
upon  each  of  which  appeared  the  following  notice,  with 
the  sanction  of  the  Court : — 

The  present  Reports  are  in  uniformity  with  those  by 
Messrs.  Best  and  Smith  in  the  Queen^s  Bench  and 
Messrs.  Hurlstone  and  Coltman  in  the  Ea:chequer. 
The  Judges  of  this  Courts  while  declining  to  take  part 
with  any  set  of  Reports  exclusively^  have  expressed  their 
approbation  of  Messrs.  Harrison  ^  Rutherfurd  as  re- 
porters^  and  have  kindly  promised  to  give  them  the 
usual  facilities  for  obtaining  the  umtten  judgments  and 
papers  essential  for  correctly  reporting  cases. 
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MEMORANDA. 


IN  MICHAELMAS  VACATIONy 

Hbnrt  Hoplbt  White,  Esq.,  of  the  Middle  Temple;  the 
Honorable  Anthony  John  Ashley,  of  the  Inner  Temple; 
Henry  William  Cripps,  Esq.,  of  the  Middle  Temple;  and 
William  George  Granville  Venables  Vernon  Harcourt,  Esq.,  of 
the  Inner  Temple,  were  appointed  of  her  Majesty's  CounseU 


IN  TRINITY  VACATION, 

Robert  Monsey,  Baron  Cranworth,  Lord  High  Chancellor, 
resigned  the  Great  Seal,  which  was  delivered  by  her  Majesty  to 
Frederic,  Baron  Chelmsford,  who  thus  became  Lord  High 
Chancellor  for  the  second  time. 

Sir  Roundell  Palmer,  Knight,  her  Majesty's  Attorney-Gene* 
ral,  having  resigned  his  office,  was  succeeded  by  Sir  Hugh 
MacCalmont  Cairns,  Knight. 

Sir  Robert  Porrett  Collier,  Knight,  her  Majesty's  Solicitor- 
General,  having  resigned  his  office,  was  succeeded  by  William 
Bovill,  Esq.,  one  of  her  Majesty's  Counsel,  who  shortly  after- 
wards received  the  honour  of  knighthood. 

John  Rolt,  Esq.,  one  of  her  Majesty's  Counsel,  was  appointed 
to  the  office  of  Attorney-General,  vacant  by  the  promotion  of 
Sir  Hugh  MacCalmont  Cairns. 

Sir  Frederick  Pollock,  Knight,  resigned  the  office  of  Lord 
Chief  Baron  of  the  Court  of  Exchequer,  and  Sir  Fitzroy  Kelly, 
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Knight,  was  appointed  in  his  room,  having  been  previously  ad- 
vanced to  the  degree  of  the  coif,  when  he  gave  rings  with  the 
motto  "  Constantia/' 

Sir  Hugh  MacCalmont  Cairns,  Knight,  was  appointed  a  Judge 
of  the  Court  of  Appeal  in  Chancery,  in  the  room  of  the  Right 
Honorable  Sir  James  Lewis  Knight  Bruce,  who  resigned  in 
consequence  of  ill-health. 

James  Dickinson,  Esq.,  of  Lincoln's  Inn ;  Robert  Scarr  Sowler, 
Esq.,  of  the  Middle  Temple ;  Samuel  Prentice,  Esq.,  of  the 
Middle  Temple ;  Thomas  Jones,  Esq.,  of  the  Middle  Temple ; 
Charles  Edward  Pollock,  Esq.,  of  the  Inner  Temple;  John 
Blossett  Maule,  Esq.,  of  the  Inner  Temple ;  William  Adam' 
Mundell,  Esq.,  of  the  Middle  Temple ;  Richard  Garth,  Esq.,  of 
Lincoln's  Inn;  Sir  George  Essex  Honyman,  Bart.,  of  the 
Middle  Temple,  and  John  Richard  Quain,  Esq.,  of  the  Middle 
Temple,  were  appointed  of  her  Majesty's  Counsel  learned  in 
the  law. 


The  Right  Honorable  Lord  Chief  Justice  Erle  resigned 
his  seat  in  this  Court  on  November  26,  1866,  the  last  day  of 
Michaelmas  Term. 

At  the  rising  of  the  Court  on  that  day  the  Attorney-General, 
in  presence  of  the  whole  Bench  and  of  a  numerous  Bar,  addressed 
his  Lordship  in  the  following  terms : — 

**  1  rise,  my  Lord  Chief  Justice,  in  the  name  and  on  behalf  of 
"  the  Bar,  to  offer  you  our  tribute  of  respect  and  veneration  on 
^^  this  the  occasion,  as  we  are  given  to  understand,  of  your  Lord- 
'^  ship's  finally  quitting  that  Bench.  If  that  tribute  were  due 
"  from  considerations  arising  exclusively  in  this  Court,  my 
<<  experience  here  would  not  perhaps  have  been  enough  to  jus- 
"  tify  me  in  coming  forward  to  give  it  expression ;  but,  my  Lord, 
*'  it  rests  on  broader  considerations, — on  considerations  known 
'^  to,  and  appreciated  by,  us  all;  and  I  could  not,  therefore,  as 
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^*  Attorney-General  and  Leader  of  the  Bar,  deny  myself  the  pri- 
'*  Yilege  of  representing  them  op  this  occasion. 

''  My  Lord,  we  all  feel  and  desire  to  acknowledge  that,  under 
'*  your  presidency  in  this  Courts  the  great  judicial  duty  of 
"  reconciling,  as  fiir  as  may  be,  positive  law  with  moral  justice 
'^  has  been  satisfied.  The  letter  of  the  law  that  kills,  and  the 
'^  mere  discretion  of  the  jud'ge,  which  has  been  well  said  to  be 
'^  the  law  of  tyrants,  have  been  alike  kept  in  due  subjection. 
''  Learning,  experience  in  affairs,  wise  administration,  haye  been 
'«  so  combined  that,  with  the  assistance  of  the  eminent  judges 
**  associated  with  you  on  that  Bench,  the  laws  of  England  have 
**  been  exhibited  in  their  true  aspect  as  the  exponent  of  the 
*^'  rights  and  duties  of  her  citizens,  and  the  guardian  of  their 
"  liberties.  The  Court  of  Common  Pleas  under  your  presidency, 
''  my  Lord,  has  obtained  the  just  confidence  of  the  suitor,  the 
*'  public,  and  the  profession. 

"  But,  my  Lord,  I  shall  not  be  forgiven  by  my  colleagues  if 
'^  I  stop  here;  I  shall  not  be  forgiven  if  I  fiaiil  to  express  our 
^'  admiration  for  the  simplicity  and  elevation  of  character  that 
''  have  adorned  that  administration,  and  our  afiectionate  regard 
^'  for  the  private  and  social  qualities,  the  kindness  and  the  cour- 
**  tesy  that  have  been  displayed  on  the  Bench,  and  in  the 
**  intercourse  of  private  life.  Our  homage  is  due,  and  is 
'^  paid,  alike  to  the  worth  of  the  man  and  the  dignity  of  the 
"judge. 

"  My  Lord,  it  is  no  idle  ceremony  that  induces  us  thus  to 
"  intrude  upon  you.  We  know  that  your  Lordship  would, 
"  had  it  been  possible,  have  retired  from  the  Bench  to-day  with- 
"  out  public  observation.  But  it  was  not  possible.  There  are 
"  occasions  on  which  the  impulses  of  the  heart  must  be  obeyed ; 
"and  this  was  one.  The  universal  feeling  insisted  on  public 
"  expression. 

"  My  Lord,  it  may  be  right,  and  since  it  is  your  will  we 
"  endeavour  to  think  it  so,  that  in  the  full  possession  of  the 
"  greatest  judicial  qualities — in  the  maturity  of  your  faculties, 
"  your   Lordship  should   retire  from  us  and  leave  the  active 
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**  duties  of  ordinary  judicial  life.  They  have  no  doubt  been 
**  incessant,  severe,  excessive ;  hut  we  may  be  pardoned  if  we 
"  bear  in  mind  that  your  Lordship  is  still  a  member  of  oo^  of 
"  our  highest  judicial  appellate  tribunals ;  and  express  our  hope 
"  that  the  law  and  the  country  may  still  for  long  years  to  come, 
"  so  far  as  may  be  consistent  with  your  Lordship's  ease  and 
''  retirement,  derive  the  benefit  of  your  great  wisdom  and  expe- 
"  rience. 

**  That  in  those  future  years  your  Lordship  may  enjoy  every 
"  consolation  and  happiness  that  can  surround  the  maturity  and 
**  close  of  a  valuable  life,  is  the  earnest,  the  ardent,  prayer  of 
*^  every  one  of  us;  and  with  this  feeble  and  imperfect  expression 
"  of  our  sentiments,  I  now,  addressing  you  as  Lord  Chief  * 
**  Justice  of  the  Common  Pleas,  and,  happily,  addressing  you  in 
**  that  character  only,  respectfully  say  to  you,  in  the  name  and 
"  on  behalf  of  the  Bar— Farewell/* 

His  Lordship  replied  as  follows : — 

"  Mr.  Attorney-General, — My  words  in  reply  must  be  few, 
**  I  return  my  earnest  thanks  to  you  and  to  all  whom  you  repre- 
'*  sent  on  this  occasion. 

''  I  have  laboured  to  do  justly  according  to  Law,  and  to 
'*  obey  humbly  The  Power  that  gave  me  my  sense  of  right.  If 
'*  any  duty  in  which  I  had  a  part  has  been  well  performed,  the 
"  honour  is  mainly  due  to  those  who,  in  their  respective  depart- 
''  ments,  have  had  to  co-operate  with  me  in  the  noble  work  of 
^*  administering  justice. 

''  It  is  eminently  due  to  the  Bar.  I  have  seen  a  long  succes- 
*^  sion  of  advocates,  and  amongst  them  men  of  the  highest  worth, 
**  swaying  important  interests  by  their  words,  always  speaking 
*'  with  inflexible  integrity,  and  making  the  way  of  duty  plain 
**  before  the  judge :  men  whom  I  delight  to  think  of  with  con- 
''  firmed  respect  and  regard.  I  have  great  happiness  in  know- 
''  ing  that  the  estimation  of  the  Bar  is  well  maintained,  and  I 
''  shall  ever  retain  the  deepest  interest  in  its  honour,  for  the  sake 
'^  of  its  members  and  of  the  public. 
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''  Bat  aboYe  all,  I  desire  that  the  due  share  of  honour  should 
**  be  given  to  my  Brethren  of  this  Court,  with  whom  I  have 
**  been  taking  counsel  and  interchanging  mind  for  years  past, 
''  to  my  unspeakable  benefit.  I  may  not  in  their  presence  say 
**  all  that  I  feel  towards  them,  but  I  cannot  refrain  from  adding 
**  that  their  affectionate  help  has  been  the  sunshine  of  my  path 
*'  and  the  breath  of  my  judicial  life.  I  now  take  my  leave. 
''  Although  sensible  of  manifold  defects,  I  still  venture  to  believe 
**  that  I  have  devoted  the  best  of  my  abilities  to  the  duties  of 
**  my  office  unceasingly  down  to  the  present  time,  when  I  find 
**  need  for  some  abatement  of  work ;  and  your  approval  seems 
''  to  sanction  the  hope  that  I  may  not  have  laboured  altogether 
**  in  vain.  Those  words  of  approval  pronounced  by  the  At- 
"  torney-General  in  this  assembly  to-day  are  to  me  a  grand 
*'  support  jmd  reward.  I  am  heartily  thankful  to  you  for  them, 
*'  and  they  are  intensely  endeared  to  me  by  the  genial  kindness 
"  of  your  farewell." 
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CORRIGENDA. 

Page  124,  in  note,  for  ••(*)•'  insert  "(a)." 

145,  in  line  5,  from  bottom,  for  "  mckman*'  read  *'  IFickham.** 

197,  in  bead  note,  line  12,  for  "  risks"  read  "  risk." 

397,  in  line  17,  from  bottom,  for  "(4)"  insert  "(a)." 

411,  in  line  2,  from  bottom,  for  "(a)"  insert  **(6)." 

475,  in  note,  for  "26"  read  "28." 

513,  in  line  12,  from  bottom,  after  "  the"  insert  "  town." 

552,  in  head  note,  line  5,  strike  out  '*upon." 

640,  in  note  (d),  dele  "  D." 

663,  in  line  6,  from  top,  for  "  colliery"  read  "collier." 

742,  in  line  10,  from  bottom,  for  "  (c)"  read  "  (6)." 

797,  in  note  (ft),  strike  out  "  Ex." 


CASES 

ARGUED  AND  DETERMINED 

IN 

THE  COMMON  PLEAS 

IN 

MICHAELMAS  TERM, 

XXIX  VICTORIA. 


The  Judges  who  tuuaUy  sat  in  Banc  in  this  Term  were : 

ERLE,  C.J.  I  BYLES,  J. 

WILLES,  J.  I  KEATING,  J. 


Gibson  and  Another  v.  Holland.  Thursday, 

1.  A  written  admission  by  a  purchaser  to  bis  agent  that  he  had  bought 


certain  goods  for  him  is  a  sufficient  note  or  memorandum  of  the  bar-  Statuie  of 
gain  between  him  and  the  vendor  to  satisfy  sect.  17  of  the  Statute  of  pffg^if  29 
Frauds,  29  Car,  2,  c.  8.  C«ir.  %e.  S, 

2.  So  held,  where  the  Defendant  having  commissioned  /L  to  buy  for  him  a  ^^  |^^ 

mare  belonging  to  the  Plaintiffs,  IL  on   the   15th  May  wrote  to  the  if^p^randum  in 

Defendant,  that  he  had  bought  the  Plaintiffs'  mare  for  421.,  and  asked  ^g^riling, 

for  a  cheque ;  and  on  the  25th  the  Defendant  wrote  to  R,  that  he  only   letter  by  put" 

returned  home  the  day  before,  or  he  woul^  have  at  once  answered  choMer  tohis 

his  letter  and  sent  a  cheque  for  the  mare  which  he  had  bought  for  him,  ^^^, 

and  promised  to  send  a  cheque. 

rpHE  declaration  contained  an  indebitatus  count  for  a 
horse  bargained  and  sold  by  the  Plaintiffs  to  the 
Defendant. 

Plea.     Never  indebted. 

Issue  thereon. 

On  the  trial  before  Willes,  J.,  at  the  Summer  As- 
sizes at  Exeter,  it  appeared  that  one  Roohes  was  a  horse- 
dealer,  in  the  habit  of  buying  and  selling  horses  on  com- 
mission. On  the  12th  Mat/y  1865,  the  Defendant  and 
Roohes  had  a  conversation  about  a  bay  mare  belonging  * 
to  the  Plaintiffs,  Gibson  and  Luhe,  also  horsedealers.  On 
the  following  day  the  Defendant  saw  the  mare,  and  com- 

voL.  I.— c.  p.  B 


Holland. 
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1865.  missioned  RooJtes  to  bay  it  for  £42.  On  the  15th  May 
Qjjjgjjjj  Roohes  bought  the  mare  for  that  sum,  and  wrote  the  fol- 
lowing letter  to  the  Defendant  :-^ 

"  Dear  Sir, 

"  I  have  heard  from  Mr.  Gibson  and  seen  Tom  Luke 
this  morning  respecting  the  bay  mare,  and  have  bought  her 
for  40  guineas.  Will  you,  therefore,  forward  me  your 
cheque  with  instructions  how  she  is  to  be  sent. 

"  I  am,  &c., 

"  Wm.  Roohes:' 

On  the  20th  May  he  wrote  another  to  the  same  effect, 
and,  receiving  no  answer,  wrote  a  third,  dated  the  23rd 
May : — 

"Dear  Sir, 

"  I  cannot  but  express  my  surprise  at  not  having  re- 
ceived any  reply  to  my  letters  of  the  15th  and  20th.  In  the 
first  I  informed  you  that  I  had  purchased  Mr.  Gibson's 
bay  mare ;  and  in  the  second  I  asked  you  to  send  a  cheque 
for  the  same,  viz.,  £42,  in  order  that  I  may  settle  with  him. 
Mr.  Luke  has  called  again  this  morning,  and  it  makes  me 
look  very  foolish,  as  of  course  they  look  to  me  to  fulfil  my 
contract,  and  I  hope  that  you  will,  on  the  receipt  of  this, 
send  me  the  cheque,  with  the  necessary  instructions  how 
the  mare  is  to  be  forwarded. 

"  I  am,  &c,, 

"  Wm.  Rookes" 

To  this  he  received  the  following  answer  from  the 
Defendant,  dated  the  25th  May : — 

"  Dear  Sir, 

"I  only  returned  home  yesterday  evening  or  I 
should  have  at  once  answered  your  first  letter,  and  sent  you 
a  cheque  for  the  mare  which  you  were  kind  enough  to  buy 
for  me.  I  am  glad  to  say  I  have  sold  her  to  Mr.  Toynbee, 
When  I  told  him  of  her  he  said  he  knew  her  well,  and 
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would  buy  her  from   me,  which  he  did;    and    you  will        1865. 


receive  a  cheque  for  her  from  me  by  this  evening's  post.       gxbson 
Apologizing  for  my  apparent  neglect  in  not  answering  your      Holland 
letters,  "  I  am,  &c.^ 

«  Corbett  Holland:' 

The  Defendant  did  not  send  the  cheque,  and  afterwards 
refused  to  take  the  mare. 

It  being  contended  for  the  Defendant  that  there  was  no 
valid  contract  in  writing  between  the  Plaintiffs  and  the 
Defendant  for  the  sale  of  the  horse  within  sect.  17  of  the 
Statute  of  Frauds,  29  Car.  2,  c.  3 ;  the  learned  Judge  di- 
rected a  verdict  for  the  Plaintiffs,  reserving  leave  to  move 
to  enter  a  nonsuit. 

Karslake  tnoYed  for  a  rule  nisi  accordingly. — Sect.  17  of 
the  Statute  of  Frauds  requires  either  acceptance  of  at  least 
a  portion  of  the  goods,  or  part  payment,  or  a  note  or  me- 
morandum in  writing  of  the  bargain  between  the  vendor 
and  the  purchaser,  made  and  signed  by  the  parties  to  be 
charged  or  their  agents.  Here  was  no  letter  from  the  De- 
fendant or  Rookes  to  the  Plaintiffs  containing  a  note  or 
memorandum  of  the  contract :  the  letters  being  between 
Rookes  and  his  principal.  In  those  written  by  Rookes  he 
treats  himself  as  only  liable  to  the  Plaintiffs  to  fulfil  his 
contract  with  them,  and  in  that  written  by  the  Defendant 
he  treats  himself  as  liable  to  Rookes*  That  letter  is  not  a 
memorandum  of  a  contract  between  the  Defendant  and 
the  Plaintiffs.  It  is  true  that  in  Welford  v.  Beazeley  (a). 
Lord  Hardwicke  said,  '^  There  have  been  cases  where  a 
letter  written  to  a  man's  own  agent,  and  setting  forth  the 
terms  of  an  agreement  as  concluded  by  him,  has  been 
deemed  to  be  a  signing  within  the  statute ;"  but  that  doc- 
trine has  not  yet  been  adopted  in  the  courts  of  law.  [He 
referred  to  Leroux  v.  Brown  (&),  and  the  cases  cited  p.  818 

(a)  3  Atk,503.  (6)  12  C.  B.  801. 

B? 
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1865,        from  SugderCs  Vend,  and  Purch.  11th  ed.  p.  122,  14tb  ei 
GIB.OK       P-  139).] 


V. 

Holland. 


Erle,  C.  J.  I  have  come  to  the  conclusion  that  we 
ought  to  refuse  a  rule.  There  was  a  contract.by  JRookes  on 
behalf  of  the  Defendant  with  the  Plaintiifs  to  buy  a  horse^ 
and  if  JRookes  had  been  agent  for  both  parties  there  would 
have  been  nothing  to  reserve.  But  that  was  a  disputed 
fact;  and  for  the  Plaintiffs  reliance  was  placed  on  the 
letters  which  passed  between  Roohes  and  the  Defendant  as 
being  a  sufficient  note  or  memorandum  of  the  contract 
within  sect.  17  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3. 
There  is  no  doubt  that  if  that  section  did  not  exist,  Roohes 
having  as  agent  for  the  Defendant  made  a  contract  with 
the  Plaintiffs,  the  Plaintiffs  would  have  a  clear  remedy 
against  the  Defendant.  But  sect.  17  is  relied  on  for  the 
Defendant,  which,  with  reference  to  this  matter,  requires 
"  that  some  note  or  memorandum  in  writing"  of  the  bar- 
gain be  made  and  signed  by  the  parties  to  be  charged  by 
the  contract  or  their  agents.  I  think  that  the  letters 
between  the  Defendant  and  Rookes  taken  together  are  a 
sufficient  note  or  memorandum  of  the  contract.  Rookes 
writes  to  the  Defendant,  "  I  have  made  a  contract  for 
you  to  buy  the  horse  for  £42."  The  Defendant  answers, 
*'  You  did  make  that  contract  for  me,  and  I  will  send  you 
a  cheque  for  the  money."  The  construction  of  the  letters 
is  for  the  Court ;  and  I  construe  them  as  a  declaration  by 
the  Defendant  to  his  agent  that  there  was  a  contract  for 
the  purchase  of  the  horse.  The  objection  taken  is,  that  a 
note  or  memorandum  in  writing  of  the  contract  passing 
between  the  purchaser  and  his  own  agent  is  not  sufficient. 
But  the  purpose  of  the  statute  was  to  prevent  perjury  in 
persons  swearing  to  a  verbal  contract  by  loose  conversa- 
tions. A  note  or  memorandum  in  writing  is  just  as  trustwor- 
thy whether  it  passes  between  the  principal  and  the  agent 
of  another,  or  between  the  principal  and  his  own  agent ; 
indeed  the  latter  is  more  satisfactory  than  the  former. 
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As  to  Leroux  v.  Brown  (a),  which  was  decided  on  sect  4:        1865. 
Sir  G.  Honyman,  at  p.  818,  there  collects  the  authorities  to       gibsoiT^ 
show  that  an  admission  by  the  Defendant  to  a  third  party      Holland. 
of  a  contract  with  the  Plaintiff  is  sufficient  to  create  a  lia- 
bility, and  he  refers  to  Sir  Edward  SugderCs  book  on  Ven- 
dors and  Purchasers^  11th  ed.  p.  122,   14th  ed.  p.   139, 
where  it  is  said  that  "  a  note  or  letter,  written  by  the  vendor 
to  any  third  person,  containing  directions  to  carry  the  agree- 
ment into  execution,  will,  subject  to  the  before- mentioned 
rules,  be  a  sufficient  agreement  to  take  a  case  out  of  the 
statute,"  for  which  is  cited  the  authority  of  Lord  Hard- 
wicke.     By  analogy  the  same  is  true  also  with  reference  to 
sect.  17. 

My  Brother  Willes  has  referred  me  to  Bailey  y.  Sweet-- 
i^g{b)f  where  this  Court  went  into  the  general  doctrine 
that  the  statute  was  intended  to  prevent  a  contract  being 
established  by  oral  swearing  only.  The  danger  of  perjury 
is  abundantly  guarded  against  if  the  Court  see  a  written 
statement  to  his  own  agent  by  the  party  sought  to  be 
charged,  in  which  the  contract  is  admitted. 

WiLLBS,  J.  Sect.  17  of  the  Statute  of  Frauds  requires 
either  the  existence  of  certain  conditions  which  do  not  exist 
in  the  present  case,  "  or  that  some  note  or  memorandum  hi 
writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  or  their  agents."  The  series  of  letters 
between  Rookes  and  the  Defendant  may  be  read  together, 
and  the  Defendant  has  signed  the  last  of  them  referring  to 
the  three  preceding;  and  it  contains  a  statement  that  Rookes 
had  bought  a  mare  for  the  Defendant,  and  as  his  agent. 
Assuming  that  Rookes  was  agent  of  the  Defendant  only, 
the  parties  to  the  contract,  the  subject  matter  and  nature  of 
the  contract,  the  fact  of  the  purchase  and  the  price,  are 
mentioned  in  these  letters ;  nothing  is  wanting  to  make  a 
complete  memorandum  of  the  bargain,  unless  it  be  neces- 
(fl)  12  C.  B.  801.  (6)  9  C.  B.,  N.  S.  843. 
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1865.        sary  that  the  memorandum  should  be  addressed  to  the  per- 


Gibson  ^^^  ^^^  IS  to  take  advantage  of  it.  Sects.  4  and  17  are 
Holland  analogous,  except  that  sect  4  requires  that  "the  agree- 
ment'* upon  which  the  action  is  brought,  "  or  some  memo- 
randum or  note  thereof/'  shall  be  in  writing,  whereas  sect 
17  requires  ''some  note  or  memorandum  in  writing  of  the 
said  bargain/'  and  the  word  "  bargain"  has  not  so  strict  a 
meaning  as  the  word  ^*  agreement"  Our  judgment,  if 
given  for  the  Defendant,  must  proceed  on  the  total  absence 
of  any  note  or  memorandum  of  the  bargain,  and  on  the 
ground  that  the  note  or  memorandum  must  be  delivered  to 
the  person  who  is  to  have  the  remedy  on  it  But  sect.  17,  as 
has  been  said,  exhausts  itself  on  evidence  that  the  bargain 
had  been  made ;  and  if  we  have  that  there  i^  sufficient  to 
satisfy  the  statute,  although  the  memorandum  does  not 
show  a  contract  between  the  parties  intended  by  them  to 
be  exclusive  evidence  of  it,  as  a  formal  agreement  would 
be.  Sect  17  uses  the  words  "  some  note  or  memorandum," 
which  are  the  key  to  its  construction,  and  we  ought  not  to 
require  a  particular  sort  of  note  or  memorandnm. 

In  Bailey  v.  Sweeting  {a),  though  no  other  memorandum 
in  writing  of  a  contract  or  agreement  was  shown  than  one 
in  which  the  party  expressed  that  he  desired  not  to  be 
bound  by  it,  this  Court  held  that  the  memorandum  was 
sufficient;  and  in  so  deciding  they  decided  the  present 
case. 

My  difficulty  has  been  in  understanding  Leroux  v. 
Brown  (6),  because  it  occurred  to  me  that  it  might  be  con- 
sidered as  unnecessarily  extending  the  operation  of  sect  4 
of  the  Statute  of  Frauds  to  oral  contracts  in  whatever 
country  entered  into ;  whereas  it  would  have  satisfied  the 
intention  of  the  legislature  and  the  rule  lex  loci  contractus, 
if  it  had  been  applied  only  to  contracts  entered  into  in  this 
country.    We  are,  however,  bound  by  the  decision  in  that 

(a)  9  C.  B.,  N.  S.  843.  (6)  12  C.  B.  801. 
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case ;  and  it  is  a  coDfirmatioD  of  the  correctness  of  our  con-        1865. 
struction  in  this  respect,  because  the  decision  adopted  the       gibbon 
view  that  a  writing  subsequent  to  the  parol  contract,  and     hollamd, 
addressed  to  a  third  person,  was  sufficient  evidence  of  an 
agreement  within  the  statute,  though  the  case  has  been 
considered  by  some  persons  doubtful  on  the  point  which  I 
have  mentioned  (a). 

Another  difficulty  suggested,  as  arising  out  of  some  de- 
cisions (6),  is,  that  the  note  or  memorandum  must  exist 
before  action  brought,  and  that  a  person  cannot  maintain 
an  action  on  a  contract  which  is  within  sect  17,  by  giving 
in  evidence  a  note  or  memorandum  made  after;  which 
would  seem  to  show  that  the  Courts  thought  that  the  note 
or  memorandum  was  to  stand  in  the  place  of  the  contract ; 
but,  in  deciding  a  case  of  that  description,  it  was  probably 
considered  that  the  intention  of  the  legislature  was  of  a 
mixed  character, — to  protect  persons  from  actions  being 
brought  against  them,  according  to  the  language  at  the 
commencement  of  sect  4,  as  well  as  to  prevent  perjury, 
and  that  such  must  also  have  been  the  intention  insect  17. 
However,  there  is  no  authority  binding  us  to  give  sect  17 
the  construction  contended  for  by  Mr.  Karslake. 

Bylbs,  J.  Having  been  engaged  in  public  business, 
which  prevented  me  from  being  present  at  the  beginning 
of  the  argument,  I  feel  that  I  ought  to  abstain  from  ex- 
pressing any  opinion,  more  especially  in  a  case  which  in- 
volves consequences  so  important. 

Keating,  J.  I  agree  with  the  Lord  Chief  Justice  and 
my  Brother  Willes;  and  will  only  add  that  the  objection 
which  pressed  upon  me  was  that  the  corespondence  be- 
tween Rookes  and  the  Defendant  contemplated  a  liability 

(a)  See  WUUami,  Appt,  Wheeler,  RespL.S  C.  B.,  N,  &299;  Chilt, 
Contr.  90,  7lh  ed, 

{b)  See  Bill  v.  Bament,  9  M,  ^  IT.  36  ;  Fricker  v.  Tomlinson,  1  M. 
ifGr.m. 
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Gibson 
Holland. 


of  the  Defendant  to  his  agent,  and  not  to  the  Plaintiffs ; 
but  that  is  removed  by  Bailey  v.  Sweeting  (a). 

Rule  refused  (6). 


Thundajf, 
November  9. 

Sale  of  land. 
Payment  qfde^ 
potit, 

Attorney  qf 
vendor. 
Stakeholder, 


Edgell,  executrix  of  Edgell  v.  Day. 

On  the  sale  of  landed  property  a  memorandum  of  agreement  to  purchase  part 
was  made  between  the  Defendant,  an  attorney,  "  as  the  agent  of"  the 
vendor,  of  the  one  part,  and  the  purchaser  of  the  other  part,  subject  to 
certain  annexed  conditions  as  far  as  they  applied  to  a  sale  by  private 
contract,  except  that  the  purchaser  paid  to  the  Defendant  1,000/.  as  a 
deposit  and  in  part  payment  of  the  purchase- money,  which  the  De- 
fendant  thereby  acknowledged.  The  third  condition,  among  others, 
was,  that  the  purchaser  of  each  lot  should  immediately  pay  to  the 
Defendant,  *'  as  agent  for  the  vendor,"  a  deposit  of  15L  per  cent.  The 
remaining  parts  were  sold  by  auction  ;  and  the  Defendant  attended  the 
sale  and  received  the  deposits,  "giving  receipts  as  agent  for  the 
vendor."  Held,  that  the  Defendant  was  not  in  the  position  of  stake- 
holder, but  agent  of  the  vendor,  and  therefore  the  vendor  might  bring 
an  action  to  recover  interest  on  the  deposits  before  the  completion  of 
the  sales. 

rpHE  first  count  of  the  declaration  stated  that,  in  con- 
sideration that  A.  Edgell  would  employ  and  retain 
the  Defendant  as  his  solicitor  and  agent  in  the  selling  and 
disposing  of  certain  property,  and  to  receive  certain  monies 
deposited  by  the  purchasers  on  the  sale  thereof  for  him,  for 
reward  to  the  Defendant,  the  Defendant  promised  A,  Edgell 
to  render  to  him  on  request  a  true  and  just  account  of,  and 
fjuly  and  justly  to  account  to  him  for,  the  monies  arising 
from  such  sale,  and  of  the  monies  deposited  by  the  pur- 
chasers, and  A.  Edgell  retained  and  employed  the  De- 
fendant for  the  purpose  and  on  the  terms  aforesaid;  and 
the  Defendant,  as  such  agent,  received  and  had  certain 
large  sums  of  money  deposited  by  the  purchasers  with  and 
received  and  taken  by  the  Defendant  on  the  terms  afore- 
said, as  the  solicitor  of  and  agent  for  A.  Edgell;  and  all 
conditions  were  fulfilled  and  all  things  happened  and  all 
times  elapsed  necessary  to  entitle  the  Plaintiff  as  executrix 
of  A.  Edgell  to  maintain  this  action.     Breach. 

(a)  9  C.  B.,  2V.  S.  843. 

(6)  This  and  the  five  following  cases  are  reported  by  G.  J.  FhUip 
Smith,  Esq. 
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Second  count.  That  A.  Edgell,  in  his  lifetime,  retained  1865. 
and  employed  the  Defendant  for  hire  and  reward  as  his  edoell 
agent,  amongst  other  things,  to  receive  divers  sums  of  ^^'^ 
money  for  him,  and  upon  the  terms  that  he  should  and 
would,  upon  reasonable  request,  duly  account  to  him  for 
the  same  and  pay  over  the  same  to  him,  and  the  De- 
fendant accepted  such  retainer  and  employment;  and 
although  the  Defendant  afterwards,  during  the  lifetime  of 
A.  Edgett,  under  and  by  virtue  of  the  retainer  and  em- 
ployment, and  as  such  agent  and  upon  the  terms  aforesaid, 
received  divers  large  sums  of  money  for  A.  Edgell,  and 
although  he  was  afterwards  reasonably  requested  by  A. 
Edgell  duly  to  account  to  him  for  the  same  and  pay  the 
same  over  to  him,  in  order  that  he  might  invest  the  same 
at  interest ;  and  although  all  conditions  were  fulfilled,  and 
all  things  had  happened  and  all  times  elapsed  necessary  to 
entitle  A.  Edgell  in  his  lifetime  to  have  the  monies  paid 
over  to  him,  and  to  entitle  the  Plaintiff  as  such  executrix 
to  maintain  this  action  in  respect  of  the  matters  in  this 
count  complained  of,  yet  the  defendant  did  not  nor  would 
duly  account,  &c. 

There  were  also  the  common  money  counts. 

The  Defendant  pleaded,  among  other  pleas,  to  the  first 
count,  as  follows : — 

Third.  That  the  Defendant  did  not  as  such  agent  re- 
ceive or  have  the  sums  of  money  deposited  by  the  pur- 
chasers with  and  received  and  taken  by  him  on  the  alleged 
terms  as  the  solicitor  of  and  agent  for  A.  EdgelL 

Fifth.  To  so  much  as  relates  to  not  paying  over  to  A. 
Edgell  or  to  the  Plaintiff  the  monies  therein  mentioned,  that 
the  Defendant  was  retained  and  employed  by  A.  Edgell  as 
his  solicitor  in  selling  the  property  and  to  receive  the  monies 
deposited  by  the  purchasers  thereof  on  the  sale  thereof,  and 
to  hold  the  same  until  the  respective  purchases  of  the  pro- 
perty should  be  respectively  completed  or  the  deposit  . 
money  should  become  forfeited  to  A.  Edgell^  and  then  to 
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1865.  pay  over  the  same  to  A,  Edgdl;  but  in  case  the  purchases 
Edoell  respectively  or  any  of  them  should  be  rescinded  or  set 
Pay.  s^id^y  then  to  return  the  respective  deposit  monies  on  such 
purchases  to  tlie  respective  purchasers  who  should  have 
deposited  the  same  with  the  Defendant;  and  that  the 
Defendant,  in  consideration  of  such  retainer  and  employ- 
ment, promised  A.  Edgell  to  receive  and  hold  and  pay  over 
the  monies  according  to  the  terms  last  aforesaid,  and  not 
otherwise;  and  that  he  never  promised  to  account  to  A. 
Edgell  for  the  monies  deposited  by  the  purchasers  on  the 
sales  in  the  first  count  mentioned,  except  as  aforesaid ;  and 
that  at  the  times  when  the  supposed  breaches  of  promise  in 
the  first  count  mentioned,  in  not  paying  over  the  deposit 
monies  therein  mentioned  to  A.  Edgell  or  the  Plaintiff,  the 
purchases  respectively  on  which  the  same  were  deposited 
with  the  Defendant  had  not  nor  bad  any  of  them  been 
completed  nor  had  any  of  the  deposit  monies  become 
forfeited,  nor  had  A.  Edgell  or  the  Plaintiff  become  en- 
titled to  receive  the  deposit  monies  or  any  of  them. 

To  the  second  count — 

Sixth.  A  traverse  of  the  retainer  and  employment  of  the 
Defendant. 

Seventh.  A  denial  that  the  Defendant  received  the 
money  as  agent  and  on  the  terms  alleged. 

To  the  common  counts  — 

Ninth.  To  all  except  1,604/.  IO5.  never  indebted. 

Tenth.  Payment  of  1,604/.  10*.  into  Court 

Issues  on  all  the  pleas. 

On  the  trial  before  Willes,  J.,  at  the  Middlesex  sittings 
after  Easter  Term,  it  appeared  that  the  action  was  brought 
to  recover  the  amount  of  deposits  paid  to  the  Defendant  on 
occasion  of  the  sale  of  certain  property  situated  in  Bedford- 
shire,  and  interest  upon  each  deposit  from  the  time  of  its 
receipt  by  the  Defendant  until  the  time  of  payment  of  the 
same  to  the  Plaintiff,  The  Defendant  paid  into  Court  the 
amount  of  the  deposits ;  but  contended  that  he  was  not 
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liable  to  pay  interest  on  them  until  the  completion  of  the        1865. 
purchases  to  which  they  related.  •  Edgeli. 

A,  Edgell  was  sole  acting  trustee  under  the  will  of  John  ^^^^ 
Francklin,  deceased,  and  had  power  under  it  to  sell  his 
real  estates  and  apply  the  proceeds  for  the  benefit  of  his 
children.  A.  Edgell  employed  the  Defendant,  an  attorney 
and  solicitor  at  Saint  Neotgy  in  the  county  of  Huntingdon, 
to  sell  the  estates ;  it  was  agreed  that  it  would  be  desirable 
to  sell  them  in  lots ;  but  before  taking  that  step  the  De* 
fendant  offered  them  to  W.  Smith,  who  agreed  to  become 
purchaser  of  part,  and  the  following  memorandum  of  agree« 
ment  was  signed  by  them : — 

**  Memorandum  of  agreement  made  and  entered  into  this 
31st  August,  1859,  between  G.  Day,  of  &c.,  gentleman, 
(as  the  agent  of  A,  Edgell,  Esq.,  the  sole  acting  trustee 
under  the  will  of  John  FranchUn,  late  of  &c.),  of  the  one 
part,  and  W.  Smith,  of  &c.  of  the  other  part,  whereby  the 
said  Cr.  Dag  agrees  to  sell  to  the  said  W.  Smith,  who 
hereby  agrees  to  purchase  the  farm-house,  homestead,  land 
and  premises  at  Potion  aforesaid,  part  of  the  estate  of  the 
late  John  FranchUn,  deceased,  being  part  freehold  and 
part  copyhold,  &c.,  for  the  sum  of  8,000/.,  subject  to  the 
annexed  conditions  as  far  as  the  same  apply  to  a  sale  by 
private  contract.  Except  that  the  said  JV.  Smith  has  this 
day  paid  to  the  said  6r.  Dag  the  sum  of  1,000/.  as  a 
deposit  and  in  part  payment  of  the  purchase  money,  as  the 
said  Cr.  Dag  doth  hereby  acknowledge,  and  that  he  is  to 
pay  interest  at  4  per  cent,  from  the  6th  Januarg  next  on 
the  unpaid  purchase  money  till  completion,  which  is  to  be 
on  or  before  the  25th  March  next  at  the  option  of  the  said 
W.  SmUh,  &c." 

At  the  time  of  signing  this  agreement  a  deposit  of 
1,000/.  was  paid  by  W.  Smith  to  the  Defendant. 

The  third  condition  in  the  printed  particulars,  annexed 
to  the  memorandum  of  agreement,  was  as  follows : — 

**  The  purchaser  of  each  lot  shall  immediately  after  the 
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1865.  8ale  pay  one  guinea  for  the  auctioneer  and  one  guinea  for 
Edgell  the  agreement,  and  also  pay  into  the  hands  of  Mr.  G. 
D^'y^  Day,  as  agent  for  the  vendor,  a  deposit  of  16/.  per  cent, 
upon  and  in  part  of  the  purchase  money,  and  sign  an 
agreement  for  payment  of  the  remainder  thereof  and  to 
complete  the  purchase  on  or  before  the  1st  November  next 
at  the  office  of  Mr.  G.  Day,  &c." 

On  the  24th  September  the  remainder  of  the  estate  was 
sold  in  lots  by  auction.  The  Defendant  attended  the  sale 
and  received  the  deposits,  giving  receipts  **  as  agent  for  the 
vendor."  In  completing  the  purchases,  the  purchasers 
were  represented  by  their  own  solicitors. 

After  the  sale,  A.  Edgell  requested  the  Defendant  to  pay 
the  deposits,  including  W.  Smith's,  to  his  account;  which 
the  Defendant  declined  to  do  on  the  ground  that  it  would 
be  a  breach  of  trust  towards  the  purchasers  if  he  parted 
with  them  before  the  purchases  were  completed,  and  that 
he  would  be  liable  to  refund  them  to  the  purchasers  unless 
the  purchases  were  completed.  The  Defendant  then  wrote 
letters  to  several  solicitors  of  high  standing  asking  their 
opinion  on  the  point;  their  answers  were  to  the  effect  that 
a  solicitor  receiving  the  deposits  paid  on  the  sale  of  his 
client's  estates  holds  them  as  a  stakeholder  between  his 
client  and  the  purchasers.  These  answers  were  communi- 
cated to  A,  Edgell.  In  January,  1861,  a  suit  in  Chancery 
was  instituted  on  behalf  of  the  infant  children  of  John 
Francklin,  and  in  April,  1862,  the  usual  decree  was  made. 

A,  Edgell  died  on  the  22nd  February,  1863,  having  ap- 
pointed a  co-trustee,  and  subsequently  new  trustees  were 
appointed.  This  action  was  brought  under  an  order  of  the 
Court  of  Chancery  in  the  name  of  his  executrix,  an  indem- 
nity being  given  to  her  by  the  trustees. 

The  purchases  were  not  all  completed  till  1864 :  during 
the  interval  the  Defendant  retained  the  deposits. 

The  Defendant  was  prepared  with  evidence  to  show  that 
it  is  the  custom  in  the  counties  of  Huntingdon  and  Bedford 
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on  employing  auctioneers  on  a  sale  of  landed  property  for  1865. 
the  solicitor  to  prepare  the  particulars  and  conditions,  and  edoell 
for  the  auctioneer  to  be  paid  a  commission  of  one  and  a- 
half  or  two  and  a-half  per  cent,  on  the  amount  of  the  pur- 
chase monies  and  sometimes  an  agreed  sum,  the  solicitor 
taking  the  deposits ;  the  reason  for  this  arrangement  being 
that  many  of  the  country  auctioneers  are  not  persons  of 
8u£Bcient  substance  to  be  entrusted  with  large  deposits. 

The  learned  judge  assuming  that  the  jury  would  find 
that  such  was  the  practice  all  over  England,  directed  a  ver- 
dict to  be  entered  for  the  Plaintiff,  reserving  leave  to  move 
to  enter  a  verdict  for  the  Defendant. 

In  Trinity  Term, 

Joseph  Brown  obtained  a  rule  nisi  accordingly,  on  the 
ground  that  the  Defendant  was  not  liable  to  pay  the 
deposits  to  the  testator,  A,  Edgell,  until  the  completion  of 
the  respective  purchases. 

Coleridge  and  Dowdeswell  showed  cause. — The  Defend- 
ant was  employed  as  attorney  and  agent  of  A.  Edgell,  and 
payment  to  him  was  payment  to  his  principal ;  The  Duke 
of  Norfolk  V.  Worthy  (a).  And  he  received  the  deposit 
as  attorney  for  A,  Edgell  and  to  account  to  him,  and 
therefore  is  liable  in  this  action  ;  Stephens  v.  Badcock  (ft), 
Bamford  v.  Shuttleworth  (c).  An  agent  cannot  set  up  jus 
tertii  against  his  principal;  Dixon  v.  Hamond  {d).  It 
is  sufficient  if  it  can  be  collected  from  the  whole  instru- 
ment, however  informally,  that  the  party  was  acting  as 
agent;  Story  on  Agency^  s.  164,  p.  103,  4th  ed.  An 
auctioneer  who  is  employed  to  sell  an  estate  and  who 
receives  a  deposit  from  the  purchaser  is  a  mere  stake- 
holder ;  Harington  v.  Hoggart  («) :  his  position  is  peculiar, 
being  the  representative  of  the  vendor  as  well  as  the 
vendee.     In  SugderCs.Vend,  and  Purch.  p.  60,  ch.  1,  s.  3, 

(a)  1  Camp.  337.  *       (d)  2  B.  ^  A.  310. 

(6)  3  B.  *  Ad,  354.  (c)   I  B,  S^  A.  577. 

(c)  U  A,i  E  926. 
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1865.  par.  20,  14th  ed.,  after  stating  that  ^'  the  auctioneer  should 
Epqbll  ndt  part  with  the  deposit  until  the  sale  be  carried  into 
efFecti  because  he  is  considered  as  a  stakeholder^  or  de- 
positary of  ity"  it  is  added,  **  the  same  rule  applies  to  a 
solicitor  receiving  a  deposit : ''  for  which  is  cited  Wtgtfins 
V.  Lard  (a),  but  in  tliat  case  there  were  in  the  contract 
for  purchase  words  sufficient  to  show  an  intention  to  con- 
stitute the  solicitors  for  the  vendors  stakeholders.  [Keai- 
ing,  J.  The  third  condition  here  shows  the  contrary.]  In 
Edwards  v.  Hodding  {b),  which  was  an  action  by  the 
purchaser  against  the  Defendant,  who  was  attorney  for  the 
vendor  as  well  as  auctioneer,  to  recover  a  deposit,  the 
Defendant  had  paid  the  money  over  of  his  own  wrong,  and 
he  would  have  had  an  answer  to  an  action  by  the  vendor. 

Joseph  Brown  and  Douglas  Brown  in  support  of  the 
rule. — ^The  payment  of  the  deposit  to  the  Defendant  was 
on  condition  of  the  purchase  being  completed,  and  if  the 
condition  were  not  performed  he  would  not  be  justified  in 
handing  it  over.  In  Edwards  v.  Hodding  (&),  cited  in 
Sugdens  Vend,  and  Purch,  p.  50,  ch.  1,  s.  3,  par.  20, 
14th  ed.,  Chambre,  J.,  said,  p.  820,  ''  This  is  not  an  abso- 
lute payment  by  the  PlaintiiF  to  the  Defendant  as  the 
vendor's  agent,  but  a  conditional  payment;  or,  as  it  is 
more  properly  called,  a  deposit.  The  Defendant  receives 
it,  knowing  the  condition,  that  there  should  be  a  good  title; 
and  he  knows  that  that  condition  is  not  performed :  he 
nevertheless  takes  on  himself,  with  this  knowledge,  to 
pay  over  the  money,  which  he  was  not  warranted  in 
doing."  The  Duke  of  Norfolk  v.  Worthy  (c)  was  the  case 
of  a  private  person,  not  a  solicitor,  acting  as  agent  for  a 
vendor.  In  Bamford  v.  Shutileworth  {d ),  the  auctioneer 
signed  the  memorandum   of  agreement  as  agent  for  tlie 


(a)  4  Beav.  30.  (c )  1  Camp.  337. 

(6)  5  Taunt.  815.  (J)  11  ^.4-  £.  926. 
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purchaser,  and  the  vendor's  attorney  signed  it,  subscribing        ^^^^' 
himself  as  "  agent  for"  the  vendor,  and  the  purchaser  paid       Eoofll 
his  deposit  to  the  attorney,  who  gave  a  receipt,  signed  by         dat. 
himself  as  such  agent     [Byks,  J.     Littledakj  J.  (p.  933), 
there  relied  on  the  form  of  the  receipt,  and  the  receipt  here 
is  in  the  same  form ;  the  words  "  as  agent "  would  be  of 
no  use  as  mere  words  of  description.    The  rule  as  to  the 
construction  of  all  written  documents  is  to  give  effect  to 
every  word  in  them  where  it  can  be  done.]    That  case  is 
not  noticed  in  Wiggins  v.  Lord  (a),  which  is  inconsistent 
with  it.    There  on  a  contract  for  purchase,  a  part  of  the 
purchase  money  was  paid  as  a  deposit  to  the  vendor's 
solicitors,  who  paid  it  away  at  the  desire  of  the  vendor 
without  the  concurrence  of  the  purchaser.     This  created 
a  difficulty  in  completing  the  purchase,  as  a  mortgagee  of 
the  estate  would  not  join  in  the  conveyance  without  pay-* 
ment  to  him  of  the  deposit ;  and  in  a  suit  by  the  pur^ 
chaser  for  specific  performance  the  solicitors  were  declared 
liable  to  make  good  the  money.     {^Bgles,  J.     In  that  case 
it  does  not  appear  whether  there  were  solicitors  for  both 
parties.     Wiiles,  J.    The  vendor's  solicitors  are  described 
as   if  they  were  persons  selected   to  hold  the  purchase 
money  on  account  of  their  personal  character :  the  report 
says  that  a  condition  in  the  contract  was,   ''  that  a  de* 
posit  of  £350  should  be  paid  in  part  of  the  purchase 
money  into  the  hands  of  Messrs.  Harris  and  Wise/'  and 
they  were  in  fact  the  solicitors  of  the  vendors ;  but  it  is  not 
said  that  the  deposit  was  paid  to  them  as  such  solicitors.] 
In  Harington  v.  Hoggart  (&),  which  finally  decided  that 
an  auctioneer  is  a  stakeholder,  though  he  may  describe 
himself  as  agent,  the  agreement  was  signed  by   the  De- 
fendants, describing  themselves  as  ''  agents  to "  the  ven- 
dor.     If  a  person  receives  money  as  a  depositary  it  is 
immaterial  what  his  profession  is.     Generally  an   agent 

(«)  4  Beav,  30.  (b)  1  B.  ^  Ad.  577. 
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1865.        is   not   liable    to    pay   interest  on   a  deposit;     Wolfe  v. 
Edoell       JFindlap  (a). 

I^AT.  Erlb,  C.  J.     I  am  of  opinion  that  this  rule  should  be 

discharged.  This  was  an  action  by  the  representative  of 
the  vendor  of  an  estate  against  the  Defendant,  whom  the 
vendor  had  employed  as  his  solicitor  for  the  sale  of  the 
property.  The  Defendant  being  so  employed  received  the 
deposits  and  kept  them  until  the  title  was  ascertained,  con- 
tending that  he  was  entitled  to  hold  them  as  stakeholder. 
The  vendor  asked  him  to  pay  them  over  to  him,  contending 
that  the  Defendant  held  them  in  the  capacity  of  his  agent, 
and  the  question  is  whether  the  money  was  held  by  the 
Defendant  in  the  capacity  of  such  agent,  or  in  that  of  stake- 
holder. Looking  at  the  facts  I  am  clearly  of  opinion  that 
he  was  the  agent  for  the  vendor;  he  made  the  contract 
describing  himself  as  agent  for  the  vendor;  he  signed  the 
receipt  for  the  deposits  as  such  agent,  and  he  had  no  duty 
towards  the  purchaser,  or  power  to  bind  him  by  his  acts. 
He  was  not  in  the  position  of  an  auctioneer,  who,  in  selling 
for  the  vendor,  can  bind  the  purchaser  by  his  signature,  and 
who,  by  a  series  of  decisions,  has  been  held  to  be  a  stake- 
holder between  the  parties :  persons  who  deal  with  him  are 
bound  to  know  the  law,  and  that  when  they  pay  money  to 
him  they  pay  it  into  the  hands  of  a  stakeholder. 

Bamford  v.  ShutiUworth  (6)  is  a  direct  authority  for  the 
Plaintiff,  and  in  principle  it  is  a  sound  judgment ;  though 
I  am  well  aware  of  the  high  authority  of  Sir  Edward 
Sugderis  books  and  of  the  cases  cited  in  support  of  the 
position. 

We  are  not  at  liberty  in  Court  to  take  notice  of  the 
practice  of  the  profession,  nor  can  it  alter  the  legal  rights 
between  the  solicitor  and  his  employer. 

In  some  of  the  cases  in  Chancery  the  attorney  may  have 
acted  for  both  parties,  and  then  he  would  be  a  stakeholder ; 
and  when  an  attorney  is  also  auctioneer,  as  in  Edwards  v. 

(a)  6  Hare,  66.  (6)  11  ^.  4  E.  920. 
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Hoddingia\  he  is  not  freed  from  his  liabilities  as  auc-        1865. 
tioneer.     In  the  present  case  the  Defendant  was  agent  for       Epobll 
the  vendor,  and  therefore,  if  he  had  handed  back  the  de-        ^^^^ 
posits  to  the  purchasers,  he  would  have  done  so  wrongfully. 
It  is  said  that  by  our  decision  the  purchaser  will  lose  his 
security  for  the  deposit,  in  case  the  title  to  the  property 
should  not  be  made  good ;  but  the  agent  of  the  vendor 
has  no  legal  duty  to  perform  towards  the  purchaser. 

WiLLES,  J.  With  respect  to  all  the  other  parts  of  the 
transaction,  except  the  receipt  of  the  deposits,  it  is  clear 
that  the  Defendant  was  agent  of  the  seller  only ;  and  I 
think  that  the  deposits  were  paid  to  and  received  by  him 
as  such  agent  It  is  the  same  as  if  the  purchasers  had 
paid  the  deposits  into  a  bank  as  agents  for  the  vendor. 

Btlbs,  J.  I  repose  my  judgment  on  the  words  '^as  the 
agent*'  in  the  contract  and  in  the  form  of  the  receipt  given 
by  the  Defendant  for  the  deposits,  which  words  make 
Bamford  v.  Shuttleworth  {J})  precisely  in  point.  If  those 
words  had  been  absent,  looking  to  the  interest  which  both 
the  vendor  and  purchaser  have  that  the  purchase-money 
should  be  in  independent  hands,  it  might  well  be  considered 
to  have  been  the  intention  of  the  parties  that  the  deposits 
should  remain  in  the  hands  of  the  Defendant :  it  is,  however, 
not  necessary  to  give  an  opinion  on  that  point. 

Keating,  J.  I  think  the  Defendant  did  not  receive 
the  deposits  in  any  way  as  the  agent  for  the  purchasers. 
It  is  said  that  our  decision  will  have  the  effect  qf  weaken- 
ing the  security  of  the  purchaser  for  the  completion  of  the 
purchase ;  but  he  may  protect  himself  by  the  simple  pro- 
cess of  making  the  person  who  receives  the  deposit  a 
stakeholder. 

Rule  discharged. 

(a)  5  Taunt.  815.  (6)  11  /I.  ^  £.  926. 

VOL.  I.— C.  P.  C 
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Williams  v.  Golding. 

Tkmridaif, 
November  9.      By  the  Metropolitan  Building  Act,  1855,  18  &  19  net.  e.  122,  t.  108, 

"  No  writ  or  process  shall  be  sued  out  aj^ainst  any  district  surveyor  or 

MetropoKtan  other  person  for  anything  done  or  intended  to  be  done  under  the  pro* 

Building  Jet,  visions  of  this  Act"  until  one   month   after  notice;  and  every  such 

1855,  18  4"  19  action  shall  be  brought  within  six  months  after  the  accrual  of  the  cause 

Viet,  e,  122,  of  action.     Sect.  83  (8)  gives  to  a  building  owner  **a  right  to  cut  into 

M.  83,  94,  108.  any  party  structure  upon  condition  of  making  good  all  damage  occa- 

** Other perton,"  sioned  to  the  adjoining  premises  by  such  operation."     By  sect  94,  a 

Building  owner,  building  owner  who  fails  to  make  good  any  damage  he  may  occasion 

Notice  ^  aC"  to  adjoining  premises  by  works  authorized  to  be  executed  by  him  in- 

tiou,  curs  a  penalty  not  exceeding  20/.  for  each  day  during  which  such  failure 

continues.    The   Defendant,   in  fulfilling  a  contract  with  a  building 

owner  to  build  a  house  adjoining  the  house  of  the  Plaintiff,  so  negli* 

gently  dug  the  ground  for  the  foundation  of  the  house  about  to  be 

built  and  underpinned  the  party-wall  that  the  Plaintiff's  house  was 

injured.     Held : 

1.  That  the  words  "other  person,"  in  sect.  108,  included  only  ofRcial  per- 

sons discharging  official  duties  cast  upon  them  by  the  Act,  or  persona 
doing  some  act  in  respect  of  which  they  were  performing  or  intending 
to  perform  a  statutory  duty. 

2.  That  the  Defendant  therefore  was  not  entitled  to  notice  of  action  under 

that  section. 

S.  Per  Erie,  C.  J.,  that  the  Defendant  having  broken  the  condition  on  which 
he  wa^  empowered,  under  sect.  83,  to  do  the  act  complained  of,  supplied 
another  reason  why  he  was  not  entitled  to  the  protection  of  sect.  108. 

4.  Per  Erie,  C.  J.,  that  the  remedy  in  sect  94  was  cumulative. 

T^ECLARATION  dated  the  10th  February,  1865. 

The  first  count  stated,  that  the  Defendant  was  fulfilling 
a  contract  which  he  had  undertaken  and  entered  into  with 
one  Hogg  to  build  for  him  a  house  on  certain  land  next 
adjoining  a  house  and  land  of  the  Plaintiff,  and  during 
the  continuance,  and  in  course  of  the  Defendant's  fulfil- 
ment of  the  contract,  the  Defendant,  by  his  servants  and 
workmen  employed  for  such  purpose,  did  so  negligently  and 
unskilfully  proceed  and  conduct  himself  in  the  execution 
of  the  contract  as  to  undermine  and  otherwise  damage 
the  house  of  the  PlaintiflT,  whereby  the  value  of  the  house 
had  been  much  deteriorated,  and  the  Plaintiff  had  suffered 
much  damage  and  inconvenience,  and  had  become  liable  to 
incur  expense  in  repairing  the  house. 

Second  count :  that  the  Defendant,  by  his  servants  and 
workmen  employed  for  that  purpose,  behaved  and  conducted 
himself  so  carelessly,  negligently  and  improperly  in  and 
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about  digging  and  clearing  the  ground  for  the  foundation  of  1865. 
a  house  by  the  Defendant,  then  about  to  be  built  next  ad-  Williams 
joining  to  a  house  of  the  Plaintiff,  and  in  and  about  under-  ooldino. 
pinning  of  a  party-wall  which  had  formed  the  boundary 
between  the  house  of  the  Plaintiff  and  the  ground  on  which 
the  house  was  so  about  to  be  built  by  the  Defendant,  and 
in  and  about  removing  a  certain  part  of  the  party-wall,  that 
by  and  through  the  carelessness,  negligence  and  unskilful-^ 
ness  of  the  Defendant  and  his  agents  and  workmen  in  the 
premises,  the  party-wall  and  all  the  walls,  floors,  beams, 
ceiling,  roof  and  other  parts  of  the  house  of  the  Plaintiff 
greatly  sunk,  cracked  and  gave  way  and  were  greatly 
weakened  and  injured,  and  the  same  house  was 
thereby  greatly  damaged  and  lessened  in  value,  and  by 
reason  of  the  premises  the  Plaintiff  was  put  to  great 
trouble  and  inconvenience  and  greatly  injured  in  his 
business. 

Third  count:  that  the  Defendant  broke  and  entered  a  > 
close  of  the  Plaintiff  called,  &c.,  and  a  wall  of  the  Plain- 
tiff then  standing  upon  the  close,  and  broke  down,  damaged 
and  destroyed  a  part  of  the  wall,  whereby  the  house  of  the 
Plaintiff,  of  which  the  wall  was  part,  was  damaged  and 
injured  and  lessened  in  value. 

Plea,  amongst  others,  not  guilty  by  statute  18  &  19 
Vict.  c.  122,  s.  108. 

On  the  trial  before  Willes,  J.,  at  the  Middlesex  Sittings 
after  Easter  Term,  it  appeared  that  the  Plaintiff  was  owner 
of  a  house  in  BoWy  in  the  county  of  Middlesex^  within  the 
limits  of  the  Metropolitan  Building  Act,  1855,  18  &  19 
Vict,  c.  122.  On  the  north  side  of  it  was  a  vacant  space 
of  ground,  of  which  Ho^y  was  owner.  Hogg  entered  into 
a  contract  with  the  Defendant,  who  was  a  builder,  to  erect 
two  houses  on  it,  which  were  to  have  rooms  in  the  base- 
ment. The  Plaintiff's  house  having  none  in  the  basement, 
it  was  necessary  that  the  foundations  of  the  houses  to  be 
built  for  Hogg  should  be  deeper  than  those  of  the  Plain- 
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t865.  tilTs  bouse*  In  March^  1864,  the  Defendant  proceeded 
WiLLiAMi  to  dig  out  the  foundations  of  the  houses  to  be  built,  and  un- 
GoLDiNo.  derpinned  the  party-wall  of  the  PJaintiflfs  house  by  digging 
under  and  building  it  up  to  the  same  depth  as  the  founda- 
tions of  the  houses  intended  to  be  built.  This  ought  to 
have  been  done  in  lengths  about  six  feet  at  a  time  and 
not  more  than  eight  feet,  and  in  fourteen-inch  brick- 
work; the  Defendant  did  it  in  long  lengths,  and  in 
nine-inch  brickwork,  or  single  bricks.  On  the  17th  March 
the  district  surveyor  sent  him  a  notice  ''  requiring  the  brick- 
work to  be  bonded  and  solidly  put  together,  fourteen  inches 
thick,  or  three  courses  of  footings,  as  required  by  the  Act." 
The  district  surveyor  did  not  receive  from  the  Defendant  the 
notice  requii-ed  by  sect.  38,  stating  the  particulars  of  the 
houses  intended  to  be  built,  until  after  the  above  notice 
sent  by  him.  In  consequence  of  the  improper  underpinning 
of  the  party-wall  the  Plaintiff's  house  sustained  the  injuiy 
for  which  the  action  was  brought. 

It  was  objected  for  the  Defendant  that  he  was  entitled 
to  notice  of  action  under  the  Metropolitan  Building  Act, 
1855,  18  &  19  Vict.  c.  122,  s.  108 ;  and  also  that  the  action 
was  not  brought  within  six  months,  as  prescribed  by  that 
section.  The  learned  Judge  overruled  the  objection,  and 
the  jury  gave  a  verdict  for  the  Plaintiff,  leave  being  re- 
served to  move  to  enter  a  verdict  for  the  Defendant. 

In  this  Term,  Philbrick  obtained  a  rule  accordingly, 
citing  Wheeler  v.  Gray  (a). 

The  case  was  argued  November  7th  and  9th,  and  judg- 
ment given  on  the  latter  day. 

Macnamara  showed  cause.  —  By  the  Metropolitan 
Building  Act,  1855,  18  &  19  Vict.  c.  122,  s,  108,  "  No  writ 
or  process  shall  be  sued  out  against  any  district  surveyor 
or  other  person  for  anything  done  or  intended  to  be  done 
under  the  provisions  of  this  Act  until  the  expiration  of  one 

(a)  4  C.  B.f  N,  S.  584;  affirmed  on  appeal,  6  C.  R,  N,  S.  606. 
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month  next  after  notice  in  writing  has  been  delivered  to  1^65. 
him,  or  left  at  his  office  or  usual  place  of  abode,  stating  Williams 
the  cause  of  action,  and  the  name  and  place  of  abode  of  goldiho. 
the  intended  Plaintiff,  and  of  his  attorney  or  agent  in  the 
cause  ....  and  every  such  action  shall  be  brought  or  com- 
menced within  six  months  next  after  the  accrual  of  the 
cause  of  action,  and  not  afterwards."  The  words  "  other 
person"  mean  a  person  acting  under  the  district  surveyor, 
or  having  an  official  or  quasi-official  character,  and  dis- 
charging compulsory  statutory  duties,  which  expose  him  to 
certain  risks,  for  which  reason  he  is  to  have  statutory  pro- 
tection. The  Defendant  did  not  fill  any  official  position ; 
he  was  simply  acting  in  the  course  of  his  business,  and  not 
under  the  provisions  of  the  Act.  Sect.  108,  if  construed  to 
include  all  peraons,  would  be  a  serious  limitation  on  the 
common  law  right  to  bring  an  action  within  six  years,  and 
would  make  the  law  in  this  respect  different  within  and  be- 
yond the  limits  of  the  metropolis,  to  which,  by  sect.  4,  the 
statute  extends.  Many  persons  are  referred  to  in  the 
statute  to  whom  sect.  108  would  apply,  without  including 
in  it  all  persons.  By  the  interpretation  clause,  sect.  3,  the 
term  "  person"  includes  "  a  body  corporate ;"  so  that  the 
words  "  other  person,'*  in  sect.  108,  would  apply  to  the 
commissioners  of  sewers  of  the  city  of  London,  and  to  the 
commissioners  of  police  of  the  metropolis,  who  by  sects.  69 
and  70  have  a  power  of  interference  in  the  case  of  dangerous 
structures  within  the  city  of  London  and  elsewhere  respec- 
tively. [  Willes,  J.  The  commissioners  of  sewers  have  pro- 
tection as  judges  of  a  court  of  record.]  The  words  "other 
person,"  in  sect.  108,  would  also  apply  to  the  metropolitan 
board  of  works,  whose  powers  are  defined  in  sect,  32; 
to  the  assistant  surveyor,  sect.  36 ;  the  deputy  district  sur- 
veyor, appointed  under  sect.  35  or  sect.  37 ;  the  superin- 
tending architect  of  metropolitan  buildings  and  his  deputy, 
sects.  62,  63;  the  surveyor  appointed  under  sect.  69;  and 
generally  to  the  assistants  required  by  the  surveyor,  as  by 
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1866.  sect.  31,  "every  building,  and  every  work  done  to,  in,  or 
Williams  upon  any  building,"  is  subject  to  his  supervision.  In  Col- 
GoLoiNo.  ^^^  ^'  ^oney{a)  it  was  decided  that,  under  the  Metropolis 
Building  Act,  14  Geo.  3,  c.  78,  s.  100,  which  gave  protec- 
tion to  "  any  person  or  persons  for  anything  done  in  pur- 
suance of  this  act,"  the  owner  of  a  house  was  within  the 
words  "  any  person,"  though  not  within  the  spirit  of  the 
Act ;  and  stat.  7  &  8  Vict.  c.  84,  8.  108,  on  the  same  sub- 
ject, contained  nearly  the  same  general  words.  The  present 
Act,  18  &  19  Vict.  c.  122,  s.  108,  was  intended  to  correct 
that  decision.  Even  if  sect.  108  applies  to  a  building  owner, 
who  has  power  by  sect.  83  to  interfere  with  his  neigh- 
bour's house  to  a  certain  extent,  it  would  not  follow  that  it 
includes  the  builder,  whose  acts  are  done  only  in  pursuance 
of  a  contract  witli  the  building  owner.  This  point  was 
not  decided  in  Wheeler  v.  Gray(b):  Cockburn^  C.  J., 
expressed  the  inclination  of  his  opinion,  p.  592—3 ;  but 
WilleSy  J.,  said,  p.  595,  that  before  coming  to  any  conclu- 
sion on  it  he  should  think  it  necessary  to  consider  the 
decisions  upon  the  Bankruptcy  Act,  12  &  13  Vict.  c.  106, 
8.  159,  which  contained  general  words,  but  was  confined  to 
persons  acting  officially  under  the  statute ;  Carruthers  v. 
Payne  (c),  per  Best,  C.  J. ;  Edge  v.  Parker  (d) ;  Knight  v. 
Turquand{e).  The  rule  in  the  construction  of  statutes  is, 
that  general  words,  following  particular  ones  apply  only  to 
persons  or  things  ejusdem  generis;  Sandimanv.Breach{f ); 
Branwell  v.  Penneck(ff);  Peate  v.  Dicken  {h) ;  Kitchen  v. 
Shaw{i))  Reg.  v.  Cleworth(k). 

The  cases  which  will  be  relied  on  for  the  Defendant  are 
distinguishable.   Collins  v.  Poney  {a) ;  Pratt  v.  Hillman  (/) ; 

(a)  9  EaU  322, 

(b)  4  C.  B.,  N.  S.  584  ;  affirmed  on  appeal,  6  C.  B.,  N.  S.  606. 

(c)  5  Bing.  270.  279,  280.  (A)  I  C  M.  ^  R.  422. 

(d)  8  B.  4-  C.  697.  iO  eA.^E.  729. 

(e)  2  M.^W.  101.  (*)  4  B.^S.  927. 
(/)  7  B.  4-  C.  96,  100.  (/)  4  B.  4-  C.  269. 
(g)  Id.  536. 
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Welk  V.  Ody{a)\  Hughes  v.  Buckland{b),  were  decided        1866. 

on  enactments  which  contained  the  words  ''any  person."  Williams 
In  Newton  v.  Ellis  (c)  the  Defendant  was  within  the  ex- 
press words  "  person  whomsoever  acting  under  the  direc- 
tion of"  the  local  board  of  health,  in  stat.  11  &  12  Vict, 
c.  63,  s.  139.  The  servants  of  the  West  India  Dock  Com- 
pany, in  Wallace  v.  Smith  (d);  the  dockmaster  of  the 
Commercial  Dock  Company,  in  Smith  v.  S/iaw{e);  and 
the  surveyor  of  highways,  in  Davis  v.  Curling  (/),  were 
official  persons,  and  therefore  within  the  protecting  clause. 

Philbrick  in  support  of  the  rule.— In  applying  the 
maxim  noscitur  a  sociis  to  the  construction  of  the  words 
"district  surveyor  or  other  person"  in  sect  108  of  stat. 
18  &  19  Vict.  c.  122,  ail  the  parts  of  the  statute  are  to  be 
taken  together ;  Lincoln  College's  Case  (g).  And  it  is  neces- 
sary to  see  what  are  the  acts  of  the  Defendant  for  which 
the  action  is  brought.  The  Defendant  is  a  person  whose 
operations  are,  by  sect.  31,  subject  to  the  supervision  of  the 
district  surveyor,  and  that  supervision  is  carried  out  by 
sects.  41,  42,  47.  By  sect.  46  the  builder  is  the  person  to 
whom  notice  of  the  intention  of  putting  the  Act  in  force  is 
to  be  given  by  the  district  surveyor.  Sect  86  empowers 
the  building  owner,  his  servants,  agents  or  workmen  to 
enter  on  any  premises  and  execute  any  work  in  pursuance 
of  the  Act.  No  other  officers  who  require  protection  are 
mentioned  in  the  statute  except  the  '*  district  surveyor ;" 
which  term,  as  interpreted  by  sect  3,  includes  his  deputies 
and  assistants. 

In  Newton  v.  Ellis  (c),  the  Defendant  had  contracted 
with  a  local  board  of  health  to  dig  wells  for  them,  and  in 
working  one  of  them  in  a  highway  he  left  a  hole  without 

(fl)  2  C.  iJf.  4-  R.  128.  (0  10  B.  4-  C.  277. 

(6)  15  M.  *  H'.  346.  (/)  8  Q.  B.  286. 

(r)  5  JB.  4-  B.  115.  ig)  3  Co.  58  6,  59  6. 
(d)  5  E«f^ll5. 
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1865.  light  by  nighty  whereby  the  Plaintifl*  was  injured,  and  he 
Williams  ^^^  ^^^^  ^^  ^  protected  by  sect.  139  of  stat.  1 1  &  12  VicL 
^     ••  c.  63,  the  words  of  which  are  "  other  officer  or  person  whom- 

GOLDIMO.  '  .  .  „ 

soever  acting  under  the  direction  of  the  said  local  board." 
In  Wheeler  v.  Gray  (a),  the  point  now  in  question  was  not 
decided  either  in  this  Court  or  in  the  Exchequer  Chamber, 
but  Cockbum,  C.  J.,  in  this  Court  said,  p.  592 — 3,  **  it 
has  been  contended,  on  the  one  hand,  that  a  large  and 
liberal  view  of  the  statute  should  be  taken  in  favour  of 
persons  who  are  acting  for  the  benefit  of  the  pubh'c ;  and 
that,  I  must  own,  is  the  inclination  of  my  opinion.'* 
The  actions  against  assignees  of  a  bankrupt  were  not  for 
anything  done  in  pursuance  of  the  Act,  because  they  were 
not  persons  having  a  special  authority  under  it,  but  per- 
sons in  whom  the  title  to  property  is  vested  by  virtue  of  the 
Act.  [ByleSf  J.  And  if  the  protection  extended  to  them, 
it  would  extend  to  the  vendees  of  the  property  ad  infinitum. 
Willes,  J.  Another  reason  is  that  when  these  protections 
were  first  given,  the  assignees  did  not  take  under  the  Act, 
but  by  assignment  from  the  chief  commissioner.]  In  Edge 
V.  Parker  (A),  the  protecting  clause,  sect.  44,  of  stat.  6 
Oeo,  4,  c.  16,  gave  protection  to  "any  person  for  anything 
done  in  pursuance  of  this  Act,"  and  Bayley,  J.  said,  p.  701, 
"  the  right  construction  of  the  clause  appears  to  be  this : 
if  the  assignee  does  an  act  directed  by  the  statute,  but  does 
it  erroneously,  he  is  protected ;  but  if  he  does  the  act  as 
the  result  of  his  ownership  of  that  which  was  the  bank- 
rupt's property,  and  not  by  the  direction  of  the  statute, 
that  is  not  done  in  pursuance  of  the  statute,  and  he  is 
responsible  for  it."  In  Pratt  v.  Hillman  (c)  the  raising  a 
party-wall  was  held  to  be  within  the  protection  of  stat  14 
Geo.  3,  c.  78,  s.  100. 
The  words  of  sect  108  of  stat  18  &   19  VicL  c.  122, 

(a)  4  C.  B.,  N.  5.  584 ;  affirmed  on  appeal,  6  C.  B.,  2^.  S.  606. 
(6)  8  B.  *  C.  697.  (c)  4  B,^C,  269. 
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are  "anything  done  or  intended  to  be  done  under  the  1865. 
provisions  of  this  Act."  The  Defendant  gave  the  notice  Williams 
required  by  the  statute  that  he  was  going  to  build,  thereby  ^  "• 
showing  an  intention  to  act  under  it.  In  Part  III.,  which 
relates  to  party  structures,  sect.  83  confers  on  the  building 
owner  a  right  to  do  acts  which  would  be  a  trespass  if  the 
statute  did  not  give  power  to  do  ihem  :  "  (2.)  A  right  to 
pull  down  and  rebuild  any  party  structure  that  is  so  far 
defective  or  out  of  repair  as  to  make  it  necessary  or  de- 
sirable to  pull  down  the  same :"  "  (7.)  A  right  to  pull 
down  any  party  structure  that  is  of  insufficient  strength 
for  any  building  intended  to  be  built,  and  to  rebuild 
the  same  of  sufficient  strength  for  the  above  purpose, 
upon  condition  of  making  good  all  damage  occasioned 
thereby  to  the  adjoining  premises,  &a  :"  "  (8.)  A  right  to 
cut  into  any  party  structure  upon  condition  of  making 
good  all  damage  occasioned  to  the  adjoining  premises  by 
such  operation:"  "(11.)  A  right  to  perform  any  other 
necessary  works  incident  to  the  connexion  of  party  struc- 
ture with  the  premises  adjoining  thereto."  [iSrfc,  C.  J.  This 
was  not  a  necessary  work  within  subsection  (11):  all  the 
subsections  of  sect.  83  contemplate  works  to  be  done  in  con- 
sequence of  insufficient  party  structures.]  The  Defendant 
was  exercising  the  right  given  to  the  building  owner  by 
subsection  (8). 

The  Defendant  is  protected  if  he  bon&  fide  believed 
that  he  was  acting  "under  the  provisions  of  this  Act." 
[Willes,  J.  He  must  have  honestly  believed  in  the 
existence  of  a  state  of  things  which,  if  true,  would  protect 
him,  or,  in  other  words,  must  have  had  an  intention  to 
do  something  which  the  Act  would  justify.  The  construc- 
tion which  in  Roberts  v.  Orchard  in  error  (a)  the  Exchequer 
Chamber,  following  the  decision  of  this  Court  in  Hermann 
V*  Seneschal  (&),  put  upon  the  words  "  anything  done  in 
pursuance  of  this  Act,*'  reflects  light  on  the  sort  of  person 

(fl)  2  H.  *  C.  769.  (6)  13  C.  B.,  N.  S,  392. 
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1865.  intended  by  the  legislature  in  this  enactment.  The  statute 
Williams  does  not  deal  with  the  manner  in  which  acts  are  done«  I 
GoLDiMo.  cannot  conceive  why,  if  the  builder  dees  anything  un- 
reasonable, he  should  be  within  the  protection  of  the  Act. 
Suppose  he  dug  the  foundations  without  underpinning  the 
party-wall.]  In  that  case  he  could  not  have  intended  to 
exercise  powers  under  the  Act. 

Section  94  gives  a  specific  remedy  if  the  building  owner 
fails  ''  to  make  good  any  damage  he  may  occasion  to  the 
property  of  the  adjoining  owner  by  any  works  authorized 
to  be  executed  by  him :"  it  imposes  a  penalty  not  exceeding 
20/.  for  each  day  during  which  such  failure  continues. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  This  is  an  action  against  a  tradesman  em- 
ployed by  a  person,  who  in  the  Metropolitan  Building  Act, 
1855,  18  &  19  Vict.  c.  122,  is  called  "the  building  owner," 
to  do  work  to  a  party- wall.  The  building  owner  desired  to 
deepen  his  premises,  and  in  doing  so  it  was  necessary  to 
undermine  the  wall  of  the  adjoining  house,  and  there  was 
a  clear  duty  on  the  Defendant  to  underpin  it  so  that  no 
damage  should  accrue  to  the  Plaintiff:  he  underpinned  the 
wall  insuflSciently,  and  injury  thereby  accrued  to  the  Plain- 
tiff, for  which  this  action  was  brought.  The  Defendant 
says  that  he  is  entitled  to  judgment,  because  no  notice 
of  action  was  delivered  to  him,  and  other  requisites  of  sect. 
108  were  not  complied  with.  That  section  says  that  "  no 
writ  or  process  shall  be  sued  out  against  any  district  sur- 
veyor or  other  person  for  anything  done  or  intended  to 
be  done  under  the  provisions  of  this  Act  until  the  expira- 
tion of  one  month  next  after  notice."  The  Defendant  is 
not  district  surveyor,  nor  was  he  authorized  by  the  district 
surveyor  to  do  this  insufficient  work ;  on  the  contrary,  the 
district  surveyor  found  fault  with  him  for  his  mode  of 
doing  the  work.  But  he  contends  that  protection  is  given 
to  him  by  the  words  "  district  surveyor  or  other  person." 
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Some  limitation  must,  however,  be  put  on  the  words  *'  other  1865. 
person;"  for  the  statute  did  not  mean  to  protect  every  Williams 
person  who,  intending  to  do  something  under  its  provisions,  qoi,1\ho. 
did  a  wrong  to  his  neighbour.  And  I  come  to  this  con- 
clusion, because,  by  several  statutes  passed  before  the 
Metropolitan  Building  Act,  1855,  protection  was  given  to 
"  any  person,"  but  by  this  statute  protection  is  given  to 
the  "  district  surveyor  or  other  person."  The  introduction 
of  the  words  "  district  surveyor"  shows  an  intention  to  re- 
strict the  protection  to  a  particular  class,  viz.,  either  official 
persons  discharging  official  duties  cast  upon  them  by  the 
statute,  or  persons  doing  some  act  towards  their  neighbour 
in  respect  of  which  they  are  performing  or  intending  to 
perform  a  statutory  duty.  A  person  who  for  private  pur- 
poses, and  for  the  better  enjoyment  of  his  own  premises, 
without  any  duty  cast  upon  him  by  statute,  alters  his  pre- 
mises, and,  in  doing  so,  injures  his  neighbour's,  is  not  of 
that  class.  The  words  of  sect.  108  of  this  statute,  and  a 
comparison  between  the  provision  in  this  and  former  sta- 
tutes in  e&dem  materia,  and  the  cases  on  the  Bankruptcy 
Acts,  support  this  view ;  as  also  do  the  authorities  which 
Mr.  Macnamara  clearly,  learnedly  and  amply  brought  be- 
fore us. 

In  Newton  v.  Ellis  (a),  which  at  first  appeared  an 
authority  the  other  way,  the  Defendant  had  contracted 
with  a  local  board  of  health  to  dig  wells  for  them,  to  the 
satisfaction  of  and  under  the  direction  of  their  surveyor, 
and  therefore  he  was  clearly  within  the  words  of  stat. 
11  &  12  Vict.  c.  63,  s.  139.  In  Wheeler  v.  Gray(b\  the 
question  was  left  without  adjudication. 

Some  reliance  was  placed  on  the  ground  that  this  was  a 
right  which  the  Defendant  bon&  fide  intended  to  exercise 
under  the  provisions  of  stat.  18  &  19  Vict.  c.  122.  But 
it  is  one  of  the  rights  given  to  a  building  owner  for  his 

(a)  5  E.^  B.115. 

(6)  4  C.  B.,  N,  S,  584;  affirmed,  6  C.  B.,  N.  S.  606.  J 
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1866.  own  benefit,  and  Interferes  with  his  neighbour's  rights  of 
property.  Section  *83,  subsections  (7),  (8,  (9),  gives  indi- 
vidual rights  to  a  building  owner,  but  **  upon  condition  of 
making  good  all  damage  occasioned  to  the  adjoining 
premises  ;*'  and  the  building  owner  and  the  Defendant 
stand  in  eodem  jure.  Subsection  (8)  gives  "  a  right  to  cut 
into  any  party  structure  upon  condition  of  making  good 
all  damage  occasioned  to  the  adjoining  premises  by  such 
operation."  The  Defendant  has  not  made  good  the 
damage  done  here,  and  so  has  broken  the  condition,  and 
his  right  is  therefore  gone.  Consequently  he  has  done  an 
actionable  wrong  and  is  not  within  the  protection  of  sect. 
108. 

Sect  94,  which  gives  a  penalty  not  exceeding  201.  a  day 
for  failure  in  making  good  the  damage  done,  is,  I  think, 
cumulative,  and  was  not  intended  to  take  away  the  right  of 
action. 

But  my  judgment  proceeds  chiefly  on  the  first  ground. 

WiLLES,  J.  I  concur  in  the  judgment  delivered  by  the 
Lord  Chief  Justice  on  the  first  and  main  ground. 

But  if  Mr.  Philbrick  had  succeeded  in  bringing  the 
Defendant  within  the  words  "other  person"  in  sect.  108, 
in  the  sense  that  he  was  a  person  exercising  a  statutory 
power,  he  would  have  had  great  difficulty  in  satisfying  the 
Court  that  a  verdict  ought  to  be  entered  for  the  Defendant 
on  the  other  branch  of  Mr.  Macnamara's  objection ;  for 
it  appears  on  the  evidence  that  not  only  did  the  Defendant 
put  in  an  insufficient  foundation,  but  he  was  warned  that 
it  was  so,  and  he  persisted  in  leaving  it  there,  instead  of 
putting  in  fourteen-inch  brickwork  as  a  foundation.  Mr. 
Philbrick  acted  wisely  in  not  asking  that  it  should  be  left 
to  the  jury  whether  the  Defendant  intended  bon&  fide  to 
act  in  pursuance  of  the  Act. 

Byles  and  Keating,  Js.,  concurred. 

Rule  discharged. 
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WiLLSON  and  Another  v.  The   London,  Italian 
AND  Adriatic  Steam  Navigation  Company 

/T  •      •-.    J\  Monday, 

(^LimitedJ.  ,  November  13. 


The  Merchant  Shipping  Act  Amendment  Act,  1862,  25  &  26  Fiet,  e.  63,  Merchant  Ship- 
t.  67  :   Where  the  owner  of  goods  imported  in  a  ship  from  foreign  parts  ping  Act 
fails  to  make  entry  thereof,  or  having  made  entry  thereof  to  land  the  Amendment 
same  or  take  delivery  thereof,  and  to  proceed  therewith  with  all  con-  Act,  1862, 
venient  speed  by  the  times  after  mentioned,  the  ship-owner  may  make  25  4*  26  Virt, 
entry  of  and  land  or  unship  the  goods  at  the  times,  in  the  manner,  e.  63«  «.  67. 
and  subject  to  the  conditions  following:  "(1.)  If  a  time  for  the  de-  Bill  qf  lading. 
livery  of  the  goods  is  expressed  in  the  charter-party,  bill  of  lading,  Owner  of  goods, 
or    agreement,    then    at    any  time    after   the    time   so   expressed."  Landing  of 
"  (2.)  If  no  time  is  expressed  then  at  any  time  after  the  expiration  of  goodi, 
seventy-two  hours,  &c.,  after  the  report  of  the  sliip."     "(*>.)  If  at  any  Ship-owner. 
time  before  the  goods  are  landed  or  unshipped  the  owner  of  the  goods 
is  ready  and  offers  to  land  or  take  delivery  of  the  same,  he  shall  be 
allowed  so  to  do,  and  his  entry  shall  in  such  case  be  preferred  to  any 
entry  which  may  have  been  made  by  the  ship-owner.*'    A  bill  of  lading 
in  the  usual  form  provided  that  '*  simultaneously  with  the  ship  being 
ready  to  unload  the  above-mentioned  goods  or  any  part  thereof,"  the 
consignee  should  be  ready  to  receive  the  same  from  the  ship's  side, 
either  pn  the  wharf  or  quay  at  which  the  ship  might  lie  for  discharge 
or  into  lighters,  and  in  default  thereof  the  master  or  agent  of  the  ship 
was  authorized  to  land  the  ffoods  at  the  risk  and  expense  of  the  con- 
signee.    Under  this  bill  of  lading  65  pipes  of  lemon  juice  were  loaded 
on  board  a  steamer  trading  between  the  Mediterranean  and  London^ 
which  arrived  at  London  on  the  23rd  March,  and  early  on  the  morning 
of  the  24th  was  ready  to  deliver  ^t  the  wharf  and  had  landed  15  of 
the  65  pipes  on  the  wharf  before  the  Plaintiffs,  who  were  holders  of 
the  bills  of  lading,  were  ready  with  their  lighter ;  they  then  applied  for 
delivery  of  the  remainder  into  their  lighter,  which  the  Defendants,  the 
ship-owners,  refused,  and  landed  them  on  the  wharf.     In  an  action  to 
recover  wharfage  charges  and  demurrage  for  detention  of  lighter. 

L  Held,  that  under  the  bill  of  lading  and  under  sect  67  (5)  the  Defendants, 
assuming  that  they  would  incur  no  loss  or  expense  by  unloading  the 
remaining  pipes  into  the  lighter  instead  of, on  the  wharf,  were  bound 
to  deliver  them  to  the  Plaintiffs ;  and  therefore  the  Plaintiffs  were 
entitled  to  recover. 

2.  Quaere,  whether  a  time  for  the  delivery  of  the  goods  was  expressed  in 
the  bill  of  lading  within  the  meaning  of  sect  67  (1)  ? 

nnilE  first  count  of  the  declaration  stated  that  the 
-^  Plaintiffs  were  owners  of  goods,  to  wit,  Qb  pipes  of 
lemon  juice,  within  the  meaning  of  the  "  Merchant  Ship- 
ping Act  Amendment  Act,  1862,"  and  were  entitled  as 
agents  for  the  owners  thereof  to  the  possession  of  the  same, 
and  the  Defendants  were  the  owners  of  a  ship  called  the 
Adria,  and  that  the  goods  were  imported  in  the  ship 
from  foreign  parts  into  the   United  Kingdom,  and   that 
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before  the  goods  were  landed  or  unshipped  the  Plaintiffs 
made  entry  of  the  goods  within  the  meaning  of  the  Act  for 
the  landing  and  warehousing  thereof  at  their  wharf  called 
WUIsotCs  Wharfs  which  wharf  was  not  the  wharf  at  which 
the  ship  was  discharging,  and  were  entitled  and  ready  and 
offered  to  take  delivery  of  the  goods,  of  all  which  premises 
the  Defendants  had  notice.  Averment,  that  all  things  were 
done  and  had  happened  and  existed,  and  all  times  had 
elapsed,  to  entitle  them  to  take  such  delivery,  and  to  land 
the  goods ;  yet  the  Defendants  did  not  allow  them  so  to 
do,  but  without  the  consent,  and  contrary  to  the  express 
directions  of  the  Plaintiffs,  landed  and  unshipped  the 
goods  at  a  wharf  or  place,  to  wit,  at  Fresh  Wharfs  other 
than  the  Plaintiffs'  wharf,  which  had  been  named  in  the 
entry ;  and  that,  by  reason  of  the  premises,  the  Plaintiffs 
were  compelled  and  obliged,  in  order  to  obtain  possession 
of  the  goods,  to  pay  divers  large  sums  of  money,  and 
the  expenses  which  had  been  incuned  by  reason  of  such 
landing  and  unshipping;  and  also  lost  the  use  of,  and 
had  to  pay,  large  sums  for  the  demurrage  of  divers  barges 
and  lighters,  and  for  the  services  of  divers  persons, 
which  and  whom  they  had  employed  to  take  delivery  and 
obtain  possession  of  the  same  goods,  &c. 

There  were  also  counts  for  the  conversion  of  the  Plain- 
tiffs' goods,  and  for  the  demurrage  of  barges  and  lighters, 
and  the  common  money  counts. 

Tlie  Defendants  pleaded,  among  other  pleas,  to  the  first 
count : 

Fourth.  That  the  goods  were  carried  by  them  under  the 
terms  of  a  bill  of  lading,  wherein  a  certain  time  was  ex- 
pressed for  the  delivery  of  the  goods,  and  that  the  Plain- 
tiffs were  not  at  that  time,  nor  at  any  time  subsequently  down 
to  and  at  the  time  of  the  landing,  ready  and  willing  to  take 
delivery  of  the  goods,  whereupon  the  Defendants  landed  the 
goods  on  a  wharf  suitable  and  proper  for  that  purpose. 
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Fifth.  That  the  goods  were  carried  by  them  under  a  bill        1866. 
of  lading,  and  upon,  amongst  other  terms,  the  condition      Willsom 
following,  that  is  to  say,  that  simultaneously  with  the  ship    l^j^,,,^'^  ^^^ 
being  ready  to  unload  the  goods,  or  any  part  thereof,  the  Steam  Nam- 
consignees  of  the  goods  should  be  bound  to  be  ready  to     Company. 
receive  the  same  from  the  ship's  side  either  on  the  wharf  or 
quay  at  which  the  ship  might  lie  for  discharge,  or  into 
lighters   provided   with  a  sufficient   number   of  men    to 
receive  and  stow  the  goods  therein,  and  in  default  thereof 
the  master  or  agent  of  the  ship  was  thereby  authorized  to 
enter  the  goods  at  the  Custom  House,  and  land,  warehouse 
or  place  them  in  lighters  at  the  risk  and  expense  of  the 
consignees  of  the  goods;  and  that  after  the  arrival  of  the 
ship  with  the  goods  the  ship  was  ready  to  unload  the 
goods,  and  that  the  consignees  were  not  ready  to  receive 
them  according  to  the  terms  of  the  condition  ;  wherefore 
the  master  of  the  ship  entered  the  goods  at  the  Custom 
House,  and  landed  them  in  accordance  with  the  terms  of 
the  condition. 

Issues  on  all  the  pleas. 

On  the  trial  before  Erie,  C.  J.,  at  the  sittings  at  Guildhall^ 
after  Trinity  Term,  it  appeared  that  the  Defendants  were 
owners  of  the  steamer  Adria,  and  that  the  Plaintiffs,  who 
were  wharfingers  carrying  on  business  at  WilkorCs  Wharf y 
Southwark,  were  holders  of  bills  of  lading  of  65  pipes  of 
lemon  juice  imported  in  that  ship ;  and  the  action  was 
brought  against  the  Defendants  for  wrongfully  landing  the 
goods  on  the  wharf  where  the  ship  was  discharging,  instead 
of  delivering  them  to  the  Plaintiffs'  lighter  alongside,  in 
consequence  of  which  the  Plaintiffs  had  to  pay  wharfage 
charges  before  they  could  get  possession  of  them.  On  the 
occasion  in  question,  the  Adria,  which  was  an  expensive 
and  quick  steamer  trading  between  various  ports  in  the 
Mediterranean  and  London,  and  usually  bringing  a  cargo 
of  lemons,  oranges  and  other  fruits,  arrived  at  London  on 
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186&.        the  23rd  March^  1863,  and  was  reported  at  tlie  Custom 
WiLLsoN      House  about  12-30  p.m..  ' 

London  &c.  When  a  ship  is  reported  inwards  the  agents  under  autho* 
StEAM  Navi-  rity  of  the  bills  of  lading  also  pass  an  entry  in  the  master's 
Company,  name  for  all  the  goods  on  board  to  meet  the  contingency 
of  the  consignees'  neglect  to  do  so.  This  entry  authorizes 
landing  the  goods  at  the  wharf  where  the  ship  lies  for  dis- 
charge, and  applies  to  free  goods  as  well  as  bonded  goods, 
and  is  an  imperfect  entry.  As  is  common  with  Mediter- 
ranean steamers  the  entries  of  the  Adria  inwards  and 
outwards  were  made  at  the  same  time. 

The  Adria  then  proceeded  to  her  discharging  berth  at 
Fresh  Wharf.  On  the  same  day,  between  three  and  four 
o'clock,  the  Plaintiffs  being  aware  of  her  arrival  at  London 
made  the  usual  entry  of  their  pipes  of  lemon  juice  at  the 
Custom  House  for  Wilkons  Wharf  and  having  got  from  the 
ship's  agent  a  delivery  order  passed  it  at  the  Custom  House ; 
they  also  obtained  a  freight  release  from  the  ship's  brokers 
and  lodged  it,  together  with  the  delivery  order,  on  board 
the  Jdria.  These  are  the  proper  documents  to  enable  a 
consignee  on  application  to  have  the  goods  delivered  to 
him.  They  also  gave  orders  to  a  lighterman  to  take  a 
barge  to  the  Adria  at  Fresh  Wharf  and  receive  delivery  of 
the  65  pipes  of  lemon  juice.  The  Adria  continued  to 
discharge  her  cargo  all  night,  as  is  common  with  Mediter- 
ranean  steamers  for  the  sake  of  dispatch,  whereby  they  are 
enabled  to  charge  corresponding  moderate  freights  to  the 
consignees.  On  the  morning  of  the  24th,  between  seven 
and  eight  o'clock,  the  pipes  of  lemon  juice  were  reached  ; 
and  at  eight  o'clock,  when  the  Plaintiffs'  foreman  came  on 
board  and  inquired  when  they  would  be  ready  to  deliver 
the  lemon  juice,  he  was  told  that  seven  or  eight  pipes  had 
been  landed  on  the  captain's  entry,  and  he  then  asked  them 
to  wait  till  his  lighter  came  up.  The  ship  broker  said  that 
they  could  not  stop   the  unloading.      There  were   other 
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lighters  then   alongside.     At  half-past  nine   o'clock,   the         ^^65. 
Plaintiffs'  lighter  came  up  and  was  ready  alongside  with      Willbon 
the  proper  number  of  men  to  receive  the  goods.     At  this    London,  &c. 
time  fifteen  pipes  had  been  landed;  the  remaining  fifty,    ^^o^tion^' 
except  some  which  had  been  drawn  forward,  were  in  the      Company. 
afterhold.      The    Plaintiffs'    foreman  then  asked  to  have 
the  other  fifty  delivered  to  the  lighter;  but  the  ship  broker 
again  said  that  he  could  not  knock  off  the  men,  and  they 
also  were  landed  on  the  wharf. 

The  Plaintiffs  gave  some  evidence  of  a  practice  for  the 
ship's  crew  to  assist  in  clearing  away  lighters  alongside 
which  have  received  part  of  the  cargo,  in  order  to  allow 
other  lighters  to  come  alongside  to  receive  the  cargo  of  a 
particular  consignee. 

The  Defendants  on  the  other  hand  contended  that  it  was 
not  the  business  of  the  ship's  crew  to  assist  lighters  to  get 
alongside,  but  exclusively  the  duty  of  the  lighterman  to 
place  his  lighter  in  a  position  to  receive  the  goods ;  and 
that  if  he  failed  to  do  so  it  was  his  default,  and  any  impedi- 
ment to  his  doing  so  became  a  question  between  him  and 
the  harbour  authorities,  wharfingers,  or  others  causing  such 
impediment ;  and  that  the  lighter  was  not  alongside  and 
ready  until  she  was  under  the  ship's  tackle. 

The  bills  of  lading,  which  were  in  the  usual  form,  stated 
that  the  goods  were  shipped  on  board  the  Adria  at  Messina, 
to  be  delivered  at  the  port  of  London  from  the  ship's  deck  to 
shipper's  order,  when  the  ship's  responsibility  should  cease, 
and  contained  the  following  clause: — '^  Simultaneously 
with  the  ship  being  ready  to  unload  the  above-mentioned 
goods  or  any  part  thereof,  the  consignee  of  the  said  goods 
is  hereby  bound  to  be  ready  to  receive  the  same  from  the 
ship's  side,  either  on  the  wharf  or  quay  at  which  the  ship 
may  be  for  discharge  or  into  lighters  provided  with  a 
sufficient  number  of  men  to  receive  and  stow  the  goods 
therein,  and  in  default  thereof  the  master  or  agent  of  the 
ship  is  hereby  authorized  to  enter  the  said  goods  at  the 
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^8Q5'        Custom  House^and  land,  warehouse  or  place  them  in  lighters 
W1LL8ON      at  the  risk  and  expense  of  the  said  consignee  of  the  goods 
London,  ftc.    ^^^^^  ^^^Y  '^^^^  ^^^  ^^^k  of  the  ship." 
^^  oATiow^''       The  following  were  the  particulars  of  the  Plaintiffs*  claim : 
CoMPAHT.     it  Money  paid  by  the  Plaintiffs  on  account  of  the  Defend- 
<ants  in  satisfaction  of  a  lien  claimed  by  the  proprietors  of 
Fresh  Wharf  on  the  Plaintiffs'  goods  for  charges  in  land- 
ing and  shipping  sixty-five  pipes  of  lime  juice  from  the  ship 
'  Adria'  from  Messina^  and  for  cooperage  and  for  delivery 
of  same  and  for  entry,  being  charges  incurred  and  which 
ought  to  be  borne  by  the  Defendants         .     £8  11     8 
To  demurrage  for  detention  of  craft  and  loss 

of  lighterman's  time  .         •         •         .       3  10    0 


£12     1     8" 


For  the  purposes  of  this  case  it  was  conceded  that  the 
fifteen  pipes  were  rightly  discharged,  and  that  the  Plaintiffs 
were  ready  alongside  with  a  lighter  and  the  proper  number 
of  men  to  receive  their  goods  before  the  remaining  pipes 
were  discharged. 

A  verdict  was  entered  for  the  Plaintiffs,  leave  being 
reseryed  to  move  to  enter  a  verdict  for  the  Defendants  on 
the  ground  that  as  the  Plaintiffs  were  not  ready  to  take 
delivery  of  the  goods  at  the  commencement  of  the  discharge, 
the  Defendants  were  entitled  under  the  bill  of  lading  to 
discharge  them  on  the  wharf. 

In  thb  term, 

Wathin  Williams  obtained  a  rule  nisi  accordingly. 

The  Merchant  Shipping  Act  Amendment  Act,  1862, 25  & 
26  VicU  c,  63,  s,  67,  enacts,  "  Where  the  owner  of  any  goods 
imported  in  any  ship  from  foreign  parts  into  the  United 
Kingdom  fails  to  make  entry  thereof,  or  having  made 
entry  thereof  to  land  the  same  or  take  delivery  thereof  and 
to  proceed  therewith  with  all  convenient  speed.  By  the 
times  severally  hereinafter  mentioned,  the  shipowner  may 
make  entry  of  and  land  or  unship  the  said  goods  at  the 
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tiuoea,  in  the  manDer,  and  subject  to  the  conditions  follow-       ^°"^' 
ing ;  (that  is  to  say) —  Will»om 

'^  (1.)  If  a  time  for  the  delivery  of  the  goods  is  expressed  London,  &c. 
in  the  charter-party,  bill  of  lading,  or  agreement,  then  at  '^  qation^'" 
any  time  after  the  time  so  expressed :  Company. 

'*  (2.)  If  no  time  for  the  delivery  of  the  gOods  is  expressed 
in  the  charter-party,  bill  of  lading,  or  agreement,  then  at 
any  time  after  the  expiration  of  seventy-two  hours,  ex- 
clusive of  a  Sunday  or  holiday,  after  the  report  of  the  ship:" 

**  (5)  If  at  any  time  before  the  goods  are  landed  or  un- 
shipped the  owner  of  the  goods  is  ready  and  offers  to  land 
or  take  delivery  of  the  same,  he  shall  be  allowed  so  to  do, 
and  his  entry  shall  in  such  case  be  preferred  to  any  entry 
which  may  have  been  made  by  the  ship-owner ;" 

*'  (7).  If  at  any  time  before  the  goods  are  landed  or  un- 
shipped the  owner  thereof  has  made  entry  for  the  landing 
and  warehousing  thereof  at  any  particular  wharf  or  ware- 
house other  than  that  at  which  the  ship  is  discharging,  and 
has  offered  and  been  ready  to  take  delivery  thereof,  and  the 
shipowner  has  failed  to  make  such  delivery  and  has  also 
failed  at  the  time  of  such  offer  to  give  the  owner  of  the 
goods  correct  information  of  the  time  at  which  such  goods 
can  be  delivered,  then  the  ship-owner  shall,  before  landing 
or  unshipping  such  goods  under  the  power  hereby  given  to 
him,  give  to  the  owner  of  the  goods  or  of  such  wharf  or 
warehouse  as  last  aforesaid  twenty-four  hours'  notice  in 
writing  of  his  readiness  to  deliver  the  goods,  and  shall,  if  he 
lands  or  unships  the  same  without  such  notice,  do  so  at  his 
own  risk  and  expense/' 

By  the  interpretation  clause,  secL  66,  the  expression 
''owner  of  goods"  shall  include  every  person  who  is 
for  the  time  being  entitled,  either  as  owner  or  agent  for  the 
owner,  to  the  possession  of  the  goods,  "  subject  in  the  case 
of  a  lien,  if  any,  to  such  lien." 

Joseph  Brown  and  F.  M.  White  showed  cause. — First. 
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^°".  The  bill  Qf  lading  does  not  by  the  words  "simultaneously 

WiLLsoN  with  the  ship  being  ready  to  unload"  express  "  a  time  for 

London,  &c.  ^^®  delivery  of  the  goods"  within  art.  (1)  of  sect.  67  of 

Steam  Navi-  g^^t.  25  &  26  VicL  c.  63  :  it  expresses  a  time  within  which 

OATION  ^  • 

Company,  the  owner  of  the  goods  is  bound  to  receive  them,  viz., 
whenever  the  ship  is  ready  to  unload,  but  not  a  time 
within  which  the  shipowner  is  bound  to  deliver  them.  If 
the  clause  were  that  the  consignee  should  be  ready  to 
receive  the  goods  within  a  reasonable  time,  that  would  not 
express  a  time  for  the  delivery  of  them ;  therefore  the 
Plaintiff  was  entitled  to  72  hours  after  the  report  of  the  ship 
under  art.  (2). 

Secondly.  If  a  time  for  the  delivery  of  the  goods  is 
expressed  in  the  bill  of  lading,  the  Plaintiff  may  take  ad- 
vantage of  art.  (5),  and  is  entitled  to  have  any  part  of  tlie 
goods  which  are  in  the  ship  when  he  makes  application  for 
delivery  of  them  to  him.  Articles  (1),  (2)  and  (5)  are  to  be 
read  together.  Suppose  no  time  being  expressed  in  the 
bill  of  lading,  the  owner  of  the  goods  came  at  the  73rd 
hour,  and  the  landing  of  the  goods  bad  Qot  commenced,  he 
would  be  entitled  to  have  them,  or  if  it  had  commenced  he 
would  be  entitled  to  have  the  remainder  of  them  on  board. 
[TFi/fc*,  J.  Otherwise  if  one  bale  of  a  cai-go  were  put  on 
the  wharf  before  the  consignee  was  ready  he  would 
have  to  pay  the  wharfage  charges  on  the  whole  cargo.] 
In  Berresford  v.  Montgomerie  {a\  which  was  decided  on 
article  (7),  the  Court  treated  the  articles  in  sect.  67  as 
giving  to  the  owner  of  goods  substantive  rights  irre- 
spective of  the  bill  of  lading.  The  cases  there  cited, 
p.  385,  led  to  the  insertion  of  these  clauses  in  stat. 
25  &  26  VicU  c.  63,  for  the  protecti6n  of  wharfingers. 
[Keating^  J.  Suppose  a  bill  of  lading  provided  that  if  the 
delivery  of  the  goods  had  begun  the  ship-owner  should  be 
entitled  to  go  on  discharging  without  delay.]  That  might 
exclude  the  operation  of  the  statute  by  contract  between  the 
parties. 

(a)  17  C.  B.,  N.  5.  379. 
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Thirdly.  Independently  of  stat.  25  &  26  VicL  c.  63,  the        1865> 
Plaintiifs  were  entitled  under  the  bill  of  lading  to  have  the      Willbom 
fifty  pipes  delivered  into  their  lighter.     The  bill  of  lading    London,  &c. 

is  in  its  terms  divisible.  Steam  Navi- 

gation 


CoMrANT* 


Watkin  Williams  in  support  of  the  rule. — ^The  riglits  of 
the  parties  must  be  governed  by  the  contract  in  the  bill  of 
lading,  subject  to  stat.  26  &  26  VicL  c.  63.  [JSrfc,  C.  J. 
We  shall  not  decide  whether  a  time  for  the  delivery  of  the 
goods  is  depressed  in  this  bill  of  lading  so  as  to  bring  the 
case  within  art  (1)  of  sect.  67.]  Then  the  first  question 
is  on  the  construction  of  the  bill  of  lading.  The  clause 
fixing  a  time  for  the  delivery  of  the  goods  is  a  unilateral 
stipulation  for  the  benefit  of  the  ship-owner:  it  is  not 
necessary  for  the  consignee  that  the  time  should  be  fixed, — 
he  is  sufficiently  protected  by  the  interest  which  the  ship- 
owner has  to  discharge  as  quickly  as  possible.  The  deli- 
very of  the  goods  means  the  delivery  of  the  lot  belonging 
to  each  consignee,  and  unless  he  is  ready  at  the  beginning 
of  unloading  his  part  of  the  cargo  he  has  made  default. 
The  bill  of  lading  is  divisible  only  as  to  each  consignee. 
After  the  shipowner  has  provided  cranes  at  a  wharf,  and 
engaged  a  gang  of  men  to  discharge  the  cargo,  it  would  be 
unreasonable  that  he  should  be  interrupted  in  the  discharge 
by  a  requisition  to  unload  a  particular  lot  of  goods  into 
lighters.  Such  a  clause  as  this  has  no  reference  to  a  cargo 
consigned  to  one  merchant,  and  would  not  be  introduced 
into  the  bill  et  lading  under  those  circumstances.  [He 
referred  to  JRalli  v.  Janson  on  appeal  (a),  in  which  it  was 
decided  that  whether  a  loss  was  a  total  loss  of  part,  or 
an  average  loss  of  the  whole  of  the  cargo,  did  not  depend 
on  the  mode  in  which  the  cargo  was  shipped.] 

As  to  the  articles  in  stat  25  &  26  Vict.  c.  63,  s.  67. 
Art.  (5)  relates  to  cases  in  which  clauses  are  introduced 
into  the  charter-party,  bill  of  lading  or  agreement  in  favour 

(a)6  E  i  B.  422. 
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^865.  of  iiiQ  ship-owner,  and  provides  that,  notwithstanding  those 

WiLLsoH  clauses,  if  the  owner  of  the  goods  comes  before  the  delivery 

LoNDOM,  &c.  ^^  8*>«i'l  b®  preferred.     Art  (7)  does  not  apply,  because  the 

Steam  Navi-  Plaintiff  was  not  ready  to  take  delivery  of  the  goods,  unless 

Compart,  being  SO  after  the  discharge  has  begun  is  sufficient 

Erlb,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  The  question  turns  on  the  construction  of  the 
contract  in  the  bill  of  lading,  which  was  intended  for  the 
benefit  of  the  ship-owner.  [His  Lordship  stated  the  sub- 
stance of  it.]  Under  this  bill  of  lading  sixty-five  pipes  of 
lemon  juice  were  shipped  on  board  the  Adria  and  in  due 
course  arrived  at  London.  The  ship  was  ready  to  deliver, 
at  all  events,  early  on  the  morning  of  the  24th  March* 
Before  the  consignees'  lighter  came  she  had  unloaded  fifteen 
pipes,  and  after  it  came  the  other  fifty  remained  to  be 
taken  out,  some  in  the  aft^erhold  and  some  drawn  forward. 
The  consignees  were  then  ready  to  receive,  and  demanded 
that  they  should  be  delivered  into  their  lighter,  when 
no  additional  expense  would  have  been  put  on  the  ship- 
owner by  reason  of  compliance  with  the  demand.  He, 
however,  said,  '*  I  will  not  give  them  to  you,  because  if  I 
was  ready  to  unload  any  part  of  the  consignment  before 
you  were  ready  to  receive,  this  bill  of  lading  gives  me  the 
right  to  go  on  unloading  and  put  you  to  the  expense  of 
wharfage."  I  am  of  opinion  that  such  was  not  the  intention 
of  the  bill  of  lading;  but  that  if  part  of  the  goods  were  at 
the  wharf  and  the  remainder  on  board,  and  no  loss  or  da- 
mage would  accrue  to  the  ship-owner  by  reason  of  the 
fifteen  having  been  put  on  shore,  the  contract  is  divisible. 

The  same  question,  so  far  as  the  contract  in  the  bill  of 
lading  is  subject  to  stat.  25  &  26  Vict.  c.  63,  arises  on 
sect.  67,  art.  (5)  [His  Lordship  read  it]  The  con- 
signee would  be  in  time  if,  part  of  the  goods  having  been 
landed  and  the  other  part  remaining  on  board,  he  asked 
for  the  latter,  and  the  ship-owner  could  deliver  them  with- 
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out  the  sacrifice  of  extra  expense.     The  condition  in  that        lo6o» 
article  applies  equally  to  the  rights  of  the  ship-owner  and      Willson 

consignee.   There  was  great  need  of  speed  in  the  discharge  londoh,  &c. 

of  the  cargo,  and  for  that  purpose  the  ship-owner  unloaded  Steam  Navi- 
on  the  wharf,  and  thereby  caused  expense  to  the  owner     Compami. 
of  the  goods :  that  he  must  defray. 

WiLLBSy  J.  I  will  put  two  illustrations  of  the  alternative 
consequences  which  would  follow  if  the  construction  which 
we  adopt  were  not  put  upon  stat  25  &  26  Vict.  c.  63, 
8.67. 

Elere  all  the  pipes  belonged  to  the  same  consignee;  but 
suppose  the  first  fifteen  had  belonged  to  A.,  and  the  re- 
maining fifty  to  JB.,  and  both  were  equally  entitled  to  exercise 
their  right  under  the  bill  of  lading  and  the  statute,  and 
that  B.  had  come  before  any  of  the  fifty  pipes  had  been  put 
on  shore,  could  the  ship-owner  refuse  to  deliver  the  fifty  to 
him  ?  Must  B.  incur  the  penalty  and  lose  the  right  given 
him  by  sect  67  on  account  of  A.'s  default,  in  which  he  is 
not  implicated  ?  Again,  suppose  fourteen  of  the  fifteen 
pipes  put  on  shore  belonged  to  A.  and  one  to  B.,  and  then 
B.  came  for  the  remaining  forty-nine.  The  practical  ques- 
tion is  the  same.  In  either  case  the  effect  would  be  to 
saddle  B*  with  the  expense  of  procuring  the  release  of  his 
goods  after  they  have  been  landed.  We  must  reject  a  con- 
struction of  the  statute  which  would  bring  about  such  an 
absurdity. 

As  to  the  construction  of  the  bill  of  lading,  we  have  the 
express  intimation  of  the  parties  that  they  intended  the 
authority  given  by  it  to  the  master  to  be  divisible,  which 
might  be  apportioned  in  case  of  delay;  for  it  speaks  of 
the  ship  being  ready  to  unload  'Hhe  above-mentioned 
goods,  or  ant/ part  tJiereof." 

Further,  I  agree  with  the  Lord  Chief  Justice  that  the 
question  is  whether  by  reason  of  the  default  of  the  consignee 
the  position  of  the  ship-owner  is  altered  with  respect  to  the 
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the  goods  remaining  on  board,  so  that,  by  delivering  them 
on  demand  of  the  consignee,  he  would  incur  loss  cf  time 
or  expense.  If  the  ship-owner  had  delivered  a  portion  of 
the  goods  in  a  special  way  pointed  out  by  the  bill  of  lading, 
it  might  be  contended  that  the  case  was  within  the  rule, 
that  an  authority  once  acted  upon  cannot  be  revoked  if 
the  party  acting  upon  it  has  thereby  incurred  loss  of  time 
and  expense,  or  received  detriment.  Blasco  v.  Fktcher{a) 
is  an  instance  of  the  application  of  that  principle,  where 
a  vessel  which  had  started  from  Liverpool  struck  upon  a 
bank  off  the  Irish  coast,  and  on  the  arrival  of  a  person 
representing  the  charterers,  the  captain  requested  him  to 
act  on  their  behalf  as  he  thought  best.  He  took  the  ship 
to  Dublin  and  incurred  expenses  in  repairing  her  and  in 
engaging  a  vessel  to  take  a  portion  of  the  cargo  to  Liver- 
pool.  Upon  the  arrival  of  the  goods  there,  the  charterers 
came  to  the  conclusion  to  sell  them.  Before  the  sale  the 
ship-owner  attempted  to  revoke  the  authority  given  by  the 
captain,  but  it  was  held  that  it  could  not  be  revoked  after 
the  charterers  had  acted  upon  it  and  incurred  expense 
thereby.  Mercantile  convenience  requires  that  the  ship- 
owner should  not  be  able,  where  he  is  not  prejudiced,  to 
impose  a  penalty  on  the  consignee,  by  throwing  the  charge 
of  wharfage  upon  him. 


Keating,  J.  I  am  of  the  same  opinion  both  on  the  con- 
struction of  the  contract  in  the  bill  of  lading  and  of  stat. 
26  &  26  Vict.  c.  63,  «.  67.  A  contrary  decision  would 
lead  to  the  absurdity  mentioned  by  my  Brother  WiUes,  and 
would  work  great  injustice.  The  ship-owner,  having  landed 
fifteen  of  the  fifty  pipes,  claims  a  right  to  land  the  rest, 
and  take  the  amount  of  the  wharfage,  though  no  injury 
would  be  sustained  by  him,  out  of  the  pocket  of  the  holder 

of  the  bills  of  lading. 

Rule  discharged. 

(o)  14  C,  B.,  N.  S.  147. 
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Friday, 

WiGAN,  Appellant,  Strange,  Respondent.  November  i7> 

The  Respondent  was  charged  before  a  metropolitan  police  magistrate  with  ^  4"  7  Fiet.  c. 
keeping  a  place  of  public  resort  called  the  Alhambra,  for  the  public  68,  m.  2,  23. 

f)erformance  of  stage  plays,  without  licence  from  the  Lord  Chamber-  25  Geo.  2,  c.  86. 
ain,  contrary  to  stat.  6  &  7  f^ict,  e.  68,  *.  2.    The  magistrate  dismissed  Entertainment 
the  summons,  but  stated  a  case  for  the  opinion  of  the  Court,    The  tffthe  stage, 
Alhamhra  is  a  place  of  public  resort,  licensed  for  dancing  and  music  Dancing  and 
by  justices,  under  stat.  25  Geo.  2,  c.  36,  fitted  with  the  accessories  of  a  ««««>. 
theatre,  having  at  the  back  of  the  stage  various  inclined  platforms,  BaUet  dtver- 
painted  like  rocks,  and  a  cascade.     On  the  wings  and  the  scenes  at  the  tiee^ment. 
back  are  painted  palm  trees.   The  whole  representing  an  oriental  land- 
scape.   The  performance  was  this : — Sixty  or  seventy  females,  in  the 
costume  of  theatrical  ballet-dancers,  danced  down  the  platforms  to  the 
stage  ;  they  then  formed  into  two  ranks  and  danced  the  dagger  dance, 
which  ended  in  several  of  them  standing  over  the  others  as  if  in 
triumph,  and  retiring,  when  others  came  forward   with  sham   palm 
leaves  in  their  hands,  and  danced,  waving  them,  and  formed  an  avenue, 
down  which  a  female  of  superior  order  in  dancing  passed,  and  they 
retiring,  she  performed  a  pas  seul  with  gestures.    The  other  dancers 
then  formed  groups,  placing  the  palm  leaves  so  as  to  represent  the 
opening  of  a  flower;  others  had  a  palisade,  and  danced  with  it  so 
as  to  represent  a  basket  of  flowers.      Such  a  performance  is,  in  the 
theatricd  profession,  called  a  ballet  divertissement,  and  could  not  be 
presented  without  such  stage  accessories.      The  dagger  dance  was 
brought  out  originally  at  Drury  Lane  Th^tre.     A  ballet  divertissement 
can  be  described  so  as  to  enable  a  copy  of  the  directions  for  it  to  be 
sent  to  the  Lord  Chamberlain. 

1.  Held,  That  the  Court  could  not  say  as  a  matter  of  law  that  this  perform- 

ance  was  '*  an  entertainment  of  the  stage"  within  sect.  23,  and  therefore 
would  not  interfere  with  the  decision  of  the  magistrate. 

2.  Seroble,  per  WiUes^  Byles  and  Keating^  Js.,  that  as  a  matter  of  fact  it  was 

within  sect.  23 ;  dissentiente,  Erie,  C.  J. 

CASE  stated  by  a  metropolitan  police  magistrate,  under 
stat.  20  &  21  Vict.  c.  43. 

On  the  hearing  of  a  complaint  by  the  Appellant  against 
the  Respondent,  under  stat.  6  &  7  Vict.  c.  68,  that  the 
Respondent  on  &c.,  at  a  certain  house  and  place  of  public 
resort,  called  the  Alhamhra  Palace^  Leicester  Square,  in 
&c.,  unlawfully  had  and  kept  the  said  house  and  place  of 
public  resort  for  the  public  performance  of  stage  plays,  with- 
out authority  by  virtue  of  letters-patentfroro  her  Majesty,  and 
without  licence  from  the  Lord  Chamberlain  of  her  Majesty's 
household  for  the  time  being;  the  following  facts  were 
proved. 

The  Alhamhra  has  an  extensive  and  lofty  interior,  to 
which,  in  evenings,  the  public  are  admitted  on  payment  at 
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*Q^^'  the  doors.  It  is  a  place  of  public  resort  not  licensed  by 
WioAN  the  Lord  Chamberlain,  but  is  licensed  for  music  and 
Steanob.  dancing  by  the  county  justices,  under  stat.  25  Geo.  2,  c. 
36.  What  would  be  the  pit  in  an  acknowledged  theatre  is 
there  a  large  space  occupied  by  tables  at  which  refresh- 
ments are  served.  In  the  place  where  boxes  are  in  an 
acknowledged  theatre  are  places  resembling  private  boxes 
and  balconies,  with  a  reserved  part  like  stalls,  all  which 
are  for  the  use  of  spectators.  There  is  an  orchestra  with 
a  full  band  of  musical  performers,  a  stage  and  proscenium 
lighted  by  foot  and  side  lights,  a  curtain  called  a  tableau, 
curtain  wings  and  grooves  for  scenes  to  stand  in  lowered 
from  above  and  fixed  below.  There  are  side  scenes,  com- 
posed of  many  pieces,  with  drops  and  flies.  There  are 
various  platforms,  so  supported  and  inclined  as  to  enable 
persons  to  come  down  from  a  considerable  height  at  the 
back  of  the  building  to  the  stage,  and  are  painted  to  repre- 
sent rocks ;  a  cascade  of  water  falls  among  them  from  a 
place  thirty  feet  high.  On  the  w^ngs  and  the  scenes  at 
the  back  are  painted  palm  trees.  The  whole  representing 
an  oriental  landscape. 

From  sixty  to  seventy  females,  in  the  ordinary  cos- 
tume of  theatrical  ballet-dancers,  came  through  a  large 
opening  at  the  top  of  the  platform  painted  as  rocks,  and 
danced  down  them  to  the  stage.  They  were  not  dressed 
alike ;  some  had  gold-tissue  skirts  over  white.  Those  who 
first  descended,  danced  on  the  stage  in  a  serpentine  figure, 
so  as  to  occupy  the  whole  front  of  the  stage  till  all  had  come 
down.  When  all  were  down,  they  defiled  to  the  right  and 
left ;  four  were  placed  on  each  side  in  front  of  the  pro- 
scenium wiih  property,  viz.  sham  musical  instruments,  in 
their  hands,  supposed  to  be  played  by  them  to  the  dancers. 
The  dancers  began  to  dance  the  pas  des  poignards,  each 
female  armed  with  two  daggers,  charging  through  each 
other's  ranks,  striking  right  and  left  with  the  daggers  in 
mimic  warfare,  then  in  front  as  far  as  the  footlights.    This 
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performance  of  the  dagger  dance  ended  m  several  of  the        ^Q^^* 
females  standing  over  others  as  if  in  triumph  and  retiring,        Wioaii 
when  others  came  forward,  holding  property,  viz.  sham      Steamob. 
palm  leaves,  in  their  hands,  and  danced,  waving  them,  and 
formed   an   avenue,   as  if  expecting  an  arrival;    then  a 
female  dancer,  who  at  regular  theatres  would  be  called  a 
premiere  danseuse,  passed  down  the  avenue  formed  by  the 
other  dancers,  who  retired  while  she  performed  a  pas  seul 
with  gestures.    The  other  dancers  then  formed  groups; 
some  placing  the  palm  leaves  so  as  to  represent  the  open- 
ing of  a  flower,  others  had  a  property  called  a  palisade,  and 
danced  with  it  so  as  to  represent   a  basket  of  flowers. 
Several  more  pas  seuls  having  been  executed  by  the  pre- 
miere, the  rest  went  through  other  evolutions  and    the 
performance  concluded. 

That  performance  is,  in  the  theatrical  profession,  called  a 
ballet  divertissement ;  and  could  not  be  presented  as  such 
unless  with  the  stage  accessories  above  described  ;  without 
them  it  would  be  mere  rehearsal.  A  witness  from  the 
Lord  Chamberlain's  office,  called  a  reader  of  plays,  styled 
it  "an  entertainment  of  the  stage."  A  ballet  of  action  has 
a  story,  a  ballet  divertissement  has  none,  but  cannot  be 
performed  without  pantomimic  action  and  gestures.  It 
is  not  confined  to  the  steps  of  the  dancers.  Dancing 
quadrilles  on  the  stage  would  be  without  such  gestures. 

This  dagger  dance  was  brought  out  originally  at  Drury 
Lane  Theatre,  being  there  danced  by  Almeh,  in  an 
Egyptian  scene,  and  at  the  Alhambra  in  an  Oriental. 

A  ballet  divertissement  can  be  described  so  as  to  enable 
a  copy  of  the  directions  for  it  to  be  sent  to  the  Lord 
Chamberlain,  according  to  stat.  6  &  7  Vict,  c,  68,  s.  12. 
The  ballet  of  Ondine,  with  all  its  details,  has  been  so  de> 
scribed.  The  Lord  Chamberlain  has  not  required  copies  of 
directions  of  such  ballets  to  be  sent  in  till  recently.  He 
has  interfered  at  the  Italian  Opera,  where  complaints  have 
been  made  of  the  costumes  of  the  female  ballet-dancers. 
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^^^'  On  January  the  11th,  1865,  the  same  magistrate  con- 

WioAN  victed  the  Respondent  on  nearly  similar  evidence,  after 
Stramob.  considering  stats.  10  Geo.  2,  c.  28,  *.  2;  25  Geo.  2,  c.  36, 
8.2',  Gallini  v.  Labarie,  5  T.  R.  242;  Rex  v.  Handy,  6 
T.  R.  286.  That  conviction  was  quashed  by  the  Quarter 
Sessions  for  Middlesex  in  April,  1865.  The  Complainant 
being  dissatisfied  with  that  result,  applied  for  the  present 
summons,  on  evidence  of  another,  performance  at  the 
Alhambra  at  a  later  date,  which  the  magistrate  stated 
that  he  did  not  feel  competent  to  refuse.  He  also  stated, 
that  after  hearing  counsel  he  thought  it  his  duty  to  act 
in  conformity  with  the  decision  of  the  superior  Court,  viz., 
the  Quarter  Sessions  for  Middlesex,  though  entertaining 
a  different  opinion  from  them,  and  dismissed  the  sum- 
mons; but  on  request  by  the  Complainant  granted  him 
this  special  case. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  performance  above  described  was  legal  without  licence 
of  the  Lord  Chamberlain.  If  the  Court  should  be  of 
opinion  that  the  magistrate  ought  to  have  convicted  the 
Respondent,  the  case  was  to  be  remitted  to  him  to  make 
such  order  as  under  the  guidance  of  the  Court  should  seem 
fit 

Tindal  Atkinson,  Serjt.  {F.  A.  Bosanquet  with  him), 
for  the  Appellant. — The  entertainment  here  described  is  a 
"  stage  play "  within  sect.  2  of  stat.  6  &  7  Vict.  c.  68, 
which'  by  sect  1  repeals  former  statutes  for  r^ulating 
theatres  and  theatrical  performances;  for  that  word,  as 
interpreted  by  sect.  23,  includes  "pantomime,  or  other 
entertainment  of  the  stage  :"  and,  therefore,  the  Alhambra 
required  a  licence  from  the  Lord  Chamberlain.  Sect  10 
contains  a  proviso  that  the  Lord  Chamberlain's  licence  shall 
not  be  in  force  within  the  precincts  of  either  of  the  Uni- 
versities of  Oxford  or  Cambridge,  &c.,  without  the  consent 
of  the  Chancellor  or  Vice-Chancelior,  &c.,  and  that  the 
rules  for  the  management  of  any  theatre  licensed  with  such 
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consent  within  those  h'mits  shall  be  subjict  to  their  ap-   1865^ 

proval ;  and  in  case  of  the  breach  of  any  of  the  rules,  or       Wioan 

of  any  condition  on  which  the  consent  of  the  Chancellor      strakoe. 

or  Vice-Chancellor  has  b^en  given,  he  may  annul  the  licence. 

By  sect  12  a  copy  of  every  new  stage  play,  &c.,  intended 

to  be  produced  and  acted  for  hire  at  any  theatre  shall  be 

sent  to  the  Lord  Chamberlain,  and  if  he  disallows  the  play 

it  shall  not  be  lawful  for  any  person  to  act  or  present  it. 

And  by  sect.  14  the  Lord  Chamberlain  has  power  to  forbid 

the  acting  or  presenting  any  stage  play,  &:c.,  when  he  shall 

be  of  opinion  that  it  is  Btting  for  the  preservation  of  good 

manners,  decorum,  or  of  the  public  peace  so  to  do.    These 

provisions  will  be  rendered  inoperative  as  to  entertainments 

of  dancing  and  music,  if  sect  2  does  not  apply  to  them. 

This  is  not  an  entertainment  of  '*  public  dancing,  music 
or  other  public  entertainment  of  the  like  kind  **  within  stat 
25  Geo.  2,  c.  36,  s,  2,  and  therefore  is  not  made  lawful  by 
reason  of  the  licence  of  the  justices  granted  under  that 
statute.  The  latter  licence  was  not  intended  to  apply  to 
an  entertainment  in  which  dancers  are  hired  to  exhibit  to 
the  public,  and  which  is  an  entertainment  of  the  stage. 

^  In  Oallini  v.  Laborie  (a),  the  Court  held  that  the  re- 
pealed statute  10  Geo,  2,  c.  28,  applied  to  ballet  dancing, 
and  every  other  species  of  stage  entertainment ;  and  Lord 
Kenyon  said,  p.  243,  "  The  clause  requiring  a  copy  of  the 
entertainment  to  be  previously  given  to  the  Lord  Chamber- 
lain of  course  can  only  apply  to  such  entertainments  as  are 
recited  from  written  performances ;  and  was  intended  as  an 
additional  check  against  a  licentious  use  of  the  stage." 
[He  referred  to  the  note  (c)  to  Rex  v.  Neville  (6).]  And 
p.  244,  after  adverting  to  the  subsequent  statute  25  Geo.  2, 
c.  36,  8.  %  **  Under  the  former  act  no  entertainment  of  the 
stage^  of  which  dancing  is  one,  can  be  exhibited  without  the 

{(t)  5  r.  A.  242  (6)  1  B.  4  Ad,  4S9,  497. 
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^865.  Lord  Chamberlain's  licence."  In  Rex  v.  Handy  (a),  it  was 
WioAH  held  that  tumbling  was  not  an  entertainment  of  the  stage 
Strange,  Within  stat.  1 0  Geo.  2,  c.  28 :  it  is  not  a  scenic  represen- 
tation ;  but  Russell^  in  support  of  that  coiitentioUi  admitted 
(p.  287)  that  '^  dancing  at  the  Opera  House  is  an  his- 
torical ''  [query,  histrionic]  **  representation,  in  which  cha- 
racters are  exhibited ;  and  therefore  it  may  be  made  the 
vehicle  of  indecent  or  immoral  representations."  And  Loid 
Kenyon  said  that  the  decision  in  Gallini  v.  Laborie{b) 
**  was  perfectly  right,  because  that  clearly  came  within  the 
statute  25  Geo.  2,  c.  36"  [probably  10  Geo.  2,  c.  28,  is  in- 
tended] ;  adding,  *'  But  if  I  expressed  myself,  as  has  been 
now  represented,  that  the  stat.  10  Geo.  3  "  [2]  ''extended  to 
every  species  of  stage  entertainment,  I  think  I  was  mistaken." 
The  decision  in  Gallini  v.  Laborie  was  acted  upon  in 
De  Begnis  v.  Armistqidic).  In  Day^  Appt,  Simpson, 
Respt.  ((f),  which  is  like  the  present  case,  with  the  excep- 
tion that  there  was  a  dialogue  and  singing  as  well  as 
dancing,  the  performance  was  held  to  be  within  stat.  6  &  7 
Vici.  c.  68.  [Erie,  C.  J.  In  Gallini  v.  Laborie  there  was 
a  contract  to  dance  ballets  as  part  of  the  performances 
at  the  Italian  Opera  House.]  A  ballet  is  generally  distinct 
from  the  opera.  In  Johnson^s  Dictionary  ''  ballette"  is  de- 
fined **  a  dance  in  which  some  history  is  represented."  In 
the  JEncycl.  JBrit.^  8th  ed.,  ballet  is  said  to  be  "  a  dramatic 
representation  composed  of  dancing  and  pantomime  guided 
by  music"  [He  also  referred  to  Webster*8  Dictionary,  voc. 
"  Ballet"  and  "  Pantomime."] 

Poland  {Hawkins  with  him)  for  the  Respondent — ^This 
performance  is  an  entertainment  of  public  dancing  and 
music,  within  stat.  25  Geo.  2,  c.  36,  s.  2 ;  which  applies 
equally  to  places  where  the  public  go  to  dance  for  enter- 
fa)  6  r.  R.  286.  (c)  10  Bing.  107. 
(6)  5  r.  R.  242.  (if )  18  C.  B.,  N.  S.  680. 
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tainment,  as  to  places  where  professional  dancers  dance  for  low. 
the  amusement  of  the  public;  Clarke  v.  Searle{a).  In  Wioan 
Guofflieni,  Appt.,  JUaltliews,  Respt  (6) ;  which  was  a  con-  Strange. 
conviction  under  a  clause  in  a  local  act  in  the  same  words 
as  sect.  2  of  stat.  25  Geo,  2,  c.  36^  for  keeping  a  place  for 
public  dancing  and  music  without  a  licence,  it  was  held  that 
the  question  was  one  of  fact,  whether  the  dancing  and 
music  were  merely  subsidiary  or  formed  the  principal  or 
essential  part  of  the  entertainment,  in  which  latter  event 
the  place  would  require  a  licence  under  the  statute, 
[JByleSf  J.  May  not  a  performance  be  an  entertainment 
of  the  stage  within  stat.  6  &  7  Vict.  c.  68,  notwithstanding 
it  is  within  stat.  25  Geo.  2,  c.  36  ?]  Stat.  6  &  7  Vict  c.  68, 
applies  to  theatres,  at  which  stage  plays  are  performed. 
The  repealed  statute  10  Geo,  2,  c.  28,  enumerates  "inter- 
lude, tragedy,  comedy,  opera,  play,  farce  or  other  enter- 
tainment of  the  stage;"  stat  6  &  7  Vict.  c.  68,  s.  16,  in 
defining  the  term  **  stage  play,''  adds  two  words,  viz. 
**  burletta"  and  "  pantomime  ;*'  but "  ballet'*  is  not  mentioned 
in  either,  and  probably  was  omitted  because  it  is  a  word 
which  has  different  meanings.  A  ballet  of  action  may  be 
an  entertainment  of  the  stage,  for  it  has  a  plot,  dramatis 
personsB  and  pantomimic  action  as  well  as  music;  but  a 
ballet  divertissement  has  no  plot.  It  is  a  fallacy  to  say 
that  "  a  copy"  of  a  dance  can  be  sent  to  the  Lord  Cham- 
berlain, as  required  by  sect  12  of  stat.  6  &  7  Vict.  c.  68, 
though  a  description  of  it  may.  [Byles,  J.  There  would 
be  the  same  diflSculty  in  sending  a  copy  of  a  pantomime.] 
A  pantomime  is  a  well  known  theatrical  entertainment. 
In  Hex  V.  Handy  (c).  Lord  Kenyon  said  he  had  expressed 
himself  too  strongly  in  Gallini  v.  Laborie{d).  In  Lee  v. 
Simpson  (e),  it  was  held  that  an  introduction  to  a  panto- 
Co)  1  Esp.  25.  (0  6  r.  R.  286,  287. 
(6)  34  L.  J.,  M.  C.  116;  11  (rf)  5  T.  R.  242,  243. 
Jut,,  N.  S.  636.  (e)  3  C.  B.  871. 
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^865.  mime,  which  is  the  only  written  part  of  that  entertainment, 
WioAN  is  within  the  protection  of  stat  3  4:  4  Will.  4,  c.  16,  5.  1. 
Strange.  [Erie,  C.  J.  That  enactment  contains  the  words  "  any  other 
dramatic  piece  or  entertainment ;"  there  are  not  co-extensive 
words  in  stat.  6  &  7  Vict.  c.  68,  s.  23.]  In  Day,  Appt, 
Simpson,  Respt.  (a),  there  was  a  regular  plot  and  a  dia- 
logue. And  in  Tharne,  Appt,  Colson,  Respt.  (6),  the  Court 
was  of  opinion  that  a  performance  called  a  '^  duologue*' 
was  a  stage  play  within  the  statute. 

Further,  it  is  a  question  of  fact  for  the  magistrate  whether 
the  entertainment  was  a  stage  play;  by  dismissing  the 
summons  he  must  be  taken  to  have  found  that  it  was  not ; 
and  sect.  20  gives  an  appeal  from  his  decision  to  the  Quarter 
Sessions. 

Tindal  Atkinson,  Serjt.,  in  reply. 

Erle,  C.  J.  This  was  a  proceeding  against  the  Re- 
spondent for  keeping  a  place  of  public  resort  for  the  public 
performance  of  a  stage  play  without  licence  from  the  Lord 
Chamberlain.  The  magistrate  refused  to  convict,  but  stated 
the  facts  which  were  in  evidence  before  him,  and  has  asked 
the  opinion  of  the  Court  whether,  on  those  facts,  he  ought 
to  have  convicted  the  Respondent,  and  if  he  ought,  the 
case  is  to  be  remitted  to  him. 

After  having  given  my  best  attention  to  the  case,  I  think 
the  question  put  to  us  is  one  of  degree,  and  more  a  ques- 
tion of  fact  than  of  law.  I  incline  to  the  opinion,  but 
subject  to  great  doubt  whether  I  can  appreciate  the  scene 
presented  to  the  audience  at  the  Alhambra,  that  the  decision 
of  the  magistrate  not  to  convict  is  right  But  I  am  not 
prepared  to  fix  the  point  where  dancing  ceases  to  be 
lawful  and  becomes  a  stage  play.     Several  statutes  which 

(fl)  18  C.  B.,  ^.  S.  680.  (6)  3  £.  T.,  lU,  S.  697. 
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have  required  a  licence  for  the  representation  of  a  stage  play  1865. 
contain  definitions  of  what  it  is.  Stat.  10  Geo.  2,  c.  28,  s.  1,  Wioan 
enumerated  "  interlude,  tragedy,  comedy,  opera,  play,  farce  sibamue. 
or  other  entertainment  of  the  stage ;"  and  by  that  section 
persons  representing  any  of  them  were  obliged  to  show 
authority  by  letters-patent  or  the  licence  of  the  Lord  Cham- 
berlain. In  Rex  V.  Handy  {a),  a  doubt  arose  as  to  what 
performance  came  within  the  description  of  a  stage  play  in 
that  statute ;  and  the  Legislature  have  provided  by  stat.  25 
Geo,  2,  c.  36,  that  agreeable  entertainment,  in  the  shape 
of  dancing  and  music,  may  be  had  by  persons,  who  can- 
not afford  to  go  to  Uieatres  licensed  by  the  Lord  Cham- 
berlain, at  places  of  public  resort  licensed  by  the  ma- 
gistrates at  Quarter  Sessions.  The  Respondent  has  the 
latter  licence,  and  he  in  literal  terms  confined  his  re- 
presentation to  music  and  dancing.  The  question  is 
whether  he  added  to  the  music  and  dancing  such  an 
approximation  to  dramatic  performance  as  made  it  come 
within  the  term  ''  stage  play."  As  far  as  I  can  see,  the 
interests  of  morality  are  not  at  stake:  the  question  is 
whether  the  entertainment  which  the  Respondent  offers  on 
cheap  terms  should  be  allowed  to  continue,  or  be  put  a  stop 
to,  while  the  same  species  of  entertainment  is  exhibited  at 
tiie  licensed  theatres. 

The  case  stated  by  the  magistrate  contains  a  minute 
description  of  what  took  place ;  there  Were  women  in  the 
costume  of  ballet  dancers  coming  down  from  rocks  and 
dancing  on  the  stage  and  then  falling  into  two  ranks, 
and  then  another  woman  of  a  superior  class  in  dancing 
appeared  and  danced  alone.  If  there  were  nothing  more 
1  could  not  say  that  the  performance  would  have  risen 
out  of  the  sphere  of  dancing  into  that  of  stage  plays. 
But  it  is  added  that  some  of  the  women  had  daggers  in 
their  hands,  and,  after  dancing  the  dagger  dance,  some 
others  came  forward  with  sham  palm  leaves  in  their  hands, 
(a)  6  r.  R.  286. 

VOL.  I.  — c.  p.  E 


50  MICHAELMAS  TERM. 

1865.  and  stood  over  the  othersy  as  if  in  triumph  ;  and  that  is  a 
WioAN  species  of  representatiTe  performance*  which  comes  very 
Stranob.  ^^^^  *  dramatic  performance.  The  line  must  be  drawn 
somewhere:  and  in  reference  to  this  the  magistrate  has  used 
terms  of  art,  which  incline  nie  to  think  that  there  is  a  dif- 
ference between  a  '^  ballet  divertissement"  and  a  ''ballet 
of  action."  The  former  is  without  any  consecutive  train  of 
ideasy  but  a  number  of  persons  of  elegant  shapes  and  mo- 
tions represent  scenes  which  are  unconnected,  dramatically 
speaking;  in  the  latter,  on  the  other  hand,  is  intended  to 
be  represented  a  regular  dramatic  story,  which  gives  rise 
to  all  manner  of  emotions  incidental  to  tragedy,  comedy  or 
farce,  accompanied  at  the  same  time  by  elegant  forms  and 
graceful  movements,  and  other  matters  incidental  to  a  ballet. 
I  do  not  pretend  to  have  a  decided  opinion  on  the  question ; 
but  with  all  possible  respect  for  that  of  the  magistrate,  I  am 
unable  to  affirm  as  matter  of  law  that  what  he  has  described 
as  a  **  ballet  divertissement"  and  not  coming  up  to  a  **  ballet 
of  action"  is  a  stage  play.  If  I  had  seen  it,  or  if  I  had  a 
more  graphic  description  of  it  from  witnesses,  I  might 
have  come  to  a  different  conclusion. 

WiLLES,  J.  The  difficulty  has  been  put  upon  us  of 
deciding,  without  seeing  it,  whether  a  certain  representation 
on  the  stage  which  is  not  a  tragedy  or  other  piece  enume- 
rated in  sect  23  of  stat  6  &  7  Vict.  c.  68,  falls  within  sect.  2, 
as  interpreted  by  sect  23.  I  am  unable  to  get  over  that 
difficulty  to  this  extent,  that  short  of  having  a  descriptioA 
almost  amounting  to  a  definition  of  something  which  must 
be  an  entertainment  of  the  stage,  I  cannot  say  that  the 
facts  described  constitute  a  stage  play.  My  first  im- 
pression was  that  they  did ;  but  after  hearing  the  reasons 
of  the  Lord  Chief  Justice,  I  think  that  that  was  a  conclu- 
sion of  fact  rather  than  law ;  and  this  being  so  I  cannot 
say  that  the  case  ought  to  go  back  to  the  magistrate  for 
the  purpose  of  his  convicting  the  Respondent.  On  reading 
these  sections  of  stat.  6  &  7  f^ict,  c.  68,  I  see  the  force  of 
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the  argument  of  Mr.  Russell  in  Rex  v.  Handy  (a),  as  to  the        1S66> 
difference  between  an  entertainment  of  and  an  entertainment       Wio4n 
on  the  stage ;  gome  representations  on  the  stage  are  great     stbanok. 
eflbrts  of  genius,  whereas  others  belong  more  to  the  class 
which  may  be  represented  in  a  booth  at  a  fair.    Therefore 
sect.  2  cannot  be  understood  to  mean  everything  that  is  re- 
presented on  the  stage.     Within  some  few  years  we  have 
seen  on  the  stage  of  theatres  of  the  highest  character  the  per- 
formances of  Paganini  and  of  Van  Amburgh  and  his  lions ; 
we  cannot,  therefore,  construe  this  section  by  ascertaining 
whether  a  ballet  divertissement,  as  described  here,  was  as  a 
matter  of  fact  represented  ordinarily  or  occasionally  on  the 
stage  at  the  time  when  the  statute  was  passed,  and  then 
come  to  the  conclusion  that  the  words  in  sect.  23,  ^'  other 
entertainment  of  the  stage,"  must  include  it,  because  jt  was 
represented  on  the  stage.    I  think  that  these  words  must  be 
construed  as  including  only  entertainments  of  the  same  kind 
as  those  enumerated  before,  which  are  all  entertainments  of 
a  dramatic  character.    A  ballet  represented  by  dancing  and 
music  with  a  connected  story  would  be  an  entertainment  of 
the  stage,  though  there  was  no  speaking  :  on  the  other  band, 
mere  dancing  on  the  sti^e  would  not.     An  instance  might 
be  given  where  a  statue  is  represented  by  a  human  figure, 
as  has  occurred  in  recent  times ;  in  that  case  there  is  nothing 
dramatic.     On  the  other  hand  might  be  put  the  case  of 
La    Tarantella^  where  a  story  was  represented   on  the 
stage,  in   which   incidents   which  gave   rise    to    various 
emotions  and  the  result  were  exhibited  by  dancing  and 
action:    I    should   have  thought   that  was  an  entertain- 
ment of  the  stage  because  it  had  a  connected  story.     I 
am  not  now  inquiring  whether  the  question  before  us  is  one 
of  law  or  of  fact, — I  am  dealing  with  the  case  by  putting 
these  illustrations :  and  the  reasons  which  would  tend  to 
lead  me  to  the  conclusion  that  this  was  an  entertainment  of 
the  stage  are  these ;  the  performers  are  not  merely  acces- 
(fl)  6  r.  R.  286,  287. 
e2 
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1866.  sories  of  the  stage,  but  persons  who  may  be  taken  to  repre- 
WioAN  sent  a  combat,  then  a  triumph,  and  after  that  a  recoucilia- 
Stranoe.  ^'^"  under  some  supposed  higher  influence  represented  by 
the  principal  performer.  On  the  other  hand,  a  person 
looking  at  it  as  represented  on  the  stage  might  consider  all 
the  previous  performance  as  a  mere  fringe  to  the  premiere 
danseuse  coming  in ;  and  in  that  case  the  character  of  the 
performance  would  not  be  dramatic.  It  is  therefore  a 
question  of  degree  whether  the  performance  is  dramatic 
within  sect.  23,  so  as  to  be  an  ''  entertainment  of  the 
stage." 

For  these  reasons,  with  profound  deference  to  the  opinion 
of  the  Lord  Chief  Justice,  I  should,  if  placed  in  the  position 
of  the  magistrate,  have  adopted  his  impression  on  the  ques- 
tion of  fact ;  but  on  the  question  of  law  I  agree  with  my 
Lord.. 

By  LBS,  J.  I  concur  in  thinking  that  this  is  a  question 
of  degree,  and  that  it  is  difficult  to  draw  a  line ;  but  I  think 
that  the  line  ought  to  be  drawn,  so  that  any  ordinary 
dances  should  not  be  within  stat.  6  &  7  Vict  c.  68 :  for  such 
a  licence  by  justices  is  required.  But  where  events  or  actions 
of  human  life  are  represented  in  dumb  show,  as  is  done 
in  a  pantomime,  the  performance  comes  within  the  statute, 
and  not  the  less  so  because  the  actors  perform  while  dancing. 
In  the  present  case  there  is  represented  a  descent  from 
rocks,  a  cascade,  a  combat ;  some  of  the  persons  stand  over 
others  in  triumph ;  and,  if  anything  else  were  needed, 
there  are  all  the  usual  theatrical  accessories  of  a  stage. 
If  called  upon  to  draw  an  inference  of  fact,  I  should  draw 
the  same  which  my  Brother  Willes  has,  and  come  to  the 
same  conclusion  as  the  magistrate  did  in  the  first  instance. 
The  rest  of  the  Court  think  it  is  matter  of  law  and  I  do 
not  dissent  from  them. 

Keating,  J.     I  agree  with  the  rest  of  the  Court  that 
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this  is  a  question  of  degree,  and  that  there  is  great  difR- 
nilty  in  drawing  a  line  between  what  is  public  dancing 
and  music  and  what  is  an  entertainment  of  the  stage;  and 
m  the  present  case  it  is  not  necessary  that  we  should  draw 
it.  But  as  other  members  of  the  Court  have  given  their 
opinions,  I  am  bound  to  say  I  should  have  thought  that  as 
a  matter  of  fact  this  performance  was  within  stat.  6  &  7 
Vict.  c.  6H,  and  that  it  was  a  dramatic  representation  for 
the  reasons  stated  by  my  Brothers  Willes  and  Byles ;  and 
in  those  reasons,  with  the  greatest  deference  to  the  opinion 
of  the  Lord  Chief  Justice,  I  entirely  coincide.  Here  was  a 
representation,  by  pantomimic  gesture  on  the  stage,  of 
events,  short  and  few  in  number,  but  amounting  to  a 
dramatic  representation  of  the  triumph  of  peace  over  war. 
It  is,  however,  a  question  of  degree,  and  therefore  we  are 
prevented  from  sending  the  case  back  to  the  magistrate. 

Judgment  for  the  Respondent. 


_186S._ 

WlGAN 
V. 

Straroe. 


Marsden  V.  The  City  and  Countpy  Assur- 
ance Company.  n^^^is. 

A  policy  reciting  an  agreement  for  insurance  of  plate  glaas,  not  horizontally  Inturanct, 
placed  or  moveable,  *'  from  loss  or  damage  originating  from  any  cause  Plate  glau, 
whatsoever,  except  fire,  breakage  during  removal,  alteration  or  repair  Lot$  originaUng 
of  premises,"  insured  the  Plaintiff  against  all  damage  and  loss  "by  or  from  fire : 
from  anv  cause  whatever,  except  only  aa  above  specified;*'  subject  to  breakage  during 
the  condition  that  within  ten  days  of  the  loss  notice  should  be  given  removai, 
to  the  manager  or  some  known  agent  of  the  company.   A  fire  broke  out  Notice. 
in  a  house  adjoining  the  Plaintiff's,  and  extended  to  the  back  of  his 
premises,  thirty  yards  from  his  shop  windows ;  he  began  to  remove  his 
furniture  and  stock  in  trade,  and  called  in  some  neighbours  to  assist  him  : 
a  crowd,  attracted  by  the  fire,  pulled  down  the  window  shutters,  broke 
the  plate  glass  windows,  and  stole  his  goods.     L,  was  the  agent  of  the 
company  through  whom  the  policy  was  effected,  but  before  the  fire  the 
Defendants  had  transferred  their  plate  glass  insurance  business,  with  all 
liabilities,  to  another  company.    The  Plaintiff  sent  in  his  claim  to  L. 
the  day  after  the  fire,  who  forwarded  it  to  the  new  company.     Held, 

1.  That  the  loss  did  not  originate  from  fire  or  from  breakage  during  removal 

within  the  exception  in  the  policy. 

2.  That  the  notice  to  L.  was  a  sufficient  compliance  with  the  condition. 

T^ECLARATION  on  a  policy  dated  the  21st  March, 
■*^  1864,  sealed  with  the  common  seal  of  the  Defend- 
ants, reciting  that  the  Plaintiff  had  paid  to  the  Defendants 


Company. 
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'"^^'  __  ^^^  sum  of  135.  for  the  insurance  of  the  plate  glass  after  men- 
Mabsden  tj^jt^ed  fro,^  th^  14th  March,  1864,  to  Lady  Day,  1865,  and 
City  and  had  agreed  to  pay  to  them  at  their  office  the  like  sum  of 
8URAMCE  '  13«.  on  the  2dth  March  yearly,  during  the  continuance  of 
that  policy,  for  insurance  from  all  loss  or  damage  originating 
from  any  cause  whatsoever,  except  fire,  breakage  during 
removal,  alteration  or  repair  of  premises,  subject  to  the  con- 
ditions and  stipulations  thereon  endorsed,  and  which  con- 
stituted the  basis  of  that  insurance,  certain  plate  glass  in 
the  policy  described  according  to  a  proposal  lodged  in  the 
office  of  the  Defendants,  none  of  the  glass  being  horizon- 
tally placed  or  moveable;  and  it  was  declared  that  from  the 
date  of  that  policy  and  so  long  as  the  assured  should  pay 
that  sura  at  the  time  and  place  aforesaid,  and  the  directors 
bf  the  Defendants'  company  for  the  time  being  should  agree 
to  accept  the  same,  the  stock  and  funds  of  the  company 
should  be  subject  and  liable  to  pay  and  make  good  to  the 
Plaintiff  all  such  damage  and  loss  as  he  should  suffer  on 
or  in  respect  of  or  which  should  happen  to  the  property 
by  or  from  any  cause  whatever  (except  only  as  before 
specified),  according  to  the  exact  tenor  of  the  printed  con- 
ditions endorsed  on  the  policy.  The  declaration  then  set 
out  the  conditions  and  stipulations  of  the  policy,  and  alleged 
that  the  Plaintiff  was  interested  in  the  plate  glass  insured, 
and  that  it  was  damaged  and  destroyed  by  causes  other 
than  fire  or  breakage  during  removal,  alteration  or  repair  of 
premises,  whereby  the  Plaintiff  suffered  loss  and  damage 
on  and  in  respect  of  the  plate  glass  originating  from  causes 
other  than  as  aforesaid,  within  the  true  intent  and  mean- 
ing of  the  policy,  to  the  amount  of  29^  17 s.  6d.  Aver- 
ment of  performance  of  conditions  precedent.  Breach. 
Nonpayment  of  the  amount  of  the  damage  and  loss,  &c. 

Pleas.  First.  That  the  policy  was  not  the  deed  of  the 
Defendants.  Second.  That  the  plate  glass  was  not,  whilst 
the  policy  was  in  force,  damaged  or  destroyed  by  causes 
other  than  fire  or  breakage  during  removal,  alteration  or 
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repair  of  premiseg.     Third.  That  no  claim  was  made  with        1865, 

such  an  account  of  the  loss  or  damage  as  in  the  policy     Marsden 

mentioned  and   specified,  within  the  time   in  the  policy      citt  and 

..        J       J  •!•   J  County  As- 

mentioned  and  specined.     .  surance 

Issues  thereon.  Company. 

On  the  trial  before  Byles^  J.,  at  the  Monmouthshire 
Sumoier  Assizes,  it  appeared  that  the  Plaiotiff,  who  was  a 
draper,  carrying  on  business  at  Tredegar,  effected  an  in- 
surance with  the  Defendants  of  the  plate  glass  windows  in 
his  shop  for  a  year  ending  Lady  Day,  1865. 

The  policy,  which  was  dated  the  2l8t  March,  1864,  was 
he»ded : — 

"  Plate  Glass         City  and  County  Assurance  Company, 

Policy.  limited,   with   which    is   united  The 

World     Insurance    Company.    Life, 

Fire,   Accidental,   Plate   Glass,   and 

Hail  Storm  Insurance." 

The  policy  recited  that  the  assured  had  paid  the  sum 
stated  in  the  policy  to  the  company,  and  agreed  to  pay  to 
them  the  sum  of  \3s,  on  the  25th  March  yearly,  dyring 
the  continuance  of  the  policy,  "  for  insurance  from  loss  or 
damage  originating  from  any  cause  whatsoever,  esccept  fire, 
breakage  during  remoyal,  alteration  or  repair  of  premises 
(liubject  to  the  conditions  aod  stipulations  hereon  endorsed, 
and  which  constitute  the  basis  of  this  insurance)  the  pro- 
perty hereinafter  described,  to  the  amount  hereinafter  men- 
tioned. 

"Plate  8    7-6 X 3-0. 

^  As  per  proposal  lodged  in  this  oOice.  None  of  the 
aforesaid  glass  being  horizontally  placed  or  moveajble." 

By  the  operative  part  of  the  policy  the  stock  and  funds 
of  the  company  were  subject  and  liable  to  pay  and  make 
good  io  the  assured  "  all  such  damage  and  loss  which  the 
said  assured  shall  suffer  on  .or  in  respect  of,  or  which  aball 
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1865.       happen  to  the  said  property  hereinbefore  mentioned  and 
Marsden     described,  by  or  from  any  cause  whatever,  except  only  as 
City  AMD      above  specified,   according  to  the  exact  tenor  of  their 
^■urakce'"  P""^^  conditions  endorsed  on  this  policy." 
Company.         The  material  conditions  were : 

2.  **  In  case  of  loss  or  damage  an  immediate  notice 
must  be  given  to  the  manager,  or  to  some  known  agent  of 
this  company,  as  soon  as  possible  after  the  happening  of 
such  loss  or  damage.  The  claimant  must  deliver  an  account, 
stating  the  particulars  of  the  loss  or  damage  sustained ;  and 
where  fraud  may  appear,  or  be  suspected,  make  proof  of 
the  same,  if  required  by  the  directors,  and  by  the  produc: 
tion  of  such  further  evidence  as  they  may  reasonably  re- 
quire ;  and  if  any  fraud  shall  appear  in  the  claim  made  for 
such  loss,  or  if  any  false  declaration  shall  have  been  made 
in  support  thereof,  or  if  no  claim  shall  be  made  with  such 
an  account  of  the  loss  or  damage,  and  so  verified  as  before 
mentioned,  if  required,  within  the  space  of  ten  days  from 
the  happening  of  the  loss  or  damage,  or  if  any  alterations 
shall  have  been  begun  before  due  notice  is  given  as  afore- 
said, the  insured  shall  be  excluded  from  all  benefit  by  virtue 
of  his  policy." 

5.  "  If  any  alteration  shall  be  made,  or  change  or  other 
event  shall  occur,  in  or  about  or  in  anywise  relating  to  any 
property  assured  by  the  company  against  loss  or  damage 
at  any  time  after  such  assurance  shall  have  been  effected, 
so  as  to  increase  the  risk  or  hazard  of  such  loss  or  damage, 
it  shall  be  the  duty  of  the  person,  &c.,  entitled  to  such 
insurance,  forthwith  to  leave  notice  of  the  fact,  n^ure  and 
extent  of  such  risk,  at  the  chief  office  of  the  company, 
and  the  directors  shall  thereupon  be  entitled  to  make  such 
alteration  in  the  terms  of  such  policy  as  they  shall  think, 
under  the  circumstances  of  the  case,  to  be  fit ;  and  in  case 
any  such  person,  &c.,  shall  for  twelve  calendar  months  or 
upwards  after  any  such  change,  or  until  a  loss  or  damage 
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shall  happen^  &c.,  fraudulently  neglect  or  omit  to  leave        1866. 
such  notice^  &c.,  such  policy  shall  be  absolutely  forfeited     Makidem 
to  the  company."  Citt  ako 

On  the  night  of  the  24th  March,  1865,  a  fire  broke  out  ^^J""^^'" 
in  the  house  next  adjoining  the  Plaintiff's  and  extended  Company. 
to  the  back  part  of  his  premises,  about  thirty  yards  from 
his  shop  windows.  The  Plaintiff  went  into  his  shop, 
opened  the  shop  door  and  took  down  the  door  shutters, 
and,  having  called  some  of  his  neighbours  to  assist  him, 
began  to  remove  his  furniture  and  stock  in  trade.  In  the 
meanwhile  a  crowd  of  persons  had  assembled  to  look  at  the 
fire;  and  while  he  was  absent  for  a  short  time  some  of 
them  pulled  down  the  window  shutters,  broke  the  plate 
glass  windows,  and  stole  a  quantity  of  the  goods  with  which 
the  shop  windows  were  dressed. 

The  Plaintiff  had  made  the  proposal  in  writing  for  insur- 
ance to  Lewis,  who  was  agent  for  the  Defendants'  com- 
pany at  Tredegar ;  and  he  having  received  the  policy  in 
question  from  the  Defendants'  office,  in  London,  handed 
it  to  the  Plaintiff,  his  name,  as  agent,  being  upon  it :  he 
also  received  the  premium.  On  the  24th  August,  1864, 
the  plate  glass  insurance  business  of  the  Defendants  was 
assigned  to  the  London  and  General  Plate  Glass  Insurance 
Company,  limited,  who  took  upon  themselves  all  liabilities 
arising  after  that  day  in  respect  of  plate  glass  insurance 
policies  issued  by  the  Defendants*  company,  and  Lewis 
ceased  to  be  their  agent.  The  present  action  was  defended 
on  the  account  of  the  London  and  General  Plate  Glass  In- 
surance Company.  On  the  morning  after  the  fire  the  Plain- 
tiff, not  being  aware  of  the  transfer  of  the  business,  gave 
notice  of  the  damage  to  Lewis  at  Tredegar,  who  wrote  to 
the  London  and  General  Plate  Glass  Company  upon  the 
subject. 

It  was  contended  for  the  Defendants  that  they  were  not 
liable,  on  the  grounds  that  the  damage  had  been  caused 
either  by  fire  or  breakage  during  removal,  and  that  the 
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1866.  Plaintiff  had  not  given  notice  of  claim  to  the  Defendants 

Marsdbn  according  to  the  terms  of  the  policy. 

CiTTAifD  The  jury,  by  direction  of  the  learned  Judge,  gave  a 

County  At-  verdict  for  the  Plaintiff,  leave  being  reserved  to  move  to 

80RANCS  '  ^ 

CoKFANT.  enter  a  nonsuit 
In  this  term, 
Powell  obtained  a  rule  nisi  accordingly. 

H»  Matthews  (Hnddleston  with  him)  showed  cause. — 
First.  The  damage  did  not  originate  from  fire  or  breakage 
during  removal.  The  operative  part  of  the  policy  is  more 
stringent  than  the  recital ;  and  in  construing  policies  tbe 
immediate  not  the  remote  cause  of  the  loss  is  regarded; 
lonides  v.  The  Universal  Marine  Insurance  Company  (a). 
There  a  marine  policy  of  insurance  cootaitied  a  warranty^ 
''  free  from  all  consequences  of  hostilities ; "  the  captain 
being  out  of  his  reckooing  on  account  of  a  light  on  a  bead- 
land  of  the  coast  of  one  of  the  Confederate  States  of 
North  America  (between  whom  and  the  rest  of  the  Federal 
Uoion  hostilities  then  existed)  having  beeo  extingaisbed 
by  them,  tlie  ship  wemt  on  shore  and  some  of  tfae  cai^o 
was  lost  It  was  held  that  the  insuners  were  liable;,  the 
proximate  cause  of  the  loss  being  a  peril  of  the  sea  and 
not  the  hostile  act  of  the  Confederales  in  extinguishing  the 
Ught  In  Everett  v.  The  London  Assurance  {b\  the  injury 
sastained  in  the  shattering  of  windows  and  window  frames^ 
&c.,  by  an  explosion  of  gunpowder  a  mile  distant  froin  the 
premises,  was  held  not  within  the  words  'Moss  or  daa»age 
occasioned  by  fire.'*  [He  also  cited  Livie  v.  Janson  (c), 
Redman  v.  Hudson  (df ).]  Green  v.  Elmslie  {e)  was  the  con- 
verse of  the  present  case.  It  is  not  necessary  U>  determine 
whether  in  order  to  bring  a  case  within  the  exception  in 
the  policy  the  flame  must  actually  come  in  contact  with 

(«)  14  C.  B  ,  N.  S.  259.  (rf)  14  M.  *  JT.  476. 

(6)  19  C.  B.,  JV.  S.  126.  («)  Peakt  278. 

(r)  12  Eatt  648,  653. 
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the  plate  glass ;  for  here  the  fire  was  not  the  direct  cause        1865. 
of  the  loss.    [He  referred  to  a  passage  in  a  chapter,  **  Of     Marbdem 
Insurance   against  Fire/'   in  Marshall  on  Insurance,  ed.      Citt  and 
1823,  p.  790,  omitted  in  subsequent  editions,  citing  Avstin    ^^^^Y^ce' 
V.  Drewe{a\  where  the  fire  which  caused  the  injury  to     Compawy. 
the  stock  and  utensils  in  a  sugar  house  was  from  mis- 
management of  a  stove  without  ignition.   WUleSy  J.  referred 
to  Barrett  v.  Jermy  (i).]     The  insurance  company  is  liable 
for  the  consequences  of  the  negligence  of  the  servants  of 
the  assured,  not  amounting  to  barratry;;  Dixon  v.  Sadler  (c). 
Nor  was  this  a  damage  by  breakage  "during  removal," 
which  means  a  removal  of  the  glass  from  one  set  of  pre- 
mises to  another.    The  fifth  condition,  which  provides  for 
an  alteration  "  in  or  about  or  in  anywise  relating  to  any 
property  assured,"  refers  to  a  different  matter. 

Secondly.  The  notice  was  sufiBcient.  Lewis  was  agent 
for  the  old  company  and  he  forwarded  the  notice  to  the 
new  company.  [£7r&,  C.  J.  The  new  company  took  up 
the  existing  contracts  as  agents  for  the  old  one.  Byles,  J. 
The  notice  is  sufficient  if  given  to  the  new  company.  J 

Powell  and  Francis  Turner  in  support  of  the  rule. — The 
present  case  differs  from  all  those  cited.  The  recital  in  the 
policy  is  to  be  imported  into  the  operative  part;  and  then 
the  words  **  originating  from  any  cause'*  extend  the  liabi- 
lity of  the  company  beyond  what  it  would  be  if  the  insur- 
ance were  from  loss  or  damage  "  from  any  cause."  This  is 
a  loss  or  damage  within  the  exception.  The  breaking  of  the 
windows  by  the  crowd  was  a  damage  originating  from 
fire,  because  the  fire  brought  it  into  existence.  Also  the 
breakage  of  the  windows  was  in  the  act  of  removing  the 
Plaintiff's  goods  to  avoid  the  fire,  and  therefore  was  a 
breakage  during  removal.  [  liyles^  J.  Does  it  matter  whe- 
ther the    removal  was   for   that   purpose   or   from  insol- 

(«)  Holt  N,  P.  C.  126 ;  6  Taunt.  436.  (6)  8  Ench.  535. 

(c)  5  M.  4-  W.  405. 
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^fi65.        vency  ?]     The  removal  intended  was  not  the  removal  of  the 
Marsden      glasSy  because  any  removal  of  glass  is  prohibited. 

City  and 
County  Ag- 
•urance  Eklb,  C.  J.     I  am  of  opinion  that  this  rule  should  be  dis- 

charged and  the  Plaintiff  keep  his  verdict.  This  was  an 
action  on  a  policy  on  plate  glass  insured  from  damage 
from  any  cause  whatsoever,  with  certain  exceptions,  and 
it  was  damaged.  The  principal  question  raised  by  the 
Defendants  is  whether  the  case  falls  within  the  exception 
in  the  policy  of  damage  originating  from  **  fire,  breakage 
during  removal,  alteration  or  repair  of  premises."  They 
contend  that  this  loss  originated  from  fire  or  breakage 
during  removal.  The  fire  originated  in  the  neighbouring 
house  and  reached  to  a  part  of  the  Plaintiff's  premises  thirty 
yards  from  his  plate  glass  windows ;  he  opened  the  door  of 
his  shop  and  took  down  the  door  shutters,  and  began  to 
remove  his  furniture  and  stock  in  trade,  and  afterwards  the 
persons  collected  in  front  of  his  house  pulled  down  the 
window  shutters,  and  broke  the  windowa  of  the  shop ;  and 
so  the  remote  cause  of  the  breakage  of  the  plate  glass  was 
the  fire,  but  the  proximate  cause  was  the  violence  of  the 
persons  outside  the  premises,  while  the  fire  was  going  on 
thirty  yards  off.  I  think  the  rule,  that  the  proximate  and 
not  the  remote  cause  should  be  looked  to,  applies  here. 
The  fire  itself  did  not  do  damage  to  th^  glass,  but  brought 
the  crowd  together,  and  then  the  damage  was  done  by  the 
concurrence  of  the  lawless  desire  of  the  crowd  and  the 
lawful  desire  of  the  Plaintiff  to  save  his  property.  There 
were  intermediate  steps  between  the  fire  and  the  breakage ; 
it  was  not  a  damage  originating  from  fire,  but  from  an 
alarm  of  fire. 

Then  what  is  a  breakage  during  removal  ?  At  first,  I 
thought  the  removal  intended  by  the  exception  was  the 
removal  of  the  plate  glass  from  one  part  of  the  house  to 
another;  but  it  may  mean  the  removal  of  the  furniture  and 
stock  from  one  set  of  premises  to  another.     Still  this  is  not 
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tvithin  the  exception.  For  here,  owing  to  an  alarm  of  fire, 
part  of  the  property  was  being  temporarily  removed  from 
the  premises  for  safety,  and  the  breakage  occurred  in  the 
course  of  that  removal.  That  is  not  a  breakage  of  the  plate 
glass  during  a  removal  such  as  is  stipulated  for  by  the 
company  as  excepted  from  the  insurance. 

As  to  the  question  whether  notice  to  Lewi9  was  sufficient. 
In  the  case  of  loss  or  damage  notice  is  to  be  given  to  the 
ntanager  or  some  known  agent  of  the  company.  The 
plate  glass  insurance  business  was  transferred  with  all  its 
liabilities  to  the  new  company.  And  therefore  the  Defend- 
ants are  not  entitled  to  judgment  in  their  favour  on  the 
ground  that  there  was  no  notice  to  their  agent,  there  having 
been  notice  to  the  new  company. 


1865. 
Mabsobn 

V. 

City  and 
County  As- 
surance 
Company. 


WiLLBs,  J.  As  to  the  question  whether  this  was  a 
damage  or  loss  originating  from  fire,  it  is  clear  that  fire  was 
not  the  proximate  cause  of  it;  and  the  word  ''originating" 
does  not  prevent  the  operation  of  the  rule  in  jure  non 
remota  causa  sed  proxima  spectatur,  any  more  than  the 
word  "  consequences"  did  in  lonides  v.  The  Universal  Ma- 
rine Insurance  Company  (a). 

The  same  observation  applies  to  the  next  words  of  the 
exception,  '*  breakage  during  removal."  Suppose  they  mean 
during  the  time  of  the  removal,  and  the  word  removal  applies 
to  removal  of  the  business,  and  of  the  plant  and  furniture 
from  the  shop  and  premises,  which  is  the  construction 
most  favourable  to  the  Defendants,  it  is  said  that  any 
injury  or  damage  done  by  any  person  or  persons  would 
be  within  the  exception;  but  that  is  not  the  natural  or 
grammatical  construction  of  the  words.  They  mean  a  loss 
or  damage  during  the  time  of  removal  from  some  accident 
or  something  incident  to  removal ;  and  therefore  the  present 
case  is  not  within  the  exception. 


(a)  14  C.  B.,N.S.  259. 
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1866._ 
Marsdbm 

9. 

City  and 

COUIITT  A8- 
MDRAMCI 

Company. 


BrLB8|  J.  The  injury  did  Dot  originate  from  fire  ;  it  wa« 
only  the  distant  or  remote  cause,  although  a  cause  sine  qua 
non.  The  loss  would  not  have  happened  without  the  fire; 
nor  if  the  persons  present  and  doing  the  damage  had  not 
been  born*  The  efficient  and  proximate  cause  of  the  loss 
was  the  felonious  conduct  of  the  mob  and  their  sbopliiling : 
applying  the  ordinary  rule  in  jure  non  remota  causa  sed 
proxima  spectatur,  the  fire  was  not 

Then  did  the  loss  happen  "  during  removaK'  ?  I  think 
the  original  impression  of  the  Lord  Chief  Justice  was  correct 
that  the  removal  intended  is  the  removal  of  the  glass  from 
one  part  of  the  premises  to  another,  but  it  may  mean  from 
one  set  of  premises  to  another.  This  policy  is  adapted  to 
the  insurance  of  plate  glass :  it  is  headed  *'  plate  glass 
policy/'  and  fixed  glass  vertically  placed  is  the  subject  of 
insurance.  In  the  clause  '*  during  removal,  alteration  or 
repair  of  premises"  the  word  ''removal'*  cannot  be  read 
as  applying  to  '*  premises."  Therefore  the  loss  did  not 
happen  from  breakage  during  removal  within  the  excep- 
tion. 


Keating,  J.  The  glass  was  broken  by  the  act  of  a  mob 
attracted  by  the  fire,  which  was  the  mere  accidental  cause 
of  their  assembling;  and  the  breakage  did  not  occur  from 
the  fire.  Therefore  the  present  case  is  not  within  the 
exception,  which  contemplates  the  proximate  and  not  the 
remote  cause  of  the  mischief. 

Then  as  to  the  meaning  of  the  words  "during  removal," 
I  ihiuk  the  view  of  my  Brother  Willes  gives  their  natural 
construction.  What  causes  of  damage  would  the  parties  be 
likely  to  except  from  an  insurance  of  plate  glass  ?  They 
would  naturally  except  such  occurrences  as  were  not  un- 
likely to  take  place  but  would  increase  the  risk  of  insurance, 
as  the  repair  of  the  premises,  removal  from  one  set  of  pre- 
mises to  another,  and  the  removing  furniture  and  fixtures. 
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And  those,  I  think,  were  the  risks  which  this  policy  intended  1856. 

to  except  M AftiDBN 

As  to  the  point  of  notice  I  agree  with  the  Lord  Chief  city*amd 

Justice.  County  As- 

-,,,.,                 ,  •ORAHCE 

Rule  discharged.  Company. 


TrICKETT  v.  Green.  November  24, 

^In  an  action  for  work  done  and  materials  provided,  goods  sold  and  money  CommomLaw 
paid,  a  Judge,  at  the  instance  of  the  Plaintiff,  made  a  compulsory  order  Procedure  Act, 
of  reference  under  *'  The  Common  Law  Procedure  Act,  1854,"  sect  S.  1854,  17  ^  18 
When  before  the  master  the  Plaintiff,  on  cross- examinatioii,  charged   yicL  e,  125, 
the  Defendant  with  having  misled  and  deceived  him  in  respect  of  a  <•  4. 
dause  of  the  contract  ent«ed  into  between  theaa.     On  aiotioB  by  die  CompuUorp  re- 
Defendant  for  a  rule  under  sect.  4,  to  show  cause  why  the  issue  between  ference  to 
the  parties  should  not  be  tried,  and  on  affidavits  stating  that  the  De-  matter  rf  a 
fendant  would  be  seriously  prejudiced  if  the  question  of  fact  were  not  matter  rfae- 
tried  by  a  jury,  and  that  a  question  of  law  would  arise- which  ought  to  comi/. 
bt  reserved  for  the  Court,  the  Court  refused  the  rule,  on  the  gfound  Charge  of 
that  the  question  was  one  within  the  province  of  the  master  to  decide,    fraud. 

Application  for 

HIS  was  an  action  by  a  sub-contractor  against  a  con-  «««««<o*« 
tractor  employed  to  construct  a  railway  in  Ireland^ 


T 


for  work  doae  and  materials  provided  under  a  deed  of 
18()4.  The  clause  of  the  deed  on  which  the  question  arose 
was  as  follows  (the  Plaintiff  beii\g  therein  termed  'Hhe 
contractor  "). 

13th  clause.  ^'  Green  and  King'*  (the  Defendant  and  his 
partner)  '*  shall  have  power  at  any  time  during  the  execution 
of  tlie  works  hereby  agreed  to  be  executed,  in  the  event  of 
the  same  not  being  carried  on  to  the  satisfaction  of  the  en- 
gineer of  the  company,  to  terminate  this  contract  on  leaving 
at  his  office  a  notice  in  writing  to  that  effect,  and  thereupon 
the  said  contract  shall  determine,  and  the  said  Green  and 
King  shall  and  may  thereafler  enter  upon  the  land  and  the 
works,  the  subject  of  this  contract,  without  the  hindrance 
of  the  contractor,  and  shall  and  may  take  and  hold  the  plant 
and  materials  of  the  contractor  then  on  the  ground,  and  the 
contractor  shall  not  be  entitled,  on  such  determination  of 
this  contract,  to  recover  from  Green  and  King  in  respect  of 
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^865.  these  articles,  or  the  works  which  may  be  executed  there- 
Trickbtt  under,  or  of  the  said  plant  or  materials,  any  sum  whatsoever, 
Grebn.  it  being  the  intention  of  the  parties  hereto  that,  in  the  event 
of  the  determination  of  this  contract  as  hereby  provided, 
the  contractor  shall  thereupon  forfeit  to  Green  and  King 
the  said  plant  and  materials,  and  all  claims  and  demauds 
which  he  may  under  this  contract  have  against  them." 

The  Defendant,  acting  under  this  clause,  determined  the 
Plaintiff's  contract  in  May,  1864. 

In  March,  1865,  the  Plaintiff  issued  a  writ  of  summons 
against  the  Defendant,  specially  indorsed  for  "  1 ,306/.  6s.  dc2., 
for  work  done  and  materials  provided,  goods  sold  and 
money  paid  by  the  Plaintiff  for  the  Defendant  relative  to 
the  Letttrkenny  Railway^  There  were  no  pleadings  in 
the  action,  and  on  the  20th  of  April,  at  the  instance  of  the 
Plaintiff,  an  application  was  made  to  Keating,  J.,  under 
the  Common  Law  Procedure  Act,  1854,  sect.  3,  to  refer  the 
cause  to  one  of  the  masters  of  the  Court.  This  was  op- 
posed by  the  Defendant,  but  the  Plaintiff  stating  that  there 
was  no  question  of  law  in  the  case,  and  that  it  was  a  mere 
question  of  account,  the  order  of  reference  was  granted, 
and  power  was  given  to  the  master  to  state  a  case  for  the 
opinion  of  the  Court  on  the  construction  of  the  contract. 

King,  the  other  contractor,  was  living  out  of  the  juris- 
diction. 

After  some  meetings  had  been  held  before  the  master, 
the  proceedings  under  the  reference  were  postponed  from 
time  to  time  to  allow  of  the  examination  under  a  com- 
mission of  certain  witnesses  in  Ireland,  but  eventually  it 
was  arranged  that  the  witnesses  should  be  examined  before 
the  master.  The  reference  was  further  proceeded  with  on 
the  16th  November f  and  on  that  occasion  the  Plaintiff 
stated  in  cross-examination  that  when  the  contract  was 
first  submitted  to  him  he  declined  to  sign  it,  on  the  ground 
that  the  13th  clause  was  of  too  stringent  a  character,  and 
that  he  signed  it  only  on  being  assured  by  the  Defendant's 
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agent  that  a  similar  clause  existed  in  the  principal  contract        lt^65. 
with  the  company,  and  that  the  Defendant  did  not  intend      Trickbtt 
to  make  use  of  the  clause  unless  it  was  made  use  of  by  the       grecn. 
company  against  him. 

The  Defendant  stated  in  his  affidavit  that  he  should 
prove  that  no  fraud  was  used  to  induce  the  Plaintiff  to 
sign,  that  he  was  advised  that  he  would  be  seriously  pre- 
judiced in  his  defence  if  that  question  were  not  tried  by  a 
jury,  and  that  he  was  advised  and  believed  that  a  question 
of  law  would  arise  which  ought  to  be  reserved  for  the 
Court. 

Macnamara  {Cuibill  with  him)  moved  for  a  rule  calling 
on  the  Plaintiff  to  show  cause  why  an  issue  should  not  be 
tried  between  the  parties.— Sect.  4  of  the  Common  Law 
Procedure  Act,  1854,  17  &  18  Vkt.  c.  125,  enacts,  "If  it 
shall  appear  to  the  Court  or  a  Judge  that  the  allowance  or 
disallowance  of  any  particular  item  or  items  in  such  account 
depends  upon  a  question  of  law  fit  to  be  decided  by  the 
Court,  or  upon  a  question  of  fact  fit  to  be  decided  by  a 
jury,  or  by  a  Judge  upon  the  consent  of  both  parties  as 
hereinbefore  provided,  it  shall  be  lawful  for  such  Court  or 
Judge  to  direct  a  case  to  be  stated,  or  an  issue  or  issues  to 
be  tried  ;  and  the  decision  of  the  Court  upon  such  case,  and 
the  finding  of  the  jury  or  Judge  upon  such  issue  or  issues, 
shall  be  taken  and  acted  upon  by  the  arbitrator  as  conclu- 
sive." This  case  is  within  the  section.  A  charge  of  fraud 
having  been  made  by  the  Plaintiff  against  the  Defendant,  it 
is  necessary  that  the  Defendant  should  have  the  opportunity 
of  clearing  his  character  before  a  jury.  Where  a  question 
of  this  kind  is  raised  by  the  party  who  caused  the  refer- 
ence, the  master  ought  not  to  decide  it;  the  proceedings 
befoie  him  being  necessarily  private,  the  result  only  being 
made  public,  and  no  appeal  allowed.  Nor  was  such  a  ques- 
tion ever  intended  by  the  legislature  to  be  compulsorily 
referred ;  Wallis  v.  Hirsch  (a).  This  is  the  first  time  that  an 

(o)  1  C.  B,  N.5.  316. 
VOL.  I.— 'C.  p.  F 
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^S65.  application  of  the  kind  has  been  made  to  the  Court  [  fViUeHf 
Teickett  J.  Because  it  is  usual  to  go  to  the  Judge  who  made  the 
Gbe£n.  order.]  The  4th  section^  however,  uses  the  words  "  a 
Judge  "  and  not  "  the  Judge  who  made  the  order."  In9uU 
V.  Moojen  (a)  is  distinguishable  on  the  ground  that  the 
master  refused  to  go  into  the  question  of  fact,  nor  was  the 
decision  upon  this  section.  It  is  conceded  that  where 
there  is  a  question  of  fraud  incidental  and  subsidiary  to  the 
account,  the  master  may  properly  proceed  with  the  refer- 
ence; but  here  the  question  of  account  or  no  account 
depends  entirely  on  whether  there  was  fraud  or  not.  That 
is  a  question  essentially  "fit  to  be  decided  by  a  jury." 
The  Plaintiff's  charge  has  made  this  a  question  of  Hability 
and  not  of  account.  [W'tVfe^,  J.  referred  to  Browne  v. 
Emerson  (6).]  In  that  case  no  question  of  fraud  was  raised. 
[The  British  Empire  Shipping  Co.  Limited  y.  Somes  (c) 
and  Chapman  v.  Van  Toll  (jd)  were  also  cited.] 

Erlb,  C.  J.  I  am  of  opinion  that  there  ought  to  be  no 
rule.  The  case  is,  that  a  Judge  at  Chambers  made  a  com- 
pulsory order  of  reference  on  a  matter  represented  to  him 
to  be  one  of  account.  The  action  was  brought  against  a 
contractor  by  a  sub-contractor  for  work  done  and  materials 
provided,  &c.,  and  the  contract  between  the  parties  was 
under  seal.  When  before  the  master,  the  Defendant  set  up 
a  stipulation,  contained  in  the  contract,  that,  in  the  event  of 
the  work  not  being  carried  on  to  the  satisfaction  of  the 
engineer  of  the  company,  the  Defendant  was  to  take  and 
hold  the  plant  belonging  to  the  Plaintiff,  and  the  Plaintiff 
was  not  to  recover  from  him  any  sum  whatever.  But  the 
Plaintiff  in  cross-examination  said  that  at  the  time  he 
signed  the  contract  he  was  told  that  it  was  not  the  intention 
of  the  Defendant  to  put  in  force  the  clause  in  question, 

(a)  3  C.  B.,  N.  S,  359.  (c)  3  K.  *  /.  433. 

(6)  17  C.  B.  361.  («/)  8  JS.  4^  B.  396. 
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unless  the  company  should  put  in  force  a  clause  to  the  like 
effect  in  their  contract  with  the  Defendant.  Now  I  think 
that  this  was  a  matter  which  might  fairly  be  left  to  the 
master.  As  it  stands,  it  appears  that  at  the  time  the  con- 
tract was  signed  there  was  an  oral  promise  at  variance 
with  the  written  agreement.  I  do  not  know  whether  what 
then  occurred  comes  within  the  definition  of  fraud.  There 
was  a  promise  on  one  side,  and  if  the  promise  on  the  other 
side  be  equally  binding  then  it  is  a  mere  matter  of  contract. 
Be  that  as  it  may,  I  am  of  opinion  that  the  question  was 
one  quite  within  the  province  of  the  master. 


1865. 


Tbicebtt 

V. 

Green. 


WiLLEs,  Byles  and  Keating,  Js.,  concurred. 

Rule  refused. 


Goodyear  and  Another  v.  The  Mayor,  Alder- 
men AND  Burgesses  of  the  Borough  of 
Weymouth  and  Melcombe  Regis. 


i- 


Wedneidajft 
November  15. 


The  Defendants,  the  corporation  of  a  borough,  resolved  to  build   a  new  Building  Con* 
market-house,  and  the  Plaintiffs'  tender  for  the  works  having  been  tract, 
accepted,  they  signed  the  drawings,  specification  and  conditions  which  Extras, 
bad  been  prepared  and  signed  by  the  Defendants'  architect.  By  articles  Additional 
of  agreement  the  Plaintiffs  agreed  that  they  would,  to  the  satisfaction  of  work, 
the  Defendants' architect,  execute  the  works  described  in  the  specification  Arehiteet't  e«r- 
according  to  the  drawings,  designs  and  specification,  &c.,  and  would  t\ficat9, 
perform  all  the  conditions  appended  to  the  specification :    provided   Corporation, 
that  no  deviation  should  be  made  from  the  drawings  and  specification, 
either  in  the  way  of  extras  or  omissions,  without  a  written  authority 
from  the  architect,  the  value  of  such  alterations  to  be  ascertained  by 
measurement  by  the  architect,  and  priced  at  the  contract  prices;  that 
no  claim  for  charges  for  any  extra  or  additional  work  should  be  made 
by  the  Plaintiffs  without  production  of  the  order  of  the  architect,  signed 
by  him  at  the  time  when  the  instructions  for  such  work  were  given. 
And  the  Defendants   agreed  to  pay  to  the  Plaintiffs  3,424/.,  subject 
to   deductions  and  additions  for  extras  or  omissions,  on  application 
from  the  Plaintiffs,  accompanied  by  the  certificate  of  the  architect  that 
the  sum  applied  for  was  proper:  the  opinion  of  the  architect  with  re- 
spect to  the  value  of  such  works  to  be  final  and  binding  on  the  Plain- 
tiffs.    The   19th  condition  was,  that  if  any  dispute  arose  between  the 
contractor  and  the  town  council  as  to  the  meaning  of  the  specification 
or  conditions  of  the  contract,  or  the  works,  the  decision  of  the  archi- 
tect as  to  the  nature,  quality  and  quantity  of  the  works  should  be  final, 
and    should  be  binding  on  both  sides,  as  regarded  the  value  of  any 
extra  or  additions,  as  to  which  he  should  be  regulated  by  the  contract 
prices.     The  total  amount  claimed  by  the  PlaintifliB  *'  in  respect  of  the 
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1865. 


OoODY£AR 

V. 

M  WOR.  &C.  OF 

Weymouth. 


worka  contracted  for  and  connected  therewith"  was  made  up  of  three 
subjects:  firFt,  a  sum  in  re^ipect  of  the  contract  amount;  second,  a  sum 
for  extras  under  the  contract}  third,  a  sum  for  ^orka  independent  of 
the  contract.  After  the  completion  of  the  works,  the  architect  certified 
that  the  Plaintiffs  were  entitled  to  a  certain  sum  for  extras,  but  his 
certificate  did  not  show  the  itema.  Some  of  the  extras  were  alteratioits 
according  to  drawings  either  signed  or  approved  by  the  architect,  others 
according  to  u  letter  signed  by  him,  others  were  verbally  ordered  by  biin. 
Of  the  works  independent  of  the  contract,  a  pump  and  draina  were 
constructed  in  pursuance  of  a  resolution  of  the  town  council;  and 
they  were  useful  and  necessary. 

1.  Held  :  As  to  extras:  (1.)  That  the  certificate  of  the  architect  waa  final, 
and  therefore  the  Defendants  could  not  raise  the  question  whether  any 
of  the  extras  allowed  without  his  order  in  writing,  as  required  by  the 
agreement,  had  been  duly  ordered  within  the  meaning  of  the  contract. 
(2.)  That  the  allowance  by  the  architect  aa  to  value  was  conclusive 
on  the  Plaintiff's. 

2.  As  to  worka  independent  of  the  contract:   That  they  were  connected 
„.      with  the  works  contracted  for,  and  therefore  the  certificate  of  the  archi- 

Jr    tect,  as  to  their  value,  was  binding  on  the  Plaintiffs. 

8.  Quaere,  whether  an  order  by  the  corporation  under  their  seal  would  be 
necessary  to  entitle  the  Plaintiffs  to  recover  in  respect  of  the  works 
independent  of  the  contract,  if  they  were  nut  within  the  certificate  of 
the  architect  7 


^FECIAL  case  stated  by  an  arbitrator  in  pursuance  of 
a  Judge's  order. 

The  action  was  brought  on  the  22nd  January,  1858, 
to  recover  2^632/.  7s.  Id.,  the  balance  alleged  by  the  Plain- 
tiffs, who  are  builders  in  partnership,  to  be  due  to  them 
from  the  Defendants,  who  are  the  corporation  of  the 
borough  of  Weymouth  and  Melcombe  Regis,  for  building 
for  the  Defendants  a  general  market  house  in  the  parish 
of  Melcombe  Regis,  within  that  borough. 

In  1854  the  Defendants  resolved  to  build  a  new  general 
market  hobse  in  the  parish  of  Melcombe  Regis,  within 
the  borough  of  Weymouth  and  Melcombe  Regis.  They 
appointed  Talbot  Bury  to  superintend  the  building  for 
them.  Talbot  Bury  prepared  the  drawings  and  designs 
for  the  market  house,  a  specification  of  the  works  to  be 
done  and  the  materials  to  be  provided  for  the  same,  and 
the  conditions  under  which  the  works  were  to  be  per- 
formed. On  the  10th  August,  1864,  the  Defendants 
advertised  for  tenders  for  erecting  the  market  house  ac- 
cording to  the  drawings,  designs,  specification  and  con- 
ditions.   The  Plaintiffs,  amongst  others,  tendered  for  the 
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works,  and  offered  to  perform  the  same  for  3,424/.,  which        1865. 
tender  was  accepted  by  the  Defendants.     Upon  the  tender     goodtbar 
being  accepted  the  Plaintiffs  signed  the  drawings  prepared  ^  ^^^^'  ^^  ^^ 
by    Talbot  Bury,  and  the   specification    and  conditions:    Weymouth. 
which  were  also  signed  by  Talbot  Bury  as  the  Defend- 
ants' architect. 

On  the  11th  September^  1854,  articles  of  agreement  were 
made  between  the  Plaintiffs  of  the  first  part,  -B.  W,  Cole 
and  J.  Cole  of  the  second  part,  and  the  Defendants  of  the 
third  part :  whereby,  after  reciting  the  advertisement,  the 
tender,  the  acceptance  of  it  by  the  Defendants,  and  thesigning 
by  the  Plaintiffs  and  Talbot  Bury  of  the  drawings,  specifica- 
tion and  conditions,  and  that  E,  W.  Cole  and  J.  (  ole  had 
agreed  to  join  in  those  presents  as  sureties  for  the  due  per- 
formance of  the  contract  by  the  Plaintiffs,  it  was  witnessed 
that  the  Plaintiffs  did  thereby  ratify  and  confirm  their 
tender,  and  did  jointly  and  severally  covenant  and  agree 
with  the  Defendants  that  they  would  in  good,  lasting, 
and  workmanlike  manner  and  by  or  before  the  time  or 
times  thereinafter  mentioned,  to  the  entire  satisfaction  of  the 
architect  for  the  time  being  of  the  Defendants,  execute  the 
several  artificers'  works  described  in  the  specification,  ac- 
cording to  the  true  intent  and  meaning  of  the  drawings, 
designs  and  specification,  and  according  to  the  instructions 
therein  respectively  contained  or  to  be  reasonably  inferred 
therefrom,  and  such  explanatory  instructions  and  drawings 
as  the  architect  for  the  time  being  should  from  time  to  time 
during  the  progress  of  the  works  give  and  furnish  to  the 
Plaintiffs,  and  would  in  all  things  abide  by  and  perform 
all  the  conditions  appended  to  the  specification.  That 
the  clerk  of  the  works  appointed  in  writing  by  the  archi- 
tect should  in  his  absence  have  full  power  to  judge  of  the 
qualities  of  the  materials,  of  the  manner  of  executing  the 
various  kinds  of  work  and  the  proper  mode  of  conducting 
them,  and  that  in  such  particulars  the  Plaintiffs  should 
follow   the   directions   of   such  clerk  :    Provided    always 
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1865.        that  no  deviation  should  be  made  From  the  drawings  and 
Goodyear    I  specification,  or  the  directions  therein  contained  or  to  be 
Mayor!' &C. or^^*^*^^*^^^y  inferred  therefrom,  either  in  the  way  of  extras 
Weymouth,    or  omissions,  without  a  written  authority  from  the  architect ; 
^  and  in  case  any  part  of  the  work  should  be  altered  without 
that  authority,  or  should  in  the  opinion  of  the  architect  be 
executed  in  a  slight  or  unsatisfactory  manner,  the  same 
should  be  immediately  taken  down  and  re-erected  at  the 
expense   of  the    Plaintiffs.     That  all   such   deviations   as 
might  be  required  to  be  made  by  the  written  directions  of 
the  architect  should  immediately  be  made,  and  such  altera- 
tions, whether  extras  or  omissions,  should  not  in  any  way 
vitiate  or  render  void  that  contract ;  but  the  value  of  such 
alterations  should  be  ascertained  by  fair  measurement  by 
the  architect  and  priced  out  at  prices  by  which  the  contract 
for  the  market  house  was  made  out,  for  which  purpose  the 
Plaintiffs  should  produce  to  and  on  the  execution  thereof 
leave  with  the  architect  the  priced   bill  of  quantities   by 
which  the  estimate  of  the  Plaintiffs  was  made,  and  such 
amount  so   ascertained  should   be   added  to  or  deducted 
from  the  amount  of  that  contract ;  but  no  claim  upon  the 
Defendants  for  charges  for  any  extra  or  additional  work 
^~   should  be  made  by  the  Plaintiffs  without  production  of  the 
4.    order  of  the  architect  for  such  extra  work,  signed  by  him 
at  the  time  when  the  instructions  for  such  work  were  given. 

And  it  was  further  witnessed,  that  the  Defendants 

did  thereby  promise  and  agree  with  the  Plaintiffs  that 
they  would  pay  unto  the  Plaintiffs  the  sum  of  3,424/., 
•V  subject  to  such  deductions  and  with  such  additions  for 
extras  or  omissions  or  otherwise  as  thereinbefore  men- 
tioned, in  manner  and  at  the  times  following,  that  was 
to  say,  that  from  time  to  time  during  the  progress  of 
the  works,  on  application  in  writing  from  the  Plaintiffs, 
they  should  within  one  week  after  such  application  re- 
ceive the  amount  of  three-fourths  in  value  of  the  work 
then  done,  estimated  at  the  prices  on  which  the  Plaintiffs' 
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contract  had  been  framed,  provided  such  application  were        1865. 
accompanied  by  the  certificate  of  the  architect  that  the  sum  rGooDYEAR  " 
applied  for  was  a  proper  sum  to  be  paid  to  the  Plaintiffs  •• 

under  the  terms  of  that  contract,  and  that  the  amount  of  Weymouth. 
the  value  of  the  work  done  exceeded  the  amount  applied 
for  by  one-fourth,  it  being  understood  that  the  opinion  of  ^  /^V 
the  architect  with  respect  to  the  value  of  such  works  should  '  *^ 
be  final  and  binding  on  the  Plaintiffs ;  and  further  that  half 
the  balance  which  appeared  to  remain  due  to  the  Plaintiffs 
on  the  completion  of  that  contract  should  be  paid  to  them 
within  two  months  of  the  date  of  the  architect's  certifi- 
cate of  the  due  completion  of  such  works,  and  the  remain- 
ing half  within  six  calendar  months  from  the  date  of  the 
certificate,  unless  the  architect  should  advise  the  Defendants 
to  keep  a  sum  of  money  in  hand  for  the  purpose  of  making 
good  any  defective  work  that  might  become  apparent  after 
that  date.  And  it  was  thereby  agreed  that  the  clerk  of 
the  works  should  furnish  the  Plaintiffs  with  copies  of  the 
original  drawings,  which  copies  he  or  they  should  have 
liberty  from  time  to  time  to  compare  with  the  originals 
remaining  in  the  custody  of  the  clerk  of  the  works  or 
such  other  person  or  persons  as  the  architect  should 
appoint. 

The  articles  of  agreement  and  the  drawings,  specification 
and  conditions  were  to  be  taken  as  part  of  the  case. 

The  conditions  were  headed:  **  General  conditions  of  con- 
tract to  be  appended  to  the  specification  for  building  the 
above-named  market  house  for  the  town  council  of  the 
borough." 

The  following  are  material :  "  1 .  The  several  works  de- 
scribed in  the  said  specification  or  referred  to  herein  shall 
be  executed  by  the  said  parties  according  to  the  true  intent 
and  meaning  of  the  different  drawings  and  designs  made 
for  that, purpose  and  herein  referred  to,  and  such  other  as 
may  be  hereafter  provided," 
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1865.  "  18.  The  contractor  shall  receive  no  orders  as  to  the 

Goodyear     progress  of  the  works  or  alteration  thereto  from  any  parties 

^-  ^         hut  the  architect  or  the  clerk  of  the  works  actincr  on  his 

M  A  YOR,  &C.  OF  ^ 

)¥eymouth.  behalf,  but  should  he  execute  any  work  except  by  the 
.  architect's  written  order  and  authority  then  the  architect 
will  not  certify  for  the  payment  thereof,  and  if  any  alter- 
ations are  made  without  the  order  or  approval  of  the 
architect  then  such  work  shall  be  taken  down  and  redone 
to  his  satisfaction  at  the  cost  and  expense  of  the  con- 
tractor." 

*'  19.  Should  any  dispute  or  difference  of  opinion  arise 
between  the  contractor  and  the  town  council  as  to  the 
intent  and  meaning  of  any  part  of  the  specification  of  the 
works  or  conditions  of  the  contract,  or  the  worki^  expressed 
or  not  expressed  in  any  of  the  drawings,  then  the  architect 
shall  define  his  intentions  respecting  any  or  all  of  the 
!  works,  and  his  decision  as  to  the  nature,  quality  and 
^  quantity  of  the  works  executed  or  to  be  executed,  or  what 
amount  was  included  in  the  contract,  shall  be  final.  The 
decision  of  the  architect  shall  be  binding  on  both  sides  as 
1  regards  the  value  of  any  extra  or  additions,  which,  as 
aforesaid,  he  shall  regulate  by  the  schedule  of  prices  from 
which  the  contract  has  been  made." 

The  23rd  condition,  after  providing  for  the  time  within 
which  the  works  included  in  the  contract  should  be  finished 
and  completed,  and  the  market  house  fit  for  use,  under  a 
penalty  for  every  week  exceeding  that  time,  proceeded : 
"which  condition  shall  not  be  made  void  by  the  intro- 
duction of  any  extra  work,  but  in  such  case  the  time 
shall  be  extended  one  week  for  every  £100  woiih  of  extra 
work  done." 

"26.  Payment  shall  be  made  after  an  application  in 
writing  to  the  town  council  to  the  amount  of  three-fourths 
of  the  value  of  the  work  done  and  on  the  ground^  and  such 
application  shall  be  accompanied  by  the  certificate  of  the 
architect,  whose  opinion  of  the  value  of  such  work  shall 
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be  final  and  binding  on  the  contractor.   Half  of  the  balance        1865. 
remaining  on  the  completion  of  the  contract,  or  any  arrange-     Goodtbab 
ment  of  the  extra  or  omitted  work  therein,  shall  be  paid  ^^yor^  &e.  or 
within  three  months,  and  the  whole  of  the  balance  within    Weymouth. 
six  months  from  the  completion  of  the  edifice,  unless  the 
architect  shall  see  fit  to  keep  a  sum  of  money  in  hand  for 
the  purpose  of  making  good  any  defective,  work  which  is 
then  apparent." 

After  the  execution  of  ,the  articles  of  agreement  the 
Plaintiffs  commenced  the  works,  and  delivered  them  up 
to  the  Defendants  as  completed  in  December ,  1855.  On 
the  31st  July,  1856,  Talbot  Bury  certified  to  the  De- 
fendants that  the  Plaintiffs  had  completed  the  works 
contracted  for. 

The  total  amount  claimed  by  the  Plaintiffs  to  have 
become  due  to  them  from  the  Defendants  in  respect  of 
the  works  contracted  for  and  connected  therewith  was 
6,283/.  lOs.  2d.,  which  amount  was  made  up  of  three 
separate  subjects  of  claim,  that  is  to  say — First.  A  sum 
claimed  to  be  due  in  respect  of  the  contract  amount  ^ 
Second.  A  sum  for  extras  under  the  contract.  Third.  A 
sura  for  works  independent  of  the  contract.  The  Defend- 
ants had  paid  to  the  PlaintiflTs  3,651/.  2$.  Id.  And  the 
action  was  brought  to  recover  the  balance. 

The  declaration  contained  a  special  count  founded  on  the 
contract,  alleging,  as  breaches,  non-payment  by  the  Defend- 
ants of  part  of  the  contract  sum  of  3,424/.  and  also  nori-  ,  ^ 
payment  of  a  further  sum  for  extras  or  additional  work. 
It  also  contained  common  counts  for  work,  labour  and 
materials,*  for  money  paid,  and  for  interest. 

The  Defendants   pleaded.     First.   To   601/.    \0$.    lOrf. 
part  of  the  money  claimed,  payment  into  Court.     To  the 
first  count,  so  far  as  it  claimed  for  extra  or   additional 
work  any  money  not  paid   into  Court,  that  no  order  of  V  '; 
the  Defendants*  architect  for  such  work  signed  by  him,  ^ 
at  the   times  when  the  instructions  for  such  work  were 
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1865.        given,  had  been  produced  before  suit.   Third.  To  the  same, 

Goodyear     ^^^^  ^^^  Plaintiffs  did  such  extra  work  or  additional  work 

Mayor  &c  oJ  ^'^'^^^^  ®"y  order  in  writing  from  the  Defendants'  archi- 

Weymouth,    tect  previously  made.     Fourth.  To  the  first  count,  except 

as  to  4,144/.  6$.  S^d.^no  work  done  beyond  that  amount 

Fifth.  Except  as  to  the  cnuses  of  action  upon  which  money 

had  been  paid  into  Court,  payment.     Sixth.  To  the  same, 

set-off  for  penalties  for  non-completion  of  works  within  the 

time  limited  by  the  contract.     Seventh.  Except  as  to  the 

first  count  and  so  much  of  the  money  claimed  in  the  residue 

of  the  declaration  as  was  paid  into  Court,  never  indebted. 

The  Plaintiffs  replied,  taking  out  the  money  paid  into 

Court  in  satisfaction  of  the  causes  of  action  in  respect  of 

which  it  had  been  paid  in,  and  taking  issue  on  the  other 

pleas. 

The  pleadings  were  to  be  taken  as  part  of  the  case. 
The  questions  of  law  upon  which  the  opinion  of  the 
Court  was  required  by  the  parties  arose  upon  the  Plaintiffs* 
I  claim  for  extras  and  works  independent  of  the  contract,  or 
alleged  by  the  Plaintiffs  to  be  independent  of  the  contract. 
These  were  as  follows  : — 
"  As  to  extras  claimed  by  the  Plaintiffs." 
The  first  item  was  extra  work  in  making  the  foundation 
walls  stronger  than  as  shown  in  the  original   drawings. 
A  plan  of  the  proposed  alteration  was  prepared  by  the 
clerk  of  the  works  and  approved  by  the  architect  and  sub* 
sequently  shown  to  the  Plaintiffs,  who,  before  executing 
the  works  on  the  revised  plan,  applied  to  the  architect  for 
his  written  order  for  the  same  with  the  plan   proposed. 
The  architect  thereupon  wrote  the  following  letter,  dated 
the  30th  March,  1855. 

"  Re  Weymouth  Market  House. 

"  Dear  Sir, — Will  you  be  so  good  as  to  follow  the  instruc- 
tions of  the  clerk  of  the  works  respecting  the  basement 
walls;  and  all  extras  and  work  beyond  that  contained  in 
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your  tender  and  expressed  in  the  drawings  and  specifica-        1865. 
tion  will  be  allowed  you  and  if  the  work  is  not  measureable     Goodtear 
after  all  is  complete  the  clerk  of  the  works  will  measure  it  mator,*&c.  of 
up  during  its  progress.  Weymouth. 

I  am,  &c., 
"Mr.  Charles  Goodyear.  T.  Ihot  Buryr 

The  work,  the  subject  of  this  item,  was  executed  in 
accordance  with  the  plan  and  drawings  and  under  the 
directions  of  and  instructions  of  the  clerk  of  the  works. 

After  the  completion  of  the  whole  of  the  works  Talbot 
Bury  certified  to  the  Defendants  that  the  Plaintiffs  were  ! 
entitled  to  a  sum  of  1,043/.  for  extras,  but  in  his  certificate 
he  did  not  show  the  items  of  such  extras.  Nor  did  he  ' 
inform  either  the  Plaintiffs  or  the  Defendants  of  the  details 
of  such  extras.  Upon  his  examination  as  a  witness  before 
the  arbitrator  he  deposed  that  in  making  up  his  certificate 
he  had  allowed  323/.  for  works  independent  of  the  contract, 
I  and  720/.  for  extra  works  under  the  contract;  and  that  in 
this  latter  sum  he  had  included  27/.  I65.  10(2.  for  the  above 
item  as  an  extra,  and  that  the  sum  of  720/.  was  in  part 
composed  of  his  allowance  for  this  item,  and  in  part  of  the 
other  items  after  mentioned  to  have  been  allowed  by  him 
as  extras.  And  that  the  sum  of  323/.  was  composed  of 
the  items  hereinafter  mentioned  to  have  been  allowed  by 
him  for  works  independent  of  the  contract. 

The  Defendants  contended  that  Talbot  Bury  had  no  right 
under  the  circumstances  to  make  this  allowance,  because 
that  item  was  not  duly  ordered  as  an  extra  according  to 
the  provisions  of  the  contract.  They  also  contended 
that  if  Talbot  Bury  was  authorized  to  make  the  allowance 
such  allowance  was  under  the  contract  final  and  conclusive 
upon  the  Plaintiffs,  and  precluded  them  from  demanding  or 
recovering  any  further  sum  from  the  Defendants. 

The  questions  for  the  opinion  of  the  Court  upon  this 
item  were :  First.  Whether  it  was  duly  ordered  as  an  extra  ' 
within  the  meaning  of  the  contract.     Secondly.  Whether 
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186&       the   allowance   by   Talbot  Bury  was   conclusive   on  the 

GooDTKAR      Plaintiffs. 

Mayor*  iVrc.  OF      '^^^  ^^^  ^^^^  *^*  ^"*  twenty  Other  items,  some  raiMng 

Wetmootb.    the  same  questions  as  the  first  item,  others  in  which  the 

/   alteration  from  the  drawings  and  specification  was  made 

according  to  a  drawing  signed  by  the  architect,  others  in 

which  the  alteration  was  verbally  ordered  by  the  architect, 

either  in  the  presence  of  the  mayor  or  at  the  suggestion  of 

one  of  the  aldermen,  and  others  in  which  the  alteration  was 

I    made  in  pursuance  only  of  a  verbal  order  of  the  architect, 

and  executed  under  the  supervision  of  the  clerk  of  the 

works.     Some  of  these  items  the  Defendants  contended 

were  not  extras,  but  included   in  the   original   contract. 

One  of  them  the  Plaintiffs  contended  was  not  an  extra, 

but  entirely  without  the  contract,  and  therefore  no  written 

order  was  necessary,  and  the  allowance  of  the  architect  for 

it  not  binding  on  them. 

"  As  to  the  works  independent  of  the  contract" 
The  first  disputed  item  was  for  a  cast-iron  pump  and  workg 
connected  therewith.  At  a  meeting  of  the  town  council  it 
.  was  resolved  that  a  pump  should  be  ordered  and  fixed,  and 
a  copy  of  the  minutes  of  this  meeting  and  of  the  resolution 
was  delivered  by  the  town  clerk  to  W,  H,  Waller^  clerk  of 
the  works.  The  Plaintiffs  were  directed  to  send  in  to  the 
town  council  a  list  of  prices  of  pumps.  The  Plaintiffs  ac- 
cordingly delivered  to  Waller  a  price  list  of  pumps  to  be 
handed  to  the  council.  The  Plaintiffs  afterwards  received 
verbal  instructions  from  Waller  to  provide  a  pump  which 
had  been  selected  by  or  on  behalf  of  the  council  from  the 
list  so  sent  in.  The  Plaintiff^s,  in  pursuance  of  this  order, 
procured  a  pump  and  put  it  up  as  directed  by  Waller, 
Talbot  Bury  and  Waller  saw  and  approved  of  what  was 
done.  The  mayor  also  saw  the  work  whilst  in  progress. 
The  Defendants  had  the  use  of  this  pump.  It  was  useful 
and  necessary  work  wholly  independent  of  the  contract. 
The  next  was  for  drains  under  the  floor  of  the  market. 
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The  original  plans  and  drawings  showed  no  drains.    The        1865. 
clerk  of  the  works  suggested  them  to  Talbot  Bury^  who     Goodtear 
ordered  the  Plaintiffs  to  make  them.     He  also  wrote  and  mavoiT&c.  o? 
sent  to  the  clerk  of  the  works  a  letter  directing  him  to    Wbtmouth. 
give  instructions  for  the  traps  to  the  drains;  this  letter 
was  shown  to  the  Plaintiffs.     The  traps  thereia  mentioned 
were  procured  by  the  Plaintiffs  and  formed  part  of  the 
drains.     The  drains  were  useful  and  necessary  and  ever 
since  formed  part  of  the  market 

The  next  was  for  renewing  the  paving  in  two  streets 
which  had  been  disturbed  by  the  execution  of  the  works. 
This  was  verbally  ordered  by  the  architect,  and  the  clerk  I 
of  the   works   superintended   and    directed    it.      It   was 
necessary. 

The  Defendants  contended  that  the  architect  had  no 
power  to  bind  them  in  making  this  allowance. 

The  case  then  set  out  two  otlier  items. 

The  question,  stated  after  each  of  the  items  under  this 
head,  was  whether  the  Defendants  were  liable  to  the 
Plaintiffs  for  it. 

On  the  17th  January^  1858,  the  Plaintiffs  caused  such 
of  the  plans,  drawings  and  sketches  as  are  mentioned  or 
referred  to  under  the  above  items  respectively  to  be  pro^ 
duced  and  shown  to  the  mayor  of  the  borough  in  the 
presence  of  the  town  clerk,  and  they  then  had  the  oppor- 
tunity of  inspecting  them. 

The  question  stated  at  the  end  of  the  case  for  the  opinion  [ 
of  the  Court  was  whether  there  was  a  compliance  by  the  ! 
Plaintiffs  with  the  provisions  of  the  contract  which  re-  .     ' 
quired  an  order  in  writing  by  the  architect  for  all  extra  or 
additional  work. 

When  the  opinion  of  the  Court  had  been  obtained  on  the 
above  question  the  matters  were  to  go  back  to  the  arbitra- 
tor to  apply  that  opinion. 

The  case  was  argued  Nov.  10  and  15,  and  judgment 
given  on  the  latter  day. 
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1865.  Mellishf  and  during  his  absence  Horace  Lloyd^  by  leave 

Goodyear"  ^^  ^^  Court,  for  the  PlaintiflTs. — First.  As  to  the  items 

^'  which  are  claimed  as   extras   under  the  contract.      The 

Mayor,  &C.OV         .  ,  -  .         ,  ,      •     •  .  j 

Wbtmoutb.    articles  of  agreement  require  that  no  deviations  be  made 

from  the  drawings  and  specification  without  a  written  au- 
thority from  the  architect.  But  it  is  not  necessary  that 
his  authority  should  be  expressed  in  words.  The  plan 
of  proposed  alteration  approved,  and  the  drawing  signed 
by  him  and  given  as  instructions  to  the  Plaintiffs,  and  his 
letter  desiring  them  to  follow  the  instructions  of  the 
clerk  of  the  works,  are  each  of  them  a  sufficient  authority 
in  writing.  In  respect  of  extras,  for  which  there  was 
only  a  verbal  order  by  the  architect,  the  decision  in 
Lamprell  v.  Tlie  Guardians  of  the  Billericay  Union  (a) 
prevents  the  Plaintififs  from  recovering  except  by  means  of 
the  certificate  of  the  architect  But  that  certificate  is  con- 
clusive as  between  the  Plaintiffs  and  the  Defendants:  if 
he  allowed  items  for  which  he  had  not  given  an  order  in 
writing,  it  was  an  excess  of  authority  for  which  the  De- 
fendants* remedy  is  by  action  against  him.  And  in  order 
to  raise  this  objection  the  Defendants  must  rely  on  parol 
evidence  given  by  the  architect  before  the  arbitrator.  The 
certificate  of  the  architect  is  conclusive  that  all  was  done 
necessary  to  justify  him  in  allowing  any  item  for  extras :  as 
to  all  questions  under  the  contract  he  is  constituted  arbitra- 
tor between  the  parties ;  Clarke,  Assignee,  &c.  v.  Watson{b). 
{Erie,  C.  J.  In  Scott  v.  The  Corporation  of  Liverpool 
Board  of  Works  (c),  in  which  I  sat  with  Stuart,  V.  C,  who 
requested  my  opinion  whether  the  Plaintiffs  would  have 
been  entitled  to  recover  at  law,  I  was  of  opinion  that  the 
parties  had  constituted  the  engineer  the  final  authority  in 
case  of  any  dispute.  That  case  went  to  appeal  and  was 
aflSrmed  (d)"}. 

Secondly.  As  to  works  independent  of  the  contract.    The 

(a)  3  Exch.  283.  (f)  1  Giff.  216. 

(A)  18  C.  B.,  N.  S.  278.  {d)  3  De  G.^  J.  334. 
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architect  has  no  right  to  judge  as  to  their  value.  And  the  1865. 
PlaintifFfl  are  entitled  to  recover,  though  no  order  was  given  Goootear 
for  them  by  the  corporation  under  its  seal.  A  ratification  MATORtiftcop 
of  a  parol  order  or  an  adoption  of  the  order  of  the  archi-  Weymouth. 
tect,  e.  g.,  by  a  resolution  of  the  corporation,  is  sufficient. 
The  pump  was  incidental  to  and  was  used  for  the  purposes 
of  the  market  house,  which  is  an  adoption  of  it,  stronger 
than  a  resolution  of  the  corporation :  Haigh  v.  The 
Guardians  of  North  Brierley  Union  (a) ;  and  the  principle 
of  that  case  is  not  limited  to  works  executed  or  goods 
supplied  for  purposes  which  are  absolutely  necessary. 
De  Grave  v.  The  Mayor ^  ^c,  of  Monmouth  (i),  Sanders 
v.  The  Guardians  of  the  St.  Neot's  Union  (c).  The  pre- 
sumption against  a  corporation  from  its  acts  is  the  same  as 
against  an  individual;  Doe  d.  Pennington  v.  Taniere{d), 
[They  also  cited  The  East  London  Waiertvorks  Company  v. 
Bailey  {e);  Stat.  6  &  6  Will.  4,  c.  76,  s.  69,  relating  to 
the  acts  which  the  council  of  a  municipal  borough  have 
power  to  do.  JByles,  J.  Sect.  92  authorizes  the  applica- 
tion of  the  surplus  of  the  borough  fund  for  the  public 
benefit  of  the -inhabitants  and  improvement  of  the  borough.] 
The  building  of  a  market  house  is  such  an  improvement. 
[Byles,  J.  The  power  given  by  that  section  is  exceedingly 
wide,  and  the  body  who  have  to  distribute  the  surplus  gave 
the  order  for  the  pump.]  The  same  reasoning  applies 
to  the  drains.  The  corporation  by  allowing  them  to  remain 
adopted  them  ;  Sanders  v.  The  Guardians  of  the  St.  Neot's 
Union  (c). 

Karslake  {Bush  Cooper  w\ih  him)  for  the  Defendants. — 
First.  As  to  some  of  the  extras  claimed  by  the  Plaintiffs, 
there  was  not  an  order  in  writing  by  the  architect  as  re-    ^ 

(If)  £.  B.  *  £.  873.  (rf)  12  Q.  B.  998. 

(6)  4  C.  ^  P.  1 1 1.  («)  4  Bing,  283. 

(r)  8  Q.  B.  810. 
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1866. 
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quired  by  the  agreement  and  the  18th  condition.     It  was 
Goodyear      ^'^^  competent   for   him    to   certify  that   the   corporation 
Mayor  &         should  pay  for  the  extras,  though  no  written  order  autho- 
Weymooth.    rizing  them,  signed    by  him,  was  produced    before   him. 
By  the   19th  condition  a  limited  power  is  given  to  the 
I  architect :  he  can  only  order  extras  of  a  particular  kind, 
I  and  they  are  not  to  be  paid  for  without  the  production  of 
\  an  order  in  writing  by  him  to  the  parties  who  are  to  pay. 
'  At  all  events  by  the  19th  condition  his  decision  is  final 
as  to  the  value  of  the  extras.     {Erle^  C.  J.     It  would  be 
of  no  advantage  to  go  into  the  items,  because  we  are 
not   persuaded    by    your   argument  on   this    preliminary 
I  .      point.     By  this  agreement  the  architect  is  constituted  the 
y     '  y  ^  tribunal  to  decide  whether  there  was  a  written  order  for 
1        the  extra  work,  and  what  was  the  value  of  it:  his  certifi- 
cate assumes  that  there  was  a  written  order,  and  against  it 
there  is  no  appeal.] 

Secondly.  As  to  the  claim  for  works  independent  of  the 
contract.  The  architect  has  in  his  certificate  allowed  for 
them,  and  his  allowance  is  conclusive  on  the  Plaintiflfs  and 
precludes  them  from  obtaining  any  further  sum.  The 
specification  speaks  of  additional  works.  \W\JHes^  J.  If 
additional  they  must  be  independent  of  the  contract.]  [He 
was  then  stopped.] 

Horace  Lloyd  in  reply.— The  test  whether  any  works 
are  independent  of  the  contract  is,  whether  the  builders 
were  bound  to  execute  them  though  ordered  by  the  archi« 
tect  in  the  most  formal  manner.  The  architect  could  not 
order  them  to  erect  a  pump.  Extras  were  left  under  the 
control  of  the  architect;  but  with  respect  to  works  in- 
dependent of  the  contract  the  corporation  intervened,  and 
gave  orders  for  the  execution  of  them :  they  are  recover- 
able only  under  the  count  for  work,  labour  and  materials. 
The  Plaintiffs  by  applying.to  the  architect  for  his  certificate 


&c. 
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as  to  extras  are  not  bound  by  his  decision  as  to  these        1865. 

additional  works.  Goodyear 

V, 

Mayor,  ficc.  of 
Eblb,  C.  J.    The  claim  of  the  Plaintiffs  is  for  a  sum  of    Weymouth, 

money  consisting  of  many  items^  which  may  be  distributed 
under  two  heads :  first,  extras  under  the  contract ;  secondly, 
additional  works  independent  of  the  contract.  The  con- 
tract contains  a  clause  that  no  claim  upon  the  Defendants 
for  any  extra  or  additional  work  should  be  made  by  the 
Plaintifis  without  production  of  an  order  of  the  architect 
for  such  extra  work,  signed  by  him  at  the  time  when  the 
instructions  for  such  extra  or  additional  work  were  given. 
In  the  dispute  as  to  the  extras,  the  Defendants  sought 
to  take  advantage  of  this  clause  and  contended  that  they 
were  not  liable  because  no  such  order  had  been  given.  The 
Plaintiffs  sought  to  take  advantage  of  it  so  far  as  the  claim 
for  extras,  as  to  which  they  say  that  the  architect  is  su- 
preme; at  the  same  time  they  daim  to  be  unfettered  by  him 
in  respect  of  work  which  is  neither  extra  nor  additional,  but 
independent  of  the  contract,  and  for  which  they  seek  to 
recover  wholly  apart  from  the  contract  I  am  of  opinion 
that  each  party  fiails  in  this  part  of  his  contentioiu. 

By  the  articles  of  agreement  the  corporation  and  the 
builders  constituted  the  architect  the  arbitrator  to  decide 
on  the  questions  arising  between  them  as  to  the  construe-  / 
tion  of  the  contract,  and  especially  as  to  the  value  to  be 
paid  for  extras  or  additions :  he  was  to  be  supreme :  neither  ' 
'^can  the^builders  get  payment  nor  are  the  corporation      n 
bound  topay  until  the  certificate  of  the  architj^t^hjts^efii         * 
given  that  the  sum  applied  for  by  the  builders  is  a  j)roper' 
sum  to  be  paid.    [His  Lordship  read  condition  19.]    The 
architect  having  to  decide  what  sums  are  to  be  paid,  from 
time  to  time  and  what  money  is  due  to  the  builders,  he  ' 
can  establish  conclusively  what  is  due  for  extras,  and  the 
Defendants  cannot  inquire  whether  he  has  allowed  properly     • 
or  improperly  in  respect  of  extras  any  more  than  they 
VOL.  I. — c.  p.  G 
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1866.  Ss^can  inquire  into  bis  decision  as  to  the  quality  of  the  ma- 
GoopYEAa     terials  used  or  other  matters.     If  indeed  he  acted  fraudu- 1^ 
Mayor' &c  of  ^^^^Y  ^^^  certificate  would  be  void  (a)  :  but  if  he  used  his  \ 
Weymouth,  judgment  his  decision  is  final.     It  is  therefore  irrelevant  to 
say  anything  more  on  the  particular  items. 

The  Plaintifis  contend  that  they  may  avail  themselves  of 
the  certificate  of  the  architect  as  to  extras,  and  claim  a 
larger  sum  than  he  has  allowed  for  additions,  as  they  call 
them,  independent  of  the  contract  They  divide  their  whole 
claim  into  three  subjects :  first,  the  contract  amount ;  se- 
cond, a  sum  for  extras  under  the  contract ;  and  third,  a 
sum  for  works  independent  of  the  contract.  I  am  of  opinion 
that  they  fail  to  establish  the  third  subject  of  their  claim, 
which  is  in  reality  an  addition  to  the  contract.  The  finding 
of  the  arbitrator  shows  that  all  the  items  in  dispute  come 
within  that  head.  He  finds  that  ''the  total  amount  claimed 
by  the  Plaintiffs  to  have  become  due  to  them  fi*om  the  De- 
fendants in  respect  of  the  works  contrtLCtedfor  and  connected 
therewith  was  6,283/.  lOs.  2d"  When  the  architect  was 
appointed  supreme  judge  as  to  extras  and  additions,  this 
undefined  class  of  claims,  said  to  be  additions,  would  be 
aptly  described  by  the  words, ''  works  contracted  for  and 
^  connected  therewith."  The  contract  is  for  building  a  market 
house,  and  the  first  item  said  to  be  independent  of  the  con- 
tract is  an  addition,  viz.,  a  pump,  which  is  clearly  connected 
with  the  works  contracted  for.  So  also  are  the  drains,  which 
are  an  extra  or  addition.  As  to  these  and  the  other  items 
in  this  class,  the  certificate  of  the  architect  is  in  the  nature 
of  an  award  binding  on  the  parties. 

WiLLBs,  J.  It  would  be  irrelevant  to  give  a  categorical 
answer  to  all  the  questions  raised  in  the  case :  there  is  one, 
and  that  a  complete  answer  to  all,  viz.  that  so  much  is  to  be 
allowed  in  respect  of  the  items  in  dispute  as  make  up  the 

(a)  See  Batierhury  ▼.  Vyte,  2  H.  4-  C.  42. 
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I  sam  total  of  the  architect's  certificate,  and  the  correctness  of       1865. 

I  this  answer  depends  on  whether  the  architect  was  made  the     qoodtear 
judge  between  the  parties.    Clearly  he  was.    Mr.  Karslake  ^^^^^^^  ^^^  ^r 
plausibly  insisted  Uiat  the  architect  was  not  at  liberty  to    Wktmouth, 

^  set  aside  the  term  of  the  contract  which  required  that 
there  should  be  a  written  order  of  the  architect  for  extra 
or  additional  work.  And  it  is  true  that  the  architect,  if  he 
does  his  duty,  has  no  such  power;  but  according  to  the 
contract,  if  he  has  allowed  for  extra  or  additional  work  , 
without  the  production  of  such  an  order,  though  he  has  i  «^ 
decided  erroneously,  that  is  a  matter  for  which  the  corpora- 
tion have  to  blame  themselves  for  selecting  him.  The  con- 
tention of  the  Defendants  contains  a  fallacy ;  and  is  an- 
swered by  putting  a  question  on  the  other  side.  Suppose, 
in  dealing  with  the  extras,  the  architect  disdHowed  an  item 
for  which  the  contractors  had  received  a  written  order, 
would  that  be  binding  on  the  parties?  Certainly  it 
would,  for  they  put  him  in  the  position  of  an  arbitrator 
having  power  to  dballow  it.  This  shows  that  there  is 
equal  justice  to  both  sides  in  proceeding  on  the  terms  of 
the  contract,  and  seemg  whether  the  parties  have  agreed 
to  make  an  end  of  the  dispute  by  the  decision  of  the     ^.  ,  i  v 

^  architect  both  as  to  whether  there  was  a  proper  order  and      >-^' 
as  to  the  value  of  the  work. 

As  to  the  other  point,  whether  additional  works  were 
ordered  in  the  sense  of  being  apart  from  the  contract,  and 
not  connected  with  it,  it  is  unnecessary  to  give  an  answer ; 
because  it  appears,  that,  although  the  Plaintifis  make  sepa- 
rate demands  in  respect  of  the  contract  amount,  extras 
under  the  contract,  and  works  independent  of  the  contract, 
they  all  fall  within  one  category,  described  by  the  arbitrator 
as  ''works  contracted  for  and  connected  therewith,"  It 
appears  from  the  statement  of  the  architect  before  the  ar- 
bitrator that  the  items  were  so  dealt  with  by  him,  and  that 
in  his  certificate  he  allowed  for  extra  works  under  the 

o2 
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1866.       contract  and  for  works  independent  of  the  contract;  it  u 

GooDTKAK     satisbctory  to  know  this,  thoogfa  it  affords  no  argument. 

Mayor  &c  of      '^^  result  is  that  the  certificate  of  the  architect  gives  an 

WetmouthJ    answer  both  as  to  the  claim  for  extras  under  the  contract 

and  the  claim  m  respect  of  works  said  to  be  independ^t  of 

the  contract  for  which  the  Plaintiffs  claim  payment  without 

passing  through  the  ordeal  of  an  adjudication  by  him. 

Byles,  J.  As  soon  as  we  hold  that  the  architect  had 
jurisdiction  to  decide  on  the  three  classes  of  claims,  the 
other  subordinate  questions  are  immaterial,  for  his  certifi- 
cate disposes  of  them,  and  he  may  have  decided  on  the 
point  whether  the  additions  were  within  the  contract*  It 
therefore  becomes  unnecessary  to  dedde  whether  there  was 
an  order  by  the  architect  for  extras  or  additional  works 
binding  on  the  corporation. 

I  should  be  sorry  to  give  countenance  to  the  notion  that 
the  seal  of  the  corporation  was  necessary  to  make  the 
order  for  the  pump  and  drains  bindmg;  but  if  it  were,  it 
would  be  necessary  for  every  otlier  requisite. 

Keating,  J.  concurred. 

Case  remitted  to  the  arbitrator  (a), 
(a)  This  case  is  reported  by  G.  J.  Philip  Smith,  Esq, 
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1865. 


lie  Alice  Rogers.  November  24. 


A  husband  lived  apart  from  his  wife  under  an  arrangement  by  which  she  al-  DUpotitiom  bjf 
lowed  him  an  income  out  of  her  separate  estate.   Although  they  occupied  married  woman 
different  dwellings  they  occasionally  yisited,  and  the  husband  some-  withomi  ike  eo»- 
times  slept  at  his  wife's  house,  and  once  or  twice  they  took  excursions  eurrenee  rfher 
together  into  the  country.    The  wife  having  succeeded  to  a  reversionary  huehoMd. 
interest  in  certain  property,  the  husband  applied  to  her  to  increase  his  "Uthig  apart.** 
allowance,  and  on  her  refusal  endeavoured  to  obtain  her  consent  by  8  4*  ^  ^'''-  ^ 
threau  of  annoyance  and  molestation ;  and  he  refused  to  concur  in  a   c.  74,  «.  91 ; 
proposed  disposition  of  that  reversionary  interest  by  way  of  settlement  20  ^  21  VieU 
on  the  marriage  of  her  daughter  by  a  former  husband.  e.  67,  $•  1. 

Held,  that  here  was  a  "  living  apart"  sufficient  to  justify  the  Court  in  mak- 
ing an  order  under  stat.  8  &  4  Wiil,  4,  c.  74,  «.  91,  and  20  fr  21  Viet. 
e.  67,  «.  l,dispenaing  with  the  husband's  concurrence. 

A  LICE  BUMP  STEAD,  a  widow  with  several  chil- 
dren, intermarried,  in « 1856,  with  Dr.  Nathaniel 
Sogers.  In  I86S  disputes  of  a  pecuniary  character  led  to 
the  separation  of  Dr.  Sogers  and  his  wife ;  the  separation 
being  on  the  terms  that  the  husband  should  have  4002. 
a-year  out  of  his  wife's  estate,  but  there  was  no  deed  to 
that  effect,  Dr.  Sogers  having  refused  to  sign  one  unless  it 
provided  that  his  allowance  should  be  at  the  rate  of  1,000/. 
a-year.  It  was  part  of  the  arrangement  that  the  husband 
should  occasionally  be  at  liberty  to  visit  his  wife,  and  visits 
were  accordingly  made,  but  Dr.  Sogers  rarely  slept  at 
his  wife's  house,'  which  was  out  of  town,  he  himself 
living  in  London.  On  a  few  occasions  Mrs.  Rogers  visited 
her  husband,  and  once  or  twice  they  took  excursions 
together  into  the  country,  when  they  were  absent  some 
days.  On  the  death  of  her  brother,  Mr.  Casierton,  in 
1863,  Mrs.  Sogers  succeeded  to  a  reversionary  interest  in 
a  large  amount  of  personal  property,  and  Dr.  Sogers  then 
again  applied  to  his  wife,  through  her  attorney,  to  make  a 
considerable  increase  to  his  allowance ;  this  request  having 
been  refused.  Dr.  Sogers  endeavoured  to  obtain  his  wife's 
consent  by  threats  of  annoyance  and  molestation.  In 
VOL.  I.— c.  p.  H 


ROOERS. 
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1865*  June^  1864,  Mrs.  Rogers  wrote  to  her  husband  through 
JU  Alice  ^^^  solicitor,  informing  him  that  one  of  her  daughters  by 
the  previous  marriage  was  engaged  to  be  married,  and 
that  she  intended  to  settle  upon  her  one- fourth  of  the 
property  which  she  had  inherited  from  her  brother,  and 
requested  him  to  concur  in  the  settlement  Dr.  Rogers 
declined  on  the  ground  that  the  amount  proposed  was 
too  large,  and  ought  to  be  settled  differently.  After 
notice  to  Dr.  Rogers  an  application  was  made  to  this 
Court  under  statutes  3  &  4  Will.  4,  c.  74,  s.  91,  and  20 
&  21  Vict.  c.  57,  8.  1,  for  an  order  to  enable  Alice 
Rogers  to  dispense  with  the  concurrence  of  her  husband 
in  the  disposition  of  her  reversionary  interest,  the  dispo- 
sition being  stated  to  be  in  favour  of  the  Applicant's 
daughter,  whose  marriage  was  fixed  for  the  27th  July 
following;  and  in  Trinity ^evm^  1864,  an  order  was 
granted  accordingly.  On  the  22nd  of  July  a  summons, 
returnable  on  the  26th,  was  taken  out  at  Chambers  to  stay 
proceedings  till  the  following  Michaelmas  Term,  on  the 
ground  that  stat.  3  &  4  Will  4,  c.  74,  applied  to  real 
estate  only,  and  also  that  Dr.  Rogers  and  his  wife  were 
not  living  apart  within  the  meaning  of  the  statute.  The 
deed  of  appointment  by  Mrs.  Rogers  and  the  marriage 
settlement  were  both  executed  by  the  parties  on  the  room- 
ing of  the  26th,  and  in  the  afternoon  of  the  same  day 
Martin^  B.,  made  the  order  to  stay  proceedings.  On  the 
27th  the  marriage  was  duly  solemnized. 

In  this  term  Garth,  on  the  part  of  Dr.  Rogers^  obtained 
a  rule  calling  on  Alice  Rogers  to  show  cause  why  the  order 
of  this  Court  obtained  by  her  in  Trinity  Term  should  not 
be  set  aside,  on  the  ground  that  she  was  not  living  apart 
from  her  husband  within  the  meaning  of  the  statute. 

Quain  showed  cause. — Notice  of  the  application  to 
the  Court  in  1864  was  given  to  Dr.  Rogers,  and  if 
he  intended   to  oppose  it  he  should  have  done  so  at 
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the  time.     The  hasband  and  wife  were  'Miving  apart**        1665. 
within  the  meaning  of  the  9l8t  sect,  of  the  Act  3  &  4     j^g  alicb 
Will  4,  c.  74.     It  is  not  necessary  that  the  separation      Roo«*«- 
should  be  complete ;  it  is  sufficient  if  man  and  wife  abstain 
from  living  together^  in   the  ordinary  sense  of  the  term. 
Here  it  cannot  be  doubted  that  the  parties  were  substan- 
tiallg  living  apart.    They  did  so  by  mutual  consent,  and 
the  husband  had  a  consideration  for  the  maintenance  of 
the  separation.     The  marriage   of  the  daughter  having 
taken  place  on  the  faith  of  the  order  of  this  Court,  very 
grave  inconveniences  will  ensue  if  that  order  is  set  aside. 
At  all  events  the  parties  who  are  interested  under  the 
marriage  settlement  ought  to  have  been  brought  before 
the  Court. 

Garth  in  support  of  the  rule. — First  as  to  the  point  of 
form.  It  was  not  known  to  Dr.  Rogers  who  the  parties 
to  the  settlement  were;  the  execution  of  the  deed  itself 
was  unknown  to  him,  and,  in  (act,  took  place  only  an  hour 
or  two  before  the  order  to  stay  proceedings  was  made. 
Then  this  is  not  a  case  within  the  statute ;  it  is  not  such 
a  "living  apart"  as  will  induce  the  Court  to  interfere 
with  conjugal  rights.  The  Act  contemplates  an  entire 
living  apart,  and  not  a  state  of  things  where  the  husband 
and  wife  occasionally  see  one  another,  sleep  together,  and 
take  excursions  together.  It  must  be  such  a  living  apart 
that  the  wife  cannot  consult  her  husband  on  the  disposi- 
tion of  her  property.  The  context  of  sect.  91  of  stat.  3  &  4 
Will.  4,  c.  74,  shows  the  kind  of  separation  intended ; 
the  other  contingencies  are,  ''  If  a  husband  shall,  in  con- 
sequence of  being  a  lunatic,  idiot,  or  of  unsound  mind," 
or  "  if  his  residence  shall  not  be  known,  or  he  shall  be 
in  prison,  or  transported,  &c." 

Erlb,  C.  J.  In  this  case  an  order  had  been  made  under  the  - 

h2 
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1865.  statute  giving  analogous  powers  to  those  under  3  &  4  Will, 
j^  Alice  ^»  ^'  ^^>  "^X  which  in  certain  cases  a  wife  may  dispose  of 
RoacRs.  her  interest  in  property  without  the  concurrence  of  her 
husband.  This  Court  has  power  to  make  the  order  in 
several  events,  and  one  of  these  is,  where  the  husband  and 
wife  are  "living  apart''  by  mutual  consent.  The  order  in 
this  case  was  made  on  an  affidavit  by  Mrs.  Rogers  that  she 
and  Dr.  Rogers  were  living  apart  by  mutual  consent,  and  it 
was  made  ex  parte,  on  the  application  of  the  wife,  the 
statute  requiring  from  the  wife  such  evidence  only  as  shall 
satisfy  the  Court.  Here  the  order  was  made  so  as  to  confer 
a  title  on  parties  different  from  the  present,  viz.,  on  the 
daughter  of  the  wife  by  a  former  marriage,  it  being  thought 
a  greater  security  to  have  this  order.  Under  these  cir- 
cumstances we  are  unwilling  to  make  any  alteration  in  the 
order  unless  it  be  at  the  request  of  parties  with  a  legal 
right  to  ask  it.  Dr.  Rogers  demands  his  legal  right  on 
the  ground  that  Mrs.  Rogers  deceived  the  Court  in  saying 
that  she  was  living  apart  from  her  husband.  The  husband 
having  married  without  any  arrangement  securing  to  him 
a  portion  of  his  wife's  fortune,  and  unhappy  differences 
having  arisen  between  them,  it  was  agreed  that  they  should 
live  apart  on  her  paying  to  him  400L  a-year.  He  refused 
to  sign  an  agreement  on  those  terms,  but  he  did  live  sepa- 
rate from  his  wife,  and  although  the  arrangement  was  that 
they  were  to  see  one  another,  this  was  in  my  opinion  an 
arrangement  to  live  apart  on  the  terms  agreed  on.  To 
suggest  that  they  were  not  living  apart,  because  occa- 
sionally they  paid  short  visits  to  one  another,  there  being 
at  the  same  time  an  entire  absence  of  mutual  affection,  is 
absurd.  In  my  opinion  they  were  living  under  such  cir- 
cumstances as  justiBed  the  wife  in  saying,  in  her  affidavit, 
that  they  were  living  apart  Dr.  Rogers  appears  to  be 
actuated  only  by  mercenary  motives;  for,  even  from  his 
own  affidavit,  it  appears  that  his  attempts  to  renew  co- 
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habitation  were  only  made  by  way  of  threats  to  induce  his  1 866. 
wife  to  increase  his  mcome.  In  such  a  state  of  things  j^  Alicb 
and  having  regard  to  the  important  events  which  have 
happened,  I  think  that  this  order  must  stand.  The  Court 
will  certainly  not  strain  its  power  to  assist  the  husband  in 
such  a  case.  Dr.  Rogers  had  no  interest  in  the  funds  in 
question,  and  as  he  has  not  shown  that  he  is  entitled  to 
have  the  order  rescinded  this  rule  must  be  discharged. 

WiLLss,  Btlbs  and  KbatimGi  JJ.,  concurred. 

Rule  discharged. 


Stcbbs  t;.  HoHK.  r^^^l^^g. 

1.  Under  staL  12  &  IS  Fict.e.  106,  t,  114,  which  enacts  that  the  petitioning  BankrmpU 

creditor  shall  at  his  own  costs  file  and  prosecute  his  petition  until  the  Meumtrt* 
choice  of  a8sig:nees,  the  petitioning  creditor  is  personally  liable  to  the  /^j, 
messenger  of  the  Court  of  Bankruptcy  for  his  fees  and  expenses  incurred  pgtUUming 
in  taking  possession  of  the  bankrupts'  estate  up  to  that  period.  creditor* 

2.  After  the  choice  of  assignees  the  trade  assignee  is  liable  for  the  roes-  Trade  aM$ignee* 

senger's  subsequent  costs  and  expenses,  if  there  is  anything  to  show  ^2  4*  13  ytcL 
that  the  messenger  has  scted  under  his  express  directions  or  from  ^^  j^  g^  n^l 
which  an  express  employment  by  him  may  be  legitimately  inferred.  *       '   * 

8.  In  an  action  by  a  messenger  for  an  amount  comprehending  fees  and 
charges  incurred  both  before  and  after  the  choice  of  assignees,  it  ap- 
peared that  the  defendant,  who  was  petitioning  creditor,  had  instructed 
the  Plaintiff  to  take  possession  of  ceitain  effects  of  the  bankrupts; 
that  he  subsequently  became  trade  assignee,  and  by  letters  addressed  to 
the  Plaintiff  by  his  the  Defendant's  solicitors  gave  express  directions  to 
the  Plaintiff  in  relation  to  the  management  of  the  estate.  Held,  that 
the  Defendant  was  liable  for  the  whole  amount  claimed. 

rilHIS  was  an  action  for  fees  brought  by  a  messenger  in 
the  Court  of  Bankruptcy  against  the  Defendant,  who 
was  the  petitioning  creditor  and  also  trade  assignee. 

The  declaration  in  the  action,  which  was  brought  in  the 
Lord  Mayor's  Court,  contained  the  ordinary  count  sur 
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1865.       concessit  solvere,  to  which  the  Defendant  pleaded  never 

sTuBM      indebted,  and  the  following  were  the  particulars  of  the 

„  ^'  PlaintifTs  demand  2 — 

Horn. 

1859.    To  fees  and  charges  of  the  Plaintiff  £    s.   <L 
as  one  of  the  messengers  of  the  Court  of 
Bankruptcy,  in  the  matter  of  the  bankruptcy 
of  Messrs.  Baumann  and  Barrett,  up  to  the 
choice  of  assignees  in  the  said  matter    .    •  12  15     9 

The  like  subsequent  thereto 10    8  11 

£23    4    8 


The  cause  was  tried  before  the  Common  Serjeant  in 
JUay,  1865,  when  the  facts  which  appeared  in  evidence 
were  as  follows : — 

During  1859  the  Plaintiff  was  a  messenger  of  the  Court 
of  Bankruptcy.  Messrs.  Baumann  and  Barrett  were  the 
proprietors  of  an  operative  and  training  institution  at  Chis- 
wickn  On  the  24th  March,  1859,  a  petition  for  their 
bankruptcy  was  presented  by  the  Defendant,  and,  on  the 
25th  March,  they  were  adjudicated  bankrupts.  On  the 
same  day  the  commissioner  issued  his  warrant  directing  the 
Plaintiff  to  take  possession  of  their  goods,  and  the  Plaintiff 
was  instructed  by  the  solicitors  of  the  Defendant  to  send 
a  man  down  to  Chiswick  for  that  purpose.  The  Plaintiff^ 
accordingly,  sent  down  a  man,  who  found  a  person  already 
in  possession  on  behalf  of  Messrs.  Roberts  and  Roby,  the 
holders  of  two  bills  of  sale.  The  Plaintiff,  upon  being 
made  acquainted  with  that  fact,  gave  instructions  that 
none  of  the  property  should  be  allowed  to  go  off  the  pre* 
mises,  and,  up  to  the  choice  of  assignees,  which  took  place 
on  the  19th  April,  1859,  when  the  Defendant  was  chosea 
trade  assignee,  did  all  that  is  usually  done  by  a  messenger 
in  respect  of  the  bankrupt's  effects. 
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On  the  15th  April,  1859,  the  Plaintiff  received  the  fol-       1865. 
lowing  letter  from  the  Defendant's  solicitors : —  Stobb« 

Horn. 
"  London,  E,  C,  14,  Old  Jewry  Chambers, 

'*  Mr.  Stulbs,  Court  "  15th  ApHl,  1859. 

of  Bankruptcy. 

**  Re  Baumann  and  Barrett. 
"  Dear  Sir, 

"  We  regret  to  find  that  your  man  has  allowed  the 
business  of  the  Institution  to  be  continued.  We  have 
not  been  authorized  to  allow  this,  and  have  given  no 
authority  for  it,  and  cannot  suffer  the  petitioning  creditor 
to  be  made  answerable  for  it  in  any  way.  The  money  the 
printers'  foreman  has  received  has  been  received  im- 
properly, and  the  parties  will  have  to  pay  it  again. 
"  Yours  truly, 

"  Lawrence,  Plews  and  Boyer.** 

The  Defendant  having  been  chosen  trade  assignee  on 
the  19th  April,  as  above  stated,  Messrs.  Lawrence,  Plews 
and  Boyer  still  continued  to  act  as  his  solicitors,  and  on 
the  21st  April,  1859,  wrote  to  tlie  Plaintiff  as  follows : — 

''  Re  Baumann  and  Barrett. 
"  Dear  Sir, 

''At  a  meeting  held  at  the  official  assignees'  this  morn- 
ing, it  was  decided  not  to  interfere  with  Messrs.  Roberts  and 
Roby,  but  to  allow  them  to  sell  and  remove  anything  they 
please  at  their  peril,  a  correct  account  of  all  goods  removed 
or  sold  by  them,  with  the  prices,  if  sold  by  auction,  being 
kept  by  your  man  on  the  premises ;  and  also  that,  with  the 
exception  of  your  man  or  men,  no  person  on  the  premises 
be  taken  into  the  employ  of  the  assignees ;  and  that  no 
business  of  any  description  be  allowed  to  be  carried  on 
there.  Will  you  do  us  the  favour  to  instruct  your  man 
accordingly.  Yours,"  &c. 
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1865.  On  the  20th  May,  1859,  the  solicitors  of  the  Defendant 

Stubbs       wrote  to  the  Plaintiff  as  follows : — 

«• 
^'**"* '  "  Re  Baumann  and  Barrett. 

"  Dear  Sir, 

''  Have  Messrs.  Roberts  and  Roby  cleared  the  premises  ? 

They  stated  they  intended  to  do  so.     If  they  have  cleared 

.  away  everything,  or  if  they  stated  to  you  they  intended 

to  do  so,  it  will  be  oseless  to  remain  in  possession  longer. 

Yours,"  &c. 

Upon  receiving  that  letter  the  Plaintiff  directed  his  man 
to  quit  possession  and  return  to  the  Court,  virhich  he 
accordingly  did. 

The  above  (acts  having  been  proved,  the  learned  Com- 
mon Serjeant  directed  the  verdict  to  be  entered  for  the 
Plaintiff,  it  being  arranged  that,  in  case  he  should  be  of 
opinion,  after  referring  to  Stubbs  v.  Twynam  (a),  that  there 
was  no  evidence  to  go  to  the  jury,  a  nonsuit  should  be 
entered ;  and  at  the  sitting  of  the  Court  on  the  8th  June, 
1865,  he  directed  a  nonsuit  to  be  entered,  with  leave  to 
the  Plaintiff  to  move  tfiat  the  nonsuit  should  be  set  aside, 
and  a  verdict  be  entered  for  the  Plaintiff  for  12/.  15«.  9d.  or 
23/.  As.  8d.,  as  the  Court  should  direct,  upon  the  ground 
that  there  was  evidence  to  go  to  the  jury  of  the  Defendant's 
liability. 

In  this  Term,  Henry  James  obtained  a  rule  accordingly. 

A.  Z.  Smith  now  showed  cause. — The  nonsuit  was 
right — Stubbs  V.  Twynam  (a)  decides  that  the  trade 
assignee  is  not  personally  liable  to  the  messenger  for 
work  done  in  his  time,  unless  there  is  either  an  express 
contract  or  an  express  employment  of  the  messenger 
by  the  trade  assignee;  and  £rle,  C.  J.,  at  p.  725  of 
the  report,   states  that  the  marginal  note  in  Hamber  v. 

(a)  7C.B,,  N.S.  719. 
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Hull  (a),  to  the  effect  that  in  the  absence  of  an  express  1865. 
contract  the  trade  assignee  of  a  petitioner  under  the  In-  stdbbi 
solvent  Debtors  Acts  is  not  liable  personally  for  the  mes-  ho'km. 
8enger*8  fees  and  expenses,  goes  beyond  the  judgment 
It  was  upon  reference  to  Stubbs  v.  Twynam{b)  and  Hamber 
▼.  Hall  (a)  that  the  nonsuit  was  entered.  The  messenger 
here  seeks  to  recover  from  the  Defendant,  who  was  peti- 
tioning creditor,  and  subsequently  trade  assignee,  two  dis- 
tinct sums  for  services  rendered  in  respect  of  the  bank- 
rupt's estate.  The  Defendant  was  chosen  trade  assignee 
on  the  19th  April,  and  the  first  item  of  12/.  1 5s.  9c/.  is 
claimed  against  him  as  petitioning  creditor,  for  services 
rendered  up  to  that  date.  The  second  item  of  10/.  8s.  lid. 
is  claimed  for  work  subsequently  done  whilst  the  Defendant 
was  trade  assignee.  In  the  absence  of  an  express  contract, 
the  Plaintiff  is  not  entitled  to  recover  either  of  those  sums. 
The  solicitors  of  the  Defendant,  before  he  became  trade  as- 
signee, informed  the  Plaintiff  where  ihe  bankrupt's  estate 
was  situated  :  it  was  the  Plaintiff's  duty,  as  officer  of  the 
Court,  upon  receiving  that  information  to  collect  the  estate ; 
and  what  was  done  by  the  Defendant,  through  his  solicitor, 
in  order  to  facilitate  the  performance  of  the  Plaintiff's  duty, 
is  no  evidence  of  a  contract  to  pay  him.  [JByles,  J.,  How 
do  you  get  over  Burwood  v.  Felton  (c)  ?  Abbott,  C.  J., 
there  says,  p.  44,  'Mt  is  clear,  therefore,  that  an  assignee  is 
not  liable  by  law  to  the  messenger,  in  respect  of  fees  due  to 
him  antecedent  to  the  choice  of  the  assignee.  But  the 
petitioning  creditor  is  personally  liable  for  such  fees,  and 
the  statute  points  out  the  mode  in  which  his  expenses  are 
to  be  paid."]  That  case  was  decided  in  1824,  long  before 
Stat.  1  k  2  Will.  4,  c.  56,  by  sect  22  of  which  official 
assignees  were  first  appointed,  and  under  section  25  the 
bankrupt's  personal  estate  forthwith,  after  adjudication,  was 

(a)  10  C.  B.  780.  (r)  3  B.  4*  C.  43. 

(6)  7  C.  B.,  N.  5.  719. 
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1865.  absolutely  transferred  to  them  by  virtue  of  their  appoint- 
Stubbi  Taent  without  any  deed  of  conveyance.  On  the  25th  March^ 
Horn.  therefore,  all  the  bankrupt's  effects  vested  in  the  official 
assignee,  and  not  in  the  petitioning  creditor.  In  Hamber 
V.  Hall  (a),  JerviSf  C.  J.,  says,  p.  798,  "The  trade  as- 
signee does  not  receive  anything :  all  is  received  by  the 
official  assignee.  The  former,  therefore,  if  liable  for  the 
charges  in  question  merely  because  he  is  assignee  would 
have  no  fund  out  of  which  to  reimburse  himself.*'  There- 
fore, since  the  funds,  as  the  law  now  stands,  are  vested 
in  the  official  assignee,  neither  the  petitioning  creditor  nor 
the  trade  assignee  ought  to  be  held  liable  without  evidence 
of  an  express  contract.  [Byles,  J.  The  petitioning  creditor 
has  been  made  liable  in  many  cases.]  They  were  before 
Stat  1  &  2  Will.  4,  e.  56.  In  Stubbs  v.  Twynam  (ft),  it  was 
expressly  admitted  on  behalf  of  the  Defendants  that  the 
messenger  had  acted  under  their  directions  as  trade  as- 
signees. On  the  other  side  it  will  be  said,  that  under  stat. 
12  &  13  VicL  c.  106, 8. 1 14,  which  enacts,  "  that  the  petition- 
ing  creditor  shall  at  his  own  costs  file  and  prosecute  his 
petition  until  the  choice  of  assignees  by  the  creditors,  and 
the  Court  shall,  at  or  after  the  sitting  for  such  choice,  make 
order  for  the  payment  thereof  out  of  the  estate  of  the  bank- 
rupt," the  Plaintiff  is  entitled  to  recover  the  first  item.  But 
the  words  "  file  and  prosecute"  point  particularly  to  the 
filing  and  prosecution  of  the  petition;  and  the  costs  for 
which  the  petitioning  creditor  is  there  made  liable  are  to  be 
understood  as  incidental  thereto  in  the  limited  sense,  and 
not  as  including  the  costs  of  collecting  and  taking  posses- 
sion of  the  estate.  The  rules  made  pursuant  to  12  Sc  13 
VicL  c.  106,  point  out  how  the  messenger  is  to  be 
paid,  and  the  Plaintiff  ought  to  have  gone  to  the  Court  of 
Bankruptcy,  which  has  a  proper  machinery  for  paying  him 
out  of  the  estate  of  the  bankrupt. 

(a)  10  C.  B.  780.  (6)  7  C.  B.,  N.  5.719. 
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H.  James^  in  support  of  the  rule,  was  not  called  on«  *     1865, 


Erlb^  C.  J.  I  am  of  opinion  that  this  rule  must  be 
made  absolute  to  enter  the  verdict  for  the  PlaintifT,  for  the 
fees  and  charges  incurred  by  him  as  messenger  of  the 
Court  of  Bankruptcy,  both  before  and  after  the  time  whea 
the  Defendant  was  appointed  trade  assignee.  The  petition^ 
ing  creditor  is  liable  for  the  costs  of  filing  and  prosecuting 
his  petition  until  the  choice  of  assignees;  and  the  most 
important  of  the  acts  that  are  necessarily  and  usually  per- 
formed thereunder  is  the  collection  of  the  estate  from  which 
a  dividend  may  be  expected  to  arise.  He  is  the  principal 
person  who  sets  the  legal  process  in  motion,  and  im- 
mediately upon  the  seizure  he  is  the  person  to  pay  the 
messenger.  The  1 14th  sect,  of  12  &  13  Vict.  c.  106,  enacts 
that  the  ''  petitioning  creditor  shall  at  his  own  costs  file  and 
prosecute  his  petition,"  and,  I  take  it,  that  under  those 
words  the  Defendant  is  liable  for  the  first  portion  of  the 
present  claim.  In  Burwood  v.  Felton  (a\  it  was  laid  down 
in  1824  that  the  petitioning  creditor  was  personally  liable 
for  such  fees,  and  he  has  been  constantly  held  liable  for 
them;  it  is  right  that,  without  any  express  contract,  he 
should  be  so  liable,  for  it  is  he  who  sets  the  law  in  motion, 
of  his  own  will  and  probably  for  his  own  interest.  So  far 
the  law  is  clear. 

As  to  the  remaining  part  of  the  claim : — After  the  choice 
of  assignees,  the  trade  assignee  is  liable  if  there  is  any- 
thing to  show  that  the  messenger  has  acted  under  his 
express  directions,  or  from  which  an  express  employment 
by  him  maybe  legitimately  inferred.  The  letters  addressed 
to  the  Plaintiff  by  the  Defendant's  attorneys  show  a  direct 
interference  by  the  Defendant  after  he  became  trade 
assignee,  and  Stubbs  v.  Twynam  (b)  is  a  distinct  authority, 
that  such  evidence  as  this  is  sufficient  to  render  a  trade 
assignee  liable. 

(a)  3  B.  *  C.  43.  (6)  7  C.  B.,*  ^.  S.  719. 


Stubbs 

V. 
HOBB. 
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1865.  ^  W1LLB89  J.  I  am  of  the  same  opinion;  and  in  support 
Stdbbi  of  what  has  already  been  said  with  reference  to  the  liability 
Horn*  of  the  petitioning  creditor,  I  will  refer  to  sect  108  of  12  &  13 
Vict.  c.  106,  which  strongly  confirms  what  has  been  said 
by  the  Lord  Chief  Justice  with  respect  to  the  intention  of 
the  legislature  having  been  that,  without  any  express 
contract,  the  petitioning  creditor  should  be  personally 
responsible.  As  to  the  trade  assignee  being  liable,  the  law 
is  as  stated  in  Stubbs  v.  I\otfnam  (a),  and,  in  this  case,  I 
think  that  there  is  CTidenoe  of  a  direct  interference  on  his 
part  from  which  a  contract  to  pay  the  amount  claimed  may 
be  implied. 

Bylbs,  J.  I  think  sect.  114  shows  that  the  defendant, 
as  petitioning  creditor,  is  liable  in  respect  of  the  first  portion 
of  the  Plaintiff's  claim.  He  institutes  the  proceedings,  gets 
the  warrant  and  sets  the  law  in  motion.  He  is,  therefore, 
the  proper  party  to  pay  in  the  first  instance,  to  be  repaid 
when  the  proper  time  arrives.  Upon  the  other  point  I  agree 
with  the  judgment  of  the  Lord  Chief  Justice. 

Keating,  J.  I  am  of  the  same  opinion,  for  the  reasons 
already  stated. 

Rule  absolute  to  enter  the  verdict  for  the 
Plaintiff  for  both  sums. 

(a)  7  C.  B.,  N.  S.  719. 
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Robinson  v.  The  Great  Western  Railway 


1.  It  was  the  practice  of  the  Defendants,  a  railway  company,  to  book  through  Railway  Com-" 

from  Shipton  to  Manchester,  and  horses  ao  booked  would  be  conyeyed  to  pany, 
the  Btuhburff  Junction,  near  Woluerhampton^  and  be  carried  on  by  Ltrndon  ^n^ay  gmd 
and  North'  Western  trains  to  Manchester  ;  but  horses  booked  simply  from  Qanal  Traffic 
Shipton  to  Wolverhampton  would  be  conveyed  to  the  ^.station  in  Wolver-  j^^tt  1854,  XT  A 
hampton.   In  a  conversation  between  the  Plaintiff  and  the  station-master  |g  fr^g^  ^^  31^ 
of  the  Defendants  at  Shipton,  with  reference  to  the  forwarding  of  twelve  ,,  7^ 
horses  of  the  Plaintiff  from  that  station  to  Manchester  by  goods  train,  the  jteMoiiaftfe  eon- 
station-master  told  the  Plaintiff  that  he  had  not  a  through  rate  to  Man-  jiHon, 
Chester ;  but  that  he  would  telegraph  to  Wolverhampton  for  the  horses  to  be  j)giajf. 
forwarded  as  soon  as  a  ceruin  express  train  of  the  London  and  North-  parol' evidence 
Western  Railway  from  London  to  Birmingham  came  in,  and  that  they  ^  explain  writ' 
would  arrive  at  Manchester  at  a  time  named.     In  accordance  with  the  ^^^  Contract, 
station-master's  directions  the  Plaintiff  took  the  horses  to  tlie  Shipton  E^idemee, 
Station  and  saw  them  loaded,  paid  the  fare  to  Wolverhampton  and  signed 
a  contract  for  their  carriage  from  Shipton  cp  Wolverhampton,  and  a  de- 
claration by  which,  in  consideration  of  the  rate  charged  for  conveyance 
by  wagons  (which  the  Plaintiff  knew  was  much  less  than  that  charged 
for  the  conveyance  of  horses  by  passenger  trains),  he  agreed  that  the 
horses  were  to  be  carried  " entirely  at  the  owner's  risk**     The  horses 
were  taken  to  the  /f.  Station,  and  not,  until  long  afterwards,  to  the 
Bushhnry  Junction,  and,  if  Wolverhampton  in  the  written  contract  meant 
the  Bushbury  Junction,  it  was  clear  that  they  had  not  been  delivered 
within  a  reasonable  time.     In  an  action  against  the  Defendants  as 
common  carriers : — 

Held,  1.  That  there  was  evidence  to  go  to  the  jury  that  "  Woher" 

hampton**  in  the  contract  meant  ue  Bushbury  Junction. 
2.  That  as  the  DefendanU  gave  their  customers  the  option  of  two 
modes  of  conveyance  for  horses,  the  one  by  passenger  trains, 
attended  with  great  responsibility  to  themselves,  and  at  a  higher 
rate  than  that  charged  for  the  conveyance  by  goods  train,  the 
condition  in  the  contract  as  to  risk  was  reasonable. 
8.  That  the  condition  applied  to  risk  in  respect  of  injuries  to  the 
horses  from  accidents  whilst  on  their  journey,  and  did  not 
exempt  the  Defendants  from  liability  for  neglecting  to  deliver 
within  a  reasonable  time. 

2.  In  a  conversation  between  the  Plaintiff  and  the  Defendants'  station  roaster 

at  Manchester  the  Plaintiff  told  him  that  six  other  horses  which  the 
Plaintiff  wanted  to  have  forwarded  to  Manchester  from  JSSiipten  would  be 
delivered  at  Shipton  on  the  following  day,  Tuesday ^  to  be  forwarded  on 
that  day  and  named  the  time  by  which  he  wanted  to  have  them  in 
Manchester ;  and  the  station-master  promised  that  be  would  telegraph 
for  them  to  be  booked  through  and  that  they  should  arrive  in  time.  On 
the  next  day  they  bad  not  arrived  and  the  station-master  told  the  Plain- 
tiff that  be  was  sorry  for  it,  and  that  he  was  not  to  trouble  himself  more 
about  them.  They  arrived  at  Manchester  on  Thursday  in  a  state  of  ex- 
haustion. It  did  not  appear  at  what  time  they  had  been  delivered  at 
Shipton,  and  though  there  was  a  written  contract  it  was  not  produced 
by  the  Plaintiff.  Held  that  there  was  no  evidence  to  go  to  the  jury  of 
any  contract  with  the  Defendants  for  the  carriage. 

rilHIS  was  an  action  brought  by  the  Plaintiff  against  the 
-^  Defendants  as  common  carriers  for  not  delivering 
horses  within  a  reasonable  time. 
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1865*  The  declaration  contained  two  counts,  in  each  of  which 

RoBiKsoN     it  was  stated  that  the  Plaintiff  delivered  the  horses  to  the 

Great  West-  Defendants  to  be  carried  from  Shipton  to  Manchester  and 

ERN    AIL.    o.  ^jjg|.g  delivered,  and  the  only  difference  in  the  counts  was 

that  the  first  count  was  for  the  non-delivery  of  twelve 

horses,  and  the  second  count  for  the  non-delivery  of  six. 

The  Defendants  pleaded :  first,  a  denial  of  the  promises 
alleged ;  and,  secondly,  that  they  did  safely  and  with  due 
care  carry  and  deliver  the  goods  within  a  reasonable  time. 

At  the  trial  before  Bramtoell,  B.,  at  the  Manchester 
Summer  Assizes,  1865,  the  facts  which  appeared  in  evi- 
dence were  as  follows  :— 

The  Plaintiff  was  a  horsedealer  at  MancJiester^  and  on 
Friday y  the  26th  August ^  1864,  went  to  one  Wainwright^ 
the  station-master  at  the  Shipton  Station,  in  order  to  arrange 
about  forwarding  twelve  horses  from  that  station  to  Man^ 
Chester  by  luggage  train.  The  Shipton  Station  is  on  the 
West  Midland  Railway,  which  is  amalgamated  with  the 
Great  Western  Railway,  and  runs  into  the  London  and 
North-Western  Railway  at  a  place  called  Bushbury  Junc- 
tion, about  a  mile  from  Wolverhampton.  Under  a  working 
agreement  with  the  London  and  North-Western  Railway, 
the  Defendants  are  enabled  to  book  through  from  Shipton 
to  Manchester,  and  it  is  their  common  practice  so  to  do ; 
and  horses  or  cattle  so  booked  would  be  taken  to  the 
,  Bushbury  Junction,  and  so  go  on  to  Manchester,  and  until 
their  delivery  there  the  responsibility  of  the  Defendants 
would  continue*  There  is,  however,  a  station  belonging  to 
the  Defendants  at  Wolverhampton,  called  the  Herbert 
Street  Station,  and  horses  or  cattle  booked  simply  from 
Shipton  to  Wolverhampton  would  be  taken  to  the  Herbert 
Street  Station,  and,  upon  delivery  there,  the  Defendants 
would  cease  to  be  further  responsible. 

In  answer  to  the  Plaintiff's  inquiries,  Wainwright  told 
him  that  he  had  not  a  through  rate  to  Manchester,  but 
that  the  Defendants  had  running  powers  over  the  London 
and  North-Western  Railway,  and  that  he  would  telegraph 
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to  Wolverhampton  for  the  horses  to  be  forwarded  as  soon        1865. 


as  a  certain  express  goods  train  of  the  London  and  North-     Kobinson 
Western  Railway  from  London  to  Birmingham  came  in;  great  West- 
that  the  horses  must  be  at  the  Shipton  Station  between  ern  Rail.  Co. 
seven  and  eight  o'clock  on  the  following  morning,  and  that 
they  would  arrive  in  Manchester  between  three  and  four 
o'clock  on  Sunday  morning. 

The  Plaintiff^  accordingly,  on  Saturday  the  27th  August 
took  the  twelve  horses  to  the  Shipton  Station  at  the  time 
named  by  Wainwrighf,  and  saw  him  load  them;  paid 
5/.  I4s.  for  the  carriage  to  Wolverhampton;  and  signed  the 
declaration  contained  in  a  ticket,  of  which  the  following,  so  • 
far  as  is  material  to  this  case,  is  a  copy : — 

«  WEST  MIDLAND  RAILWAY. 

CATTLE   DEPARTMENT. 


Ho. 

of 

Vans. 

c 

Deserip. 
tion. 

9 
ft 

Amount. 

£  ».    d. 

Declared 

Valae. 

Insurance 

at  5  per 

cent 

Total 
paid. 

Jugust  27, 1864. 

Address — Mamcketter, 
From— Shipton, 
To-^miverhampton. 

J.  Waiuwrigkt, 
Clerk. 

4,837 
1,097 

12 

Hones. 

£  s.    d. 
6  14   0 

Two  drovers  free." 
On  the  back  was  printed  the  following: — 
"  Declaration  to  be  signed  when  horses  are  conveyed  in 
wagons. 

*^  I  hereby  declare  that  the  value  of  the  horses  this  day 
delivered  by  me  to  the  West  Midland  Railway  Company 
for  conveyance  in  cattle  wagons  by  luggage  trains  does 
not  exceed  10/.  per  horse;  and,  in  consideration  of  the  rate 
charged  for  the  conveyance  of  such  horses,  I  hereby  agree 
that  the  same  are  to  be  carried  entirely  at  the  owner^s  risk. 
"  Signed  James  Jxobinson,  Owner. 
"Witness  Wainright. 

'' August  27ib,  1864." 
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1865.  When  the  Plaintiff  signed  the  above  declaration  he  was 

Robinson  aware  that  the  charge  for  sending  cattle  and  horses  by  the 
Great' West-  '"SS*^^  trains  was  considerably  less  than  that  for  sending 
ernRail.Co.  them  by  passenger  trains.  The  Plaintiff  neither  accom- 
panied the  horses  himself  nor  sent  any  one  with  them,  but 
travelled  from  Shipion  to  the  Herbert  Street  Station  by  a 
passenger  train  which  left  before  that  by  which  the  horses 
were  to  start  At  the  Herbert  Street  Station  he  showed 
his  pass  to  the  station-master  there,  and,  as  it  seemed,  was 
not  chained  for  his  own  conveyance.  He  then  went  to  the 
nearest  station  of  the  London  and  North-Western  Railway 
*  and  paid  the  additional  fare  for  the  carriage  of  the  horses 
on  to  Manchester^  signed  a  contract  with  that  company,  and 
then  went  back  again  to  the  Herbert  Street  Station  and 
showed  the  station-master  there  the  contract  he  had  signed 
at  the  North'  Western  Station,  and  then  went  on  to  Man- 
chester. On  the  same  evening  between  six  and  eight 
o'clock  the  station-master  at  the  Herbert  Street  Station 
went  to  the  superintendent  of  the  London  and  North- 
western Railway  at  the  Bushbury  Junction  and  informed 
him  that  he  was  expecting  two  loads  of  horses  to  arrive 
there,  which  he  wished  him  to  forward  to  Manchester^  and 
was  told  by  the  superintendent  that  he  would  forward  them 
by  the  goods  train  that  night  if  they  arrived  in  time. 

It  ultimately  appeared  that  the  wagons  in  which  the 
horses  lefl  Shipton  were  labelled  **  Shipton  to  Wolver- 
hampton,'*  and  that  they  were  taken  to  the  Herbert  Street 
Station  and  remained  there  till  inquiries  were  made  for 
them ;  that  they  were  then  sent  to  the  Bushbury  Junction, 
but  did  not  reach  that  place  till  half-past  eleven  on  the 
night  of  Sunday  the  28th ;  and  it  was  clear  that  if  under 
their  contract  with  the  Plaintiff  the  Defendants  were  bound 
to  have  delivered  within  a  reasonable  time  at  the  Bushbury 
Junction,  there  had  been  an  improper  d^lay  of  twenty-four 
hours.  Upon  their  ultimate  arrival  at  Manchester  at  about 
ten  o'clock  a.m.  on  Monday  the  29th,  the  horses  were 
found  to  be  exhausted  and  injured  by  that  delay. 
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On  the  Monday  morning  after  the  arrival  of  the  horses       ^865. 
(he  Plaintiff  had  an  interview  with  the  station-master  of  the     Robinbom 
Defendants  at  Jfanc/te^^^Ty  and  in  the  course  of  conversation  Grbat  West. 
with  reference  to  the  injury  the  horses  had  suffered,  the 
manager  said  he  was  surprised  that  they  had  not  been 
booked  through,  and  that  if  they  had  not  a  through  rate  at 
ShipUm  they  ought  to  have  telegraphed  for  it  and  it  would 
have  been  sent  immediately. 

With  regard  to  the  six  horses,  the  Plaintiff  at  the  last- 
mentioned  interview  told  the  station-master  that  six  other 
horses  of  the  Plaintiff's,  which  he  wanted  to  have  forwarded 
to  him  from  Shipton  to  Manchester j  would  be  delivered  at 
the  station  at  Shipton  on  the  following  morning;  that  he 
wanted  them  to  be  sent  off  on  the  Tuesday^  and  named  the 
time  by  which  he  wanted  to  have  them  in  Manchester^  and 
said  that  if  they  could  not  come  in  time  he  would  not  have 
them  sent  that  way.  The  station-master  thereupon  pro- 
mised to  telegraph  to  have  them  properly  loaded  and 
booked  through,  and  said  that  he  would  guarantee  that 
they  should  come  in  time  on  the  day  following.  It 
did  not  appear,  however,  that  any  precise  time  for  their 
delivery  at  Manchester  was  mentioned.  Moreover,  al- 
though there  was  a  written  contract  it  was  not  produced 
by  the  Plaintiff,  and  there  was  no  direct  evidence  as  to 
the  time  at  which  they  had  been  delivered  to  the  De- 
fendants at  Shipton.  On  Wednesday  at  four  in  the  after- 
noon the  Plaintiff  told  the  station-master  at  Manchester 
that  they  had  not  arrived,  and  that  his  man  had  been  at  the 
station  waiting  for  them  most  of  the  night  and  all  day. 
The  station-master  said  he  was  very  sorry  and  told  the 
Plaintiff  not  to  trouble  himself  more  about  them,  and  that 
he,  the  station-master,  would  send  to  him  when  they  arrived. 
They  arrived  on  the  following  day,  Thursday,  at  ten  a.m. 
much  exhausted  and  injured. 

Upon  the  production  of  the  written  contract  relating  to 
the  twelve  horses  the  learned  Judge  directed  the  first  count 

VOL.  I.— c.  p.  I 


102  MICHAELMAS  TERM. 

1866.       to  be  amended  by  the  substitation  of  ^'  Woherian^an*' 

RoBiNson     instead  of '' Manchester" 

Grka/west.      ^^^  i"'y  ^'^^^  *  verdict  for  the  Plaintiff,  with  90L 

KEN  Rail.  Co.  damages,  being  at  the  rate  of  51.  for  each  of  the  eighteen 

horses ;  and  leave  was  given  to  the  Defendants  to  move  as 

mentioned  in  the  following  rule. 

On  the  6th  November,  Pickering  obtained  a  rule  to  enter 
a  verdict  for  the  Defendants  on  the  first  count,  and  to  re- 
duce the  damages  by  the  sum  of  60/.  accordingly,  on  the 
ground  that  there  was  no  evidence  of  any  breach  of  the 
contract,  or  of  any  negligence  by  the  Defendants  to  deliver 
the  horses  in  that  count  mentioned,  or  on  the  ground  that 
by  the  condition  in  the  contract  the  Defendants  were  ex- 
empted from  the  liability  complained  of;  and  to  enter  a 
verdict  for  the  Defendants  on  the  second  count,  on  the 
ground  that  there  was  no  evidence  of  any  contract  for  the 
conveyance  of  the  six  horses  in  that  count  mentioned,  nor 
any  evidence  of  any  breach  of  that  contract  or  of  any  n^- 
ligence  by  them ;  or  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  evidence. 

JE.  James  and  i2.  O.  Williams  now  showed  cause. — 
The  Plaintiff  is  entitled  to  retain  tlie  verdict  ^  First 
With  regard  to  the  first  count.  As  amended  at  the  trial  it 
states  a  contract  to  carry  the  twelve  horses  from  Shipton  to 
Wolverhampton,  and  there  deliver  them  to  the  Plaintiff 
within  a  reasonable  time.  The  evidence  shows  that  by 
Wolverhampton  the  parties  intended  the  Bushbury  Junc- 
tion, and  that,  whereas  the  animals  ought  to  have  been  deli- 
vered at  the  Buslibury  Junctioii,  whence  they  would  have 
been  forwarded  to  Manchester,  so  as  to  have  arrived  there 
between  three  and  four  o'clock,  they  were  by  mistake  sent 
U)  the  Herbert  Street  Station,  and  that  by  the  delay  at  that 
station  they  were  damaged.  The  declaration  signed  by  the 
Plaintiff  that  the  horses  were  to  be  "  carried  entirely  at  the 
owner's  risk"  does  not  exempt  the  Defendants  from  respon- 
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sibility  for  damage  occasioned  by  delay.     In  the  absence        166B. 
of  express  words  having  reference  to  delay,  the  risk  men-     Kobimion 
tioned  is  to  be  understood  as  meaning  risk  of  injury  from   gksat 'wbit« 
accidents  daring  the  transit  and  whilst  travelling  on  the  *■"  ^^^^'  ^^* 
line,  and  not  injuries  from  neglect  to  deliver  within  a  rea«- 
Sonable  time. 

But  assuming  that  the  contract  does  extend  to  delay, 
such  a  stipulation  is  unreasonable,  and  not  binding  on  the 
Plaintiff.  A  condition  exempting  a  railway  company  from 
liability  for  injury  however  caused  is  unreasonable  and  void 
within  the  Railway  and  Canal  Traffic  Act,  1854,  17  &  18 
Vict.  c.  31,  8.  7 :  Peek  v.  like  North  Staffordshire  Railtoay 
Company  (a).  It  may  be  said  that  where  a  railway  com- 
pany carries  cattle  by  merchandise  trains  at  a  lower  rate 
than  by  passenger  train,  such  a  stipulation  is  reasonable, 
and  M^Cance  v.  The  London  and  Norlh^Westem  Rail- 
way Company  (ft),  in  which  the  form  of  declaration  on  the 
contract  was  the  same  as  here,  may  be  relied  on.  But  in 
that  case  it  was  not  necessary  for  the  Court  to  give  a  de* 
cision  upon  the  question  of  reasonableness;  and  Btam* 
weU,  B.,  at  p.  488—489,  after  referring  to  M'ManvM  v.  The 
Lancashire  and  Yorkshire  Railway  Company  (c),  says,  *'  It 
seems  to  me  that  if  the  7tb  sect  of  17  k  18  Vict.  c.  31, 
be  carefully  examined,  it  will  be  found  that,  in  truth,  it  is 
extremely  difficult  to  say  that  it  is  by  virtue  of  any  propo- 
sition of  law  that  such  a  condition  is  held  unreasonable,— 
it  is  so  held  not  as  a  matter  of  law,  but  of  fact,  with  re* 
ference  to  all  the  circumstances  of  the  case.  However, 
I  consider  myself  bound  by  the  case  of  APManus  v.  The 
Lancashire  and  Yorkshire  Railway  Company,  and  will 
therefore  assume  that  the  latter  part  of  the  statement,  that 
the  horses  are  to  be  '  carried  entirely  at  the  owner's  risk,' 
is  an  unreasonable  condition."     In  Allday  v.  ITie  Great 

(fl)  10  H.  L.  Cm.  473,  688 ;  32  L.  J.,  N.  S.,  Q.  B.  241. 
(6)  7  H.^N.  477.  (c)  A  H.  ^  N.  327. 

I  2 
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1865.       pototed  cMii  that  io  that  case  there  was  no  alternative  choiee 

BoBiMsoiv     of  rates  aa  there  is  here.     The  Plaintiff  ought  to  ba?e 

Grea/'west-  contemplated  the   probability  of  a  luggage  train  being 

SAit  Rah.  Co.  shunted  and  delayed,  and  if  he  had  gone  with  the  horset, 

which  he  might  have  done,  no  cause  for  complaint  would 

have  occurred. 

Secondly,  with  regard  to  the  six  horses  there  is  not  a 
particle  of  evidence  of  any  contract.  The  only  evidence  is 
the  conversation  that  took  place  between  the  Plaintiff  and 
the  manager  at  Manchesier  on  Monday  the  29th  August, 
and  the  fact  that  the  horses  when  they  arrived  showed 
symptoms  of  exhaustion.  The  manager  promised  to  tele- 
graph for  the  horses  to  be  propwiy  loaded  and  booked 
through ;  but  there  is  nothing  to  show  at  what  time  they 
were  brought  to  or  started  from  Shipton,  or  the  terms  upoa 
which  they  were  to  be  carried  or  the  cause  of  the  delay; 
and,  though  there  waa  a  written  contract  ia  existence,  it 
waa  not  produced. 

Eblb^  C.  J.  I  am  of  opinion  that  this  rule,  so  &r  as  it 
relates  to  the  first  count  and  the  reduction  of  the  damages 
given  in  respect  of  the  twelve  horseo,  should  be  dis- 
charged. No  doubt  there  is  very  great  force  in  much  that 
has  been  urged  on  behalf  of  the  Defendants  as  to  the 
nature  of  the  contract ;  namely,  that  '^  WolverhampUm**  is 
to  he  construed  to  mean  the  Herbert  Street  Station,  unless 
there  is  very  specific  evidence  that  it  does  not  mean  that 
station.  It  seems  to  me,  however,  that  there  was  some 
evidence  to  go  to  the  jury  that  it  meant  the  JRushiury 
Junction,  and  the  matter  was  left  to  them«  The  fprce  of 
the  argument  for  the  Defendants  has  been  rather  that  the 
verdict  was  against  evidence.  But  the  learned  Judge  who 
tried  the  cause  is  not  dissatisfied  with  the  verdict,  on  the 
first  count,  and  I  do  not  think  it  would  be  for  the  benefit 
of  the  Defendants  to  have  a  new  trial  upon  that  ground. 

With  regard  to  the  stipulation  in  the  contract  that  the 
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horses  were  to  be  carried  entirely  at  the  owner's  risk,  I  1865. 
think  that  this  case  is  free  from  the  decision  m  the  case  m  RoBmioH 
the  House  of  Lords.  The  question  is  whether  such  a  oi^batViit. 
provision  is  reasonable ;  and  the  noble  lords  who  decided  »»»  R^h-  Co^ 
Peek  Y.  The  Ninrth  Staffordshire  Railway  Company  {a) 
recogniaedy  as  I  conceive,  the  doctrine  that  if  a  railway 
company  gives  the  option  to  its  customers  of  two  modes  of 
conveyance,  one  by  which  they  undertake  great  responsi- 
bility by  means  of  passenger  trains  and  horse  boxes,  and 
another  at  a  much  cheaper  rate,  a  stipulation  that  in  the 
latter  case  the  animals  shall  be  carried  at  the  owner's  risk 
is  reasonable.  I  understand  this  contract  to  be  to  deliver 
these  horses  within  a  reasonable  time  at  the  owner's  risk, 
and  whatever  may  happen  to  them  in  going  along  the  rail- 
road is  at  the  risk  of  the  owner.  But  the  duty  of  the  De- 
fendants to  deliver  within  a  reasonable  time  is  entirely  dif- 
ferent from  that  which  arises  in  respect  of  damage  from  acci- 
dent on  the  journey.  If  a  railway  company  is  bound  by  its 
contract  to  carry  and  deliver  horses  within  a  certain  time  at 
the  owner's  risk  and  they  do  not  arrive  at  that  time,  whether 
they  are  damaged  whilst  upon  the  journey  or  not,  there  is 
a  breach  of  the  contract  for  which  the  railway  company  is 
responsible. 

With  respect  to  the  six  horses  which  are  alleged  not  to 
have  been  delivered  within  a  reasonable  time  at  Manchester^ 
the  ground  relied  on  by  the  Plaintiff  is  that  because  the 
horses  somehow  or  other  got  into  a  truck  on  part  of  the 
Chreat  Western  Railway  and  got  out  of  the  truck  at  the 
terminus  at  Manchester^  there,  therefore,  must  have  been  a 
contract  by  the  Defendants  to  carry  them  from  where  they 
got  in  to  Manchester  within  a  reasonable  time.  But  I  am 
clearly  of  opinion  that  the  Defendants  received  the  animals 
on  a  written  contract,  according  to  the  usual  course  of  the 
railway  company,  of  which  Judges  may  almost  take  judi- 

(fl)  10  fl.  L.  Com.  473 ;  32  L.  J.,  N.  5.,  Q.  B.  241. 
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1865.       cial  noticci  and  that  that  contract  was  kept  back  from  the 

RoBiMflOH     jury  by  the  Plaintiff  for  the  best  possible  reason,  because 

Great  Vest*  ^^  would  have  disproved  that  which  he  was  asking  them  to 

MR9  Rail.  Co.  infer.     I  think  that  there  was  no  evidence  to  go  to  the 

jury  that  the  Defendants  were  liable  as  to  the  six  horses; 

and  as  to  that  part  of  the  rule  it  must  be  made  absolute 

to  enter  a  verdict  for  the  Defendants. 

WiLLBSy  J.,  and  Keating,  J.,  concurred. 

Rule  discharged  as  to  the  first  count;  and,  as  to  the 
second,  made  absolute  to  enter  the  verdict  for 
the  Defendants. 

BND  OF  MICHABLMAS  TERM  (a). 

(a)  Note.  The  report  of  tbe  registration  cases  is  postponed  for  the 
present,  as  tbe  judgments  in  several  of  them  were  not  delivered  antil 
Hilary  Term. 
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1866. 


EXCHEQUER  CHAMBEB. 

(Coram  Pollock,  C.B.,  Blaokbubn,  Mbllob  and 
Shbb,  JJ.,  and  Bbamwsll,  Cuannbll  and 
PiGOTT,  BB.) 

Mallet   v.  BaTEMAN.  N<mmher29. 


1.  A  contract  to  give  a  guarantee  against  the  debt,  default  or  miscarriage  SiaiuU  rf 

of  another  is  within  the  4th  section  of  the  Statute  of  Frauds,  29  Car.  2,  Fnmit,  a,  4. 
c-  8.  Cvntraei  to  giw 

2.  The  Defendant  verbally  promised  the  Plaintiff  that  if  he  would  supply  a  ^noraalfe. 

CL  with  goods,  and  take  his  (C.'«)  acceptance  to  a  bill  at  one  month, 
and  would  indorse  it  to  the  Defendant,  he  would  discount  it  at  8/. 
per  cent  and  indemnify  the  Plaintiff  from  the  payment  thereof.  In 
an  action  for  not  discounting  the  bill  and  indemnifying  the  Plaintiff, 
Held,  affirming  the  judgment  of  the  C.  P.,  that  this  was  a  promise  re- 
quired by  the  Statute  of  Frauds  to  be  in  writing. 

rpHIS  was  an  appeal  by  the  Plaintiff  under  the  provisions 
of  The  Common  Law  Procedure  Act,  1854,  against 
a  decision  of  the  Court  of  Common  Pleas  in  making  abso- 
lute a  rule  to  set  aside  a  verdict  for  the  Plaintiff,  and, 
instead  thereof,  to  enter  a  verdict  for  the  Defendant.  The 
proceedings  in  the  Court  below  will  be  found  reported,  16 
Com.  B.,  N.  S.  630. 

The  declaration  set  out  a  contract  entered  into  between 
the  Plaintiff  and  Defendant,  that  in  consideration  that  the 
Plaintiff  would  sell  and  deliver  certain  goods  to  one  Calvert 
which  be  had  ordered  and  contracted  to  buy  of  the  Plaintiff, 
without  the  Plaintiff  requiring  payment  in  cash  on  delivery, 
and  would  take  Calvert'i  acceptance  to  a  bill  drawn  by 
Plaintiff  at  one  month,  and  indorse  and  deliver  such  ac- 
ceptance to  the  Defendant,  and  would  permit  the  Defendant 
to  deduct  3/.  per  cent,  from  the  amount  of  the  bill  for 
discounting  the  same  and  indemnifying  and  protecting  the 
Plaintiff,  the  Defendant  promised  that  he  would  cash  or 
discount  the  bill  and  indemnify  and  protect  the  Plaintiff 


9, 

Batbmam< 
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1866^  from  the  payment  thereof.  Averment^  that  the  Plaintiff 
Mallet  thereupon  sold  and  delivered  the  said  goods  to  Calvert 
without  requiring  payment  in  cash  on  delivery,  and  took 
from  him  his  acceptance  to  a  bill  of  exchange  drawn  by  the 
Plaintiff,  and  averment  of  conditions  precedent.  Breach, 
that  the  Defendant  had  not  cashed  and  discounted  the  bill 
and  bad  not  indemnified  and  protected  the  Plaintiff  from 
the  payment  of  it. 

The  pleas  traversed  the  various  allegations  in  the  decla- 
ration. 

At  the  trial  a  verdict  was  entered  for  the  Plaintiff. 

Sir  O.  Honyman  subsequently  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  Defendant,  on  the  ground  that  the 
contract  set  out  in  the  declaration  should  have  been  in 
writing,  in  accordance  with  the  provisions  of  the  4th  section 
of  the  Statute  of  Frauds.  That  rule  having  been  made 
absolute,  the  Plaintiff  appealed. 

Coleridge^  {Prentice  with  him,)  for  the  Plaintiff. — 
The  action  is  for  the  breach  of  a  promise  to  cash  a  bill, 
and  the  question  for  the  Court  is  whether  the  contract  on 
which  the  action  is  brought  falls  within  the  provisions 
of  the  fourth  section  of  the  Statute  of  Frauds ;  the  enact- 
ment being  that  '^  No  action  shall  be  brought  upon  any 
special  promise  to  answer  for  the  debt,  default  or  mis- 
carriages of  another,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged.**  The  promise  then  in  this  case  must  be  to  answer 
for  the  debt,  default  or  miscarriage  of  Calvert,  for  unless 
that  be  so  this  contract  does  not  require  to  be  in  writing. 
It  is  submitted,  however,  in  the  first  place,  that  the  action 
is  not  brought  in  respect  of  any  "debt  or  default"  on 
Calvert\8  part;  secondly,  that  there  was  no  "promise" 
to  answer  for  the  debt,  default  or  miscarriage  of  Calvert, 
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and^  thirdly,  that  the  present  case  is  not  within  the  statute        1866, 
at  all,  inasmuch  aa  the  transaction  was  no  more  than  the      Hauuk 
purchase  of  a  bilL    [iBjacAium^  J.    It  may  ha^e  been  a     s^xw^iii 
buying  of  the  hill^  but  a  buying  in  order  that  the  Plaiotiff 
should  not  be  ealled  upon.]     There  was  no  debt  existing 
at  the  time  of  the  Defendant's  refusal  to  discount,  for  the 
parties  had  agreed  that  payment  should  be  by  bill,  and  so 
long  as  the  bill  was  running  there  was  a  suspension  of 
the  debt.     [Blackburn,  J.     Is  it  necessary  that  there 
should  be  a  **debt?"     If  I  promise  that  at  maturity  of 
the  bill  I  will  pay^i  is  not  tliat  within  the  statute?]     Then 
there  was  no  '^  default/'  for  Cahert  had  done  all  that  he 
was  bound  to  do.    He  was  bound  to  give  a  bill>  which 
he  did,  bat  he  was  not  bound  to  pay. 

Further  here  was  no  '^  promise"  to  answer  for  the  deb^ 
default  or  miscarriage  of  another.  The  terms  were  not 
"  If  Calvert  do  not  pay  you,  I  will/'  nor  "  If  he  do  not 
meet  his  acceptance,  I  will ;"  the  liability  of  the  Defend^ 
ant  arose  before  Calverts  liability  could  be  incurred,  and 
such  was  the  intention  of  the  parties.  [Pollock^  C.  B. 
The  Plaintiff  had  never  extinguished  his  right  against 
the  buyer.  Blackburn,  J.  Is  not  a  promise  to  give 
a  guarantee  as  much  within  the  statute  as  a  guarantee 
itself?]  If  this  had  been  an  agreement  to  buy  the  Plain- 
tiff's hill,  still  it  would  not  be  within  the  Act^  [PoUock, 
C.  B.  I  should  think  it  would,  for  substantially  it  would 
be  a  promise  to  indemnify.]  It  is  submitted  that  a  pro- 
mise to  guarantee  is  not  within  the  statute.  This  is  not 
an  undertaking  to  answer  for  the  *'  debt  **  or  **  deftiult" 
of  another.  The  promise  for  the  consideration  is  an 
original  prombe.  The  Defendant  undertakes  to  stand  in 
the  position  of  the  vendor,  and  the  question  arises  whether 
that  amounts  to  an  indemnity  to  the  vendor.  In  one  sense 
it  does,  but  not  in  the  sense  in  which  the  words  are  used  in 
the  Act  In  Siory  on  Contracts^  3rd  ed.  861,  it  is  stated 
that  ''the  statute  only  applies  to  collateral  engagements; 
tikat  is,  to  eogagemenls  upon  which  the  guara^tor  is  only 
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1866.  conditionally  liable,  upon  the  default  of  some  other  person, 
Mallbt  ^ho  is  solely  liable  originally.  It  was  formerly  held,  that  a 
BATBMAir.  promise  made  before  the  delivery  of  goods  supplied  to  a  third 
party  was  an  original  undertaking,  and  not  within  the  statute, 
which  applied  only  to  promises  made  after  the  delivery  of 
goods.  But  this  distinction  is  now  exploded  as  wholly  un- 
sound; and  whether  the  promise  be  made  as  a  guarantie  of  a 
subsisting  debt,  or  in  reference  to  a  future  debt,  it  is  equally 
within  the  statute,  provided  that  the  guarantor  is  not  to  be 
looked  to  as  the  original  debtor.  But  if  the  guarantor  be 
in  any  manner  a  party  to  the  original  promise,  and  liable 
co-extensively  with  the  other  party,  in  the  first  instance,  and 
not  upon  his  default  alone,  the  statute  does  not  apply.  The 
questions  are,  to  whom  did  the  guarantee  originally  look  for 
the  primary  fulfilment  of  the  engagement?  and  if  there 
be  no  default,  who  is  the  person  solely  liable?"  Now 
Caloert  was  not  liable  on  the  primary  contract;  the  only 
person  liable  was  Bateman,  and  that  being  so,  no  writing 
was  required  and  the  Act  does  not  apply. 

Sir  G.  Honyman  {Watkui  Williams  with  him)  was  not 
called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  it  is  not 
necessary  to  hear  the  counsel  for  the  Defendant.  My 
Brother  Blackburn  has,  in  the  course  of  the  atpiment, 
really  brought  forward  the  precise  matter  on  which  we  are 
to  decide,  that  is,  whether  a  contract  to  give  a  guarantee  is 
not  as  much  within  the  statute  as  a  guarantee  itself?  I  think 
that  to  hold  that  a  guarantee  must  be  in  writing,  but  tliat  a 
contract  to  give  a  guarantee  need  not  be,  would  be  to  commit 
the  same  mistake  as  o.ur  ancestors  committed  in  regard  to 
the  Statute  of  Uses.  It  was  there  enacted,  that  possession 
should  go  along  with  the  use,  but  legal  ingenuity  imme- 
diately discovered  that  there  might  be  a  use  to  A.  in  trust 
for  jB.,and  thus  it  was  said  that  all  that  was  effected  by  the 
Statute  of  Uses  was  to  add  thrcQ  words  to  every  conveyance. 
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Here  the  parties  coiue  to  an  agreement,  and  is  it  not  the 
BubBtantial  meaning  of  that  agreement,  that  the  Defendant 
promises  the  Plaintiff  upon  certain  terms  that  if  the  buyer 
of  the  goods  do  not  pay  the  Plaintiff,  he,  the  Defendant, 
will  do  so  ?  It  is  substantially  an  agreement  by  which  the 
buyer  of  the  goods  was  not  to  be  entirely  exonerated,  but 
by  which  the  vendor  was  to  be  indemnified  in  case  the 
buyer  made  default.  That  is  an  undertaking  clearly  within 
the  intention  of  the  statute,  and  we  are  of  opinion,  therefore, 
that  the  judgment  of  the  Court  below  ought  to  be  aflSrmed. 

Judgment  affirmed. 


113 


1865. 


Mallbt 

V. 

Batbman. 


{Coram  Pollock,  C.  B.,  Bramwbll^  Channbll,  Pigott, 
BB.,  and  Blackburn,  Mkllor  and  Sheb,  J  J.) 

Irwin  v.  Sir  George  Grey,  Bart.  ..     ^   „„ 

'  November  29. 

Upon  a  judgment  after  verdict  for  Defendant,  Plaintiff  assigned  as  error  in  Jury  process, 
fact,  that  all  the  special  jurors  who  had  been  struck  were  not  sum-   Error  infaei, 
moned  ;  that  by  reason  thereof  and  the  names  of  the  said  special  jurors  error  thereon, 
not  having  been  called  over  at  or  after  10  o'clock,  the  hour  named  in  Irregularitff, 
the  summons,  only  ten  special  jurors  attended  and  were  sworn,  and  that 
two  talesmen  were  thereupon  sworn  on  the  said  jury.    Held,  that  there 
was  no  error,  the  matters  complained  of  being  irregularities,  which 
ought  to  have  been  complained  of  to  the  Court  below  on  motion. 

■  jlRROR  assigned  on  a  judgment  of  the  Court  of  Com- 
-*^  mon  Pleas,  on  error  in  fact,  after  verdict  for  the 
Defendant. 

The  proceedings  in  the  Court  below  are  reported,  19 
C.  B.,  N.  S.  685. 

The  judgment  roll  set  out  the  record,  and  by  the  declara- 
tion the  Plaintiff  claimed  damages  against  the  Defendant 
for  not  presenting  to  her  Majesty  a  certain  petition  of 
right,  in  which  he  was  suppliant,  and  in  which  he  prayed 
for  a  mandamus  commanding  the  Defendant  to  submit  the 
said  petition  to  her  Majesty.  The  only  plea  was  the  gene- 
ral issue. 
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186&  The  record  then  proceeded: — '< Afterwards  ontheeaid 

iftwiH  l^tt^  day  of  January^  1863,  come  the  Plaiotiff  in  person 
Sir  Gboroe  ^°^  ^^^  Defendant  by  his  attorney  aforesaid ;  and  the  Right 
Gut.  Honourable  Sir  WUliam  Erie,  Knight,  her  Majesty's  Chief 
Justice  assigned  to  hold  Pleas  in  her  Majesty's  Court  of  the 
Bench,  hath  sent  hither  his  recordi  had  before  him  in 
these  words :  '  Afterwards  on  the  26th  day  of  November, 
in  the  year  of  our  Lord  1862,  at  Westminster  Hall,  in 
the  county  of  Middlesex,  before  the  Right  Honourable  Sir 
William  JErle,  Knight,  her  Majesty's  Chief  Justice  assigned 
to  hold  Pleas  in  her  Majesty's  Court  of  the  Bench,  come 
the  within  mentioned  Plaintiff  in  person,  and  the  within 
mentioned  Defendant  by  his  attorney  within  mentioned,  and 
a  jury  of  the  said  county  being  summoned  also  come,  who 
being  sworn  to  try  the  matters  in  question  between  the  said 
parties,  upon  their  oath  say  that  he  the  Defendant  is  not 
guilty.  Therefore  it  is  considered  that  the  Plaintiff  take 
nothing  by  his  said  writ,  and  the  Defendant^do  go  thereof 
without  day,  See/  " 

The  Plaintiff  on  22nd  January,  1 863,  assigned  as  error  in 
fact  in  the  record  and  proceedings,  that  after  issue  joined  and 
before  trial  it  was  ordered  by  rule  of  Court  that  at  the  ex- 
pense of  the  Defendant  forty-eight  special  jurors  should 
be  nominated,  and  that  twenty-four  of  the  said  jurors 
should  be  struck  and  summoned  for  the  trial  of  the  said 
issues;  that  eight  of  the  above  special  jurors  although  so 
struck  were  not  summoned  ;  that  by  reason  thereof, 
and  the  names  of  the  aforesaid  special  jurors  not  having 
been  called  over  in  Court  at  or  after  10  o'clock,  the  hour 
named  in  the  summons  for  the  jury  to  attend  the  Court, 
only  ten  of  the  said  special  jurors  attended  and  were  sworn 
on  the  said  jury,  and  that  a  tales  was  thereupon  prayed  on 
behalf  of  the  Defendant,  and  that  two  talesmen  were 
accordingly  sworn.  Error  was  joined  thereon,  and  on  the 
10th  July,  1866,  the  Court  of  Common  Pleas  gave  judg- 
ment in  favour  of  the  Defendant.   On  the  2l6t  July,  1865, 
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the  Plaintiff  entered  a  suggestion  of  error  in  law  in  the       .1865. 
aboTe  record  and  proceedings,  and  the  Defendant  joined  in        Irwin 

Plaintiff  in  person  now  contended  that  the  Defendant,  <«»¥. 
not  having  pleaded  issuably,  error  in  fact  was  converted 
into  error  in  law,  and  then  argued,  first,  that  all  the  special 
jurors  who  were  struck  ought  to  have  been  summoned  (a). 
IHannen  for  the  Defendant — The  matters  now  urged  by 
the  Plaintiff  are  errors  in  fact,  and  as  such  are  not  cog- 
nizable by  this  Courtfc  {Pollock^  C.  B.  If  there  was  error 
in  fact  in  the  Court  below,  such  as  the  appearance  of  an 
infant  by  attorney,  and  it  appeared  on  the  record  that  the 
Court  had  decided  that  it  was  not  error,  would  not  that 
be  error  in  law  here?  JBramwell,  B.  Should  you  not 
have  applied  to  quash  the  proceedings  in  the  Court  be- 
low ?)  The  Defendant  did  not  know  but  that  the  Plaintiff 
would  assign  error  in  law.  (Blackburn^  J.  Would  not 
error  in  law  lie  on  the  decision  of  the  Court  below,  that 
that  was  error  of  fact  which  was  not  so?  PoUock,  C.  B. 
Have  you  any  authority  on  that  point  ?)  No,  there  is  no 
case  showing  that  such  an  appeal  lies,  (Pollock,  C.  B. 
We  tliink,  however,  that  we  ought  to  hear  the  Plaintiff.)  ] 

The  Plaintiff  then  proceeded  with  his  argument,  which  was 
in  substance  the  same  as  in  the  Court  below.  He  cited  Year 
Book  (b);  Rex  v.  Franklin  (c) ;  Holt  v.  Meddowcroft  (d) ; 
Hague  v.  Hall(e);  O'Connell  v.  The  Queen,  in  error  (/); 
Haldane  v.  BeaucUrk  (g) ;  Blodwell  v.  Edwards  {K) ; 
Montague  v.  Smith  (i) ;  Rogers  v.  Smith,  in  error  (A) ;  Rex  v. 
Perry  if)',  Newman  v.  Graham  {m);  Viner*s  Abridgment, 
**  Error,"  K.  c.  5.  He  contended.  Secondly,  that  the  spe- 
cial jury  struck  ought  to  have  been  the  jury  returned  for 
the  trial:  O'Connell  v.  The  Queen,  in  error (/).    Thirdly, 

(a)  6  Ceo.  4,  c.  50,  $.  25.  (g)  3  £r.  658. 

(6)  17  Ed.  3,/o.  50.  (h)  Cro.  Elii.  509. 

(0  5  r.  R.  454.  (•)  16  Jar.  40. 

(d)  4  M.  If  S.  467.  (ft)  1  il.  4-  £.  772. 

(e)  h  M.if  G.  693.  (/)  5  T.  R.  453. 
(/)  11  C/.  *  Fin.  155.  (w)  11  C.  B.  153. 
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1865.       that  a  tales  can  only  be  prayed  when  a  jury  are  in 

Irwin        default  by  not  appearing,  which  they  are  not  if  they  have 

SirGeorob    ^^^  ^''  ^^^  summoned.     Fourthly,  that  this  issue  not 

Gret.        having  been  tried  by  a  duly  constituted  jury  the  verdict 

was  not  binding  and  was  a  nullity.     Fifthly,  that  the  names 

of  the  special  jurors  not  having  been  called  over  at  or  after 

the  hour  named  in  the  summons,  the  verdict  was  a  nullity 

on  that  ground  also,  and  citing   Crowder  v.  Roohe  (a) ; 

Curtis  V.  March  {b).      Sixthly,   thc^t  the   error  assigned 

did  not  contradict  the  record,  which  was  silent  as  to  a 

special   jury  having   been    struck.      Seventh,    that    the 

matters  assigned  as  error  were  causes  of  error,  and  not 

merely  irregularities.   Eighth,  that  if  there  had  been  waiver 

the  Plaintiff  should  have  pleaded  it. 

Hannen  (Bayford  with  him)  was  not  called  upon. 

Pollock,  C.  B.,  said  :  We  are  all  of  opinion  that  it  is 
not  necessary  to  hear  counsel  on  the  other  side.  The  fact 
that  some  of  the  jury  struck  were  not  summoned  might  be 
a  ground  for  postponing  the  trial  or  granting  a  new  trial 
under  some  circumstances,  and  it  ought  to  have  been 
complained  of  (if  at  all)  in  the  Court  below  on  motion. 
So  of  the  other  matters  objected  to  by  the  Plaintiff,  we  are 
all  of  opinion  that  they  cannot  be  assigned  as  error  in  a 
Court  of  Appeal. 

The  cases  cited  prove  that  the  Court  in  which  the  irre- 
gularity has  occurred  will  correct  it  But  no  case  has 
decided  that  a  mere  irregularity  in  practice,  assuming  these 
to  be  such,  can  be  made  the  ground  of  reversing  a  judg- 
ment 

We  think  the  judgment  must  be  affirmed. 

Judgment  affirmed, 
(fl)  2  Wa$,  144.  (6)  3  H.  N.  866. 
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1866. 


JwM  19  and  7.0^ 

BuLLEN  and  Another  i).  Sharp  the  Elder.  o^d  Nov.  29, 

186>5. 

(1.)  The  Defendant,  early  in  1857»  having  applied  to  F.,  an  underwriter  at  Partnership. 
Lloyd's,  to  introduce  the  Defendant's  son,  tF.  Sharp,  there  as  a  member,  Principal  and 
the  son  and  P.  shortly  afterwards  agreed  that  an  underwriter's  business  agent. 
should  be  opened  in  the  son's  name,  to  be  managed  by  F.  at  a  salary  and  PartieipatUm  rf 
upon  certain  terms.    This  was  done  and  the  business  proved  profitable  prq/lts. 
till  November,  1858,  when  the  son  and  F.  having  made  a  further  agree-  Jssignment  to 
ment  by  which  the  business  was  to  be  extended,  the  son  in  January,  trustees. 
1859,  wrote  to  the  Defendant  as  follows : — "  In  consideration  of  your  Evidence. 
guaranteeing  me  to  the  extent  of  5,0002.  in  my  business  of  an  under*  ^ect  qfjudg- 
writer  until  by  such  business  I  shall  make  or  acquire  from  the  profits  ment  of  House 
thereof  the  full  and  clear  sum  of  5,000/.  after  providing  for  all  known  i^  Lords. 
losses,  I  hereby  promise  and  agree  to  pay  to  you  during  your  life  in   Special  case» 
case  I  shall  so  long  live,  but  not  otherwise,  an  annuity  of  500/.,  being  Reasonable 
equal  to  10  per  cent,  per  annum  on  the  sum  of  5,000/.     Moreover,  in  inferences  rf 
no  case  are  you  to  be  considered  as  a  partner  with  me  in  the  said  fact^ 
business  of  an  underwriter.    And  further  that,  if  at  the  end  of  three  Fraud, 
years  from  the  date  hereof,  it  shall  appear  that  one-fourth  of  the  net 
average  annual  profits  during  that  period  made  by  me  in  the  said 
business  shall  amount  to  more  than  500/.,  then  and  in  that  case  the 
said  annuity  shall  thenceforth  be  increased  to  a  yearly  sum  equal  to 
one-fourth  of  such  net  average  annual  profits  made  bv  me  in  the  said 
business  during  the  said  three  years."      By  a  settlement  made  by 
the  son,  upon  his   marriage   in  the  August  following,  reciting  that 
letter,  he  assigned  to  the  Defendant  and  one  D.  as  trustees  "all  and 
singular  the  sums  of  money,  earnings,  profits  and  emoluments  which  are 
DOW  in  the  hands  of  the  said  F.,  and  all  such  as  shall  hereafter  come 
into  the  hands  of  the  said  F.,  or  other  the  agent,  deputy  or  attorney  for 
the  time  being  of  the  said  W.  Sharp  tlie  younger  to  be  substituted  for 
the  said  F.  as  hereinafter  mentioned  on  account  or  in  respect  of  the 
said  hereinbefore  mentioned   underwriting  business,"  togeti)er  with 
power  to  the  trustees  as  the  attornies  of  the  son  to  demand,  sue  for, 
recover  and  receive  and  give  effectual  receipts  for  the  said  monies, 
proceeds  and  premises  assigned,  and  a  direction  to  F.  or  other  agent 
for  the  son  for  the  time  being  to  pay  the  same  over  to  the  trustees. 
The  first  trust  was  out  of  the  monies  and  profits  arising  from  the  said 
underwriting  business  to  pay  the  Defendant  the  annuity  agreed  to  be 
paid  to  him  by  the  above  letter ;  and  a  further  trust  was  to  accumulate 
and  invest  the  surplus  of  the  money,  profits  and  premises  assigned 
until  the  same  should  amount  to  8,500/.  and  should  remain  of  that 
amount,  without  reduction  on  account  of  losses  in  the  said  business  for 
two  years,  and  then  to  reassign  the  said  monies  and  profits  arising  from 
the  said  underwriting  business  to  the  son  absolutely.     In  December, 
1859,  and  whilst  F.,  in  pursuance  of  his  agreement,  was  carrying  on  the 
underwriting  business  for  the  Defendant's  son,  who  subsequently  be- 
came bankrupt,  F.,  by  his  clerk,  subscribed  a  marine  policy  in  the  son's 
name,  the  assured  being  wholly  ignorant  of  the  arrangement  between 
the  Defendant  and«his  son  and  of  the  settlement     Held,  in  the  Ex- 
chequer Chamber,  by  Pollock,  C.  B.,  Blackburn,  J.,  Channell  and  BraU' 
well,  BB.,  reversing  the  jud^ent  of  the   Common   Pleas  upon  a 
special  case,  stated  in  an  action  on  the  policy,  with  liberty  to  draw 
any  reasonable  inferences  of  fact  (Pigott,  B.,  and  Shee,  J.,  dissen- 
tientibus),  that  the  Defendant  was  not  liable  as  a  partner  with  his  son 
in  the  underwriting  business. 

(2.)  Per  Blackburn,  J.: — A  decision  of  the  House  of  Lords  is  binding,  net 

VOL.  I.— C.  P.  K 
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1865,  only  on  all  inferior  tribunals,  but  even  on  that  House  itaelf  when  sitting 

—  judicially. 

Sullen         (3.)  Per  Blackburn,  J.  and  ChanneU,  B. : — Inferior  tribunals,  though  bound 
9,  by  a  decision  of  the  House  of  Lords  and  the  ratio  decidendi  of  the 

Sharp.  decision,  are  not  bound  by  every  reason  given  by  the  Lords  in  deliver- 

ing their  opinions. 
(4.)  Qtttfrf,  whether  where  facts  are  stated  in  a  special  qase,  with  power 
reserved  to  the  Court  to  draw  any  reasonable  inferences  of  fact,  the 
Court  is  not  bound  to  assume  the  facts  to  have  been  really  as  stated, 
and  cannot  infer  that  what  was  done  was  done  fraudulently  or 
colorably. 

npHIS  was  a  proceeding  in  error,  brought  upon  a  judg- 
"■•  ment  of  the  Court  of  Common  Pleas  on  a  special 
case. 

The  action  was  upon  a  policy  of  insurance  at  Lloyds, 
in  which  the  declaratiop  alleged  that  the  Defendant  sub- 
scribed the  policy  for  £100,  and  became  an  insurer  thereon 
to  the  Plaintiff  to  that  amount. 

In  the  Common  Pleas  judgment  was  given  for  the 
Plaintiff.  The  facts  are  fully  stated  in  the  report  of  the 
case  in  the  Court  below,  18  C.  £.,  N.  S.  614. 

The  case  was  argued  in  this  Court  on  the  19th  and  20th 
of  June^  before  Pollock,C.B.,  the  late  Mr.  Justice  Cromp- 
tan,  who  died  before  judgment  was  delivered,  Bramwell,  B., 
JBlackburnyJ.f  Channell  and  PigoUf  BB.,  and  Shee^  J. 

Lush^  {Mellisk  and  Sir  Oeorge  Honyman  with  him,)  for 
the  Defendant  The  judgment  of  the  Common  Pleas 
was  wrong.  On  the  other  side  it  will  be  contended  that 
the  effect  of  the  agreement  made  in  January ^  1859,  be- 
tween the  Defendant  and  his  son,  and  the  marriage  set- 
tlement of  the  latter  executed  in  August  in  the  same 
year,  was  to  constitute  the  Defendant  a  partner  in  the 
underwriting  business  carried  on  by  the  son^  and  thereby 
to  make  him  liable.  By  the  agreement,  in  considera- 
tion of  the  Defendant's  guarantee  to  the  extent  of  5,000/. 
the  son  agreed  to  pay  the  Defendant  an  annuity  of  500i. 
per  annum ;  and  if  at  the  end  of  three  years  it  should 
appear  that  one-fourth  of  the  net  average  annual  profits 
made  by  the  son  in  the  business  amounted  to  more  than 
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600/.,  then  thnt  the  annuity  should  be  increased  to  a  yearly  1865. 
sum  equal  to  one-fourth  of  such  net  average  profits.  Now  bullbh 
it  is  clear  that  by  taking  the  annuity  for  the  three  years  the 
Defendant  would  not  become  a  partner;  and  the  provision 
relating  to  the  contingent  increase  of  the  annuity  after 
that  time  cannot  affect  his  liability,  as,  before  the  three 
years  had  elapsed,  the  son  became  bankrupt.  But  the 
effect  of  the  marriage  settlement  will  be  relied  on.  That 
however  carries  the  case  no  farther  against  the  Defend- 
ant. After  reciting,  amongst  other  things,  the  agreement 
in  1857  between  the  Defendant's  son  and  Fenn^  by  which 
the  underwriting  business  was  to  be  carried  on  under  Fenn's 
management  and  superintendence,  and  that  in  contem- 
plation of  the  marriage  it  had  been  agreed  that  the  son 
should  assign  to  the  Defendant  and  JDonnison  all  monies 
then  in  the  hands  or  thereafter  to  come  into  the  hands  of 
Fenn  in  respect  of  the  said  business  on  behalf  or  for  the 
benefit  of  the  son,  the  son  assigned  to  the  Defendant  and 
Donnison  all  monies,  earnings  and  profits  which  were  then 
in  Fenn's  hands,  or  which  should  thereafter  come  into  his 
hands  on  account  of  the  business,  with  a  power  of  attorney 
to  sue  for  the  same,  in  trust  in  the  first  place  to  pay  the 
Defendant  the  annuity  of  500/.,  and  upon  further  trust, 
after  payment  of  the  last-mentioned  and  other  monies,  to 
accumulate  the  surplus  until  it  should  amount  to  8,500/., 
and  remain  of  that  amount  for  two  years;  and  from  and 
after  the  time  when  the  accumulations  should  have  reached 
that  amount,  and  have  so  remained  for  two  years,  to 
reassign  the  said  monies  and  profits  to  the  Defendant's 
son  absolutely.  The  deed  therefore  neitlier  gives  the 
Defendant  power  to  interfere  in  the  underwriting  business, 
nor  any  interest  in  the  increase  of  the  profits  of  it.  It 
is  not  open  to  the  Plaintiff  upon  a  special  case,  stated  as 
this  is,  to  say  that  the  deed  was  colourable.  Its  object 
is  bond  fide  to  make  a  good  business  for  the  son,  and, 
when  that  end  has  been  attained,  the  business  is  to  be  his 

k2 
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1865.       absdately.    The  arrangement  was  a  prudent  and  proper 
3„^,^jii      one,  having  regard  to  the  nature  of  the  business.     [As 
*-  to  the  course  of  business  Beckwith  ▼.  BuUen  (a),  Sweeting 

▼.  Poorer  (A), -XifJiofT.  IFicMawCc),  were  referred  to.]  The 
Plaintiffs  are  not  entitled  to  succeed  unless  they  make  out 
either  that  the  son  carried  on  the  business  jointly  with  tlie 
Defendant,  or  that  the  relation  between  them  was  such 
that  each  was  the  agent  of  the  other.  But  it  is  obvious 
that  the  son  may  carry  on  the  business  as  he  pleases,  and 
that  the  Defendant  has  no  control  in  it  Possibly  the 
5002.  annuity  might  absorb  all  the  profits ;  but  if  so,  that 
would  not  make  the  Defendant  a  partner;  and,  in  case 
the  profits  should  exceed  the  500/.,  the  Defendant  would 
derive  no  advantage  from  the  excess.  The  Defendant  was 
merely  a  creditor  of  his  son  for  an  annuity  of  500/.  per 
annum,  and  this  deed  amounts  to  no  more  than  an  assign* 
ment  to  a  creditor  to  enable  him  to  pay  his  own  debt  The 
reasons  given  by  the  learned  Judges  for  their  judgments 
below  are  not  the  same.  £!rle,  C.  J.,  says  {d),  that  he  does 
not  rely  so  much  upon  the  antecedent  agreement  as  upon 
the  deed ;  and,  in  remarking  that  the  ground  upon  which 
the  decision  of  the  House  of  Lords  in  Cox  v.  Hickman  (e) 
proceeded  was  sound,  says,  **  It  was  admitted  there  that 
for  debts  contracted  by  the  trustees  they  would  be  liable.** 
The  distinction  between  that  case  and  the  present  is  that 
there  the  trustees  carried  on  the  business,  whereas  in  this 
case  neither  the  Defendant  nor  his  co-trustee  has  any 
power  to  interfere  with  it 

Brown,  {Trevelian  with  him,)  for  the  Plaintiffs. — ^The 
Court  is,  no  doubt,  bound  by  the  decision  of  the  House 
of  Lords  in  Cox  v.  Hickman  (f) ;  but  not  by  the  reasons 


(a)  8  £.  ^  fi.  683,  690.  (Jb)  7  C.  B.,  N.  S.  449,  460. 

(e)  14  C.  K,  N.S.  435,  452.  (rf)  18  C.  B.,  N.  S,  654. 

(e)  8  Bf.  L.  C.  268.  C/)  8  H.  L.  C.  268. 
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given  by  the  individual  Judges.  There  it  was  decided  that  1865. 
the  creditors  who  executed  the  deed  did  not  become  liable  Bullem 
as  partners  for  debts  contracted  by  the  trustees,  and  that  sbarp. 
the  trustees  did  not  carry  on  the  Stanton  Iron  Company  as 
.  their  agents.  But  the  authorities,  from  Wattgh  v.  Carver  (a) 
down  to  that  case,  show  that  a  participation  in  profits 
under  such  circumstances  as  those  here  disclosed  does 
constitute  a  partnership.  Under  the  settlement  all  the 
monies,  earnings  and  profits  are  assigned,  eo  nomine,  to  the 
Defendant  and  his  co-trustee,  and  that  which  would  other- 
wise go  to  pay  creditors  is  swallowed  up.  In  Cox  v.  Hick' 
n(an(b)  it  was  taken  as  admitted  that  the  trustees  were 
liable,  though  the  creditors  were  not.  Grace  v.  Smith  (c) 
was  an  action  brought  against  Smith  alone  as  a  secret 
partner  with  one  Robinson,  and  it  was  held  that  money 
lent  by  a  retiring  partner  at  legal  interest,  with  an  addi* 
tional  annuity  for  a  certain  term,  was  not  a  continuance  of 
the  partnership ;  but  in  Bloxham  and  Pell,  there  cited  at 
p.  999,  where  it  appeared  that  an  annuity  was  payable 
to  a  retiring  partner  in  lieu  of  profits,  Lord  Mansfield 
held  that  the  annuitant  remained  a  secret  partner,  and 
observed,  ''this  was  a  device  to  make  more  than  legal 
interest  of  money,  and  if  it  was  not  a  partnership  it  was 
a  crime.  And  it  shall  not  lie  in  the  Defendant  Pelts 
mouth  to  say,  It  is  usury  and  not  a  partnership.''  So  in 
Ex  parte  Wilson,  In  re  Colbeck  (d),  an  assignment  by  a 
retiring  partner  of  all  his  share  upon  trust  to  pay  him  an 
annuity  for  his  life,  subject  to  an  abatement  or  enlarge- 
ment according  to  the  fluctuation  of  the  profits  of  the 
trade,  was  held  not  to  determine  the  partnership,  with  re- 
ference to  the  creditors.  At  p.  52  of  the  report.  Lord 
Hldon  says,  "  He  certainly  must  be  taken  to  have  retired 
from  the  business  reserving  an  interest  in  the  profits  of 

(a)  2  H.  B/.  235;  1  Sm,  L.  C.  818,  5M  ed, 
(6)  8  H.L.C.  268.  (c)  2  H'.  Blacks,  998. 

(</)  Buck,  B.  C.  48. 
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1866>  the  tradC)  for  the  annuity  he  received  was  not  merely  an 
BuLLBH  annuity  the  amount  of  which  was  calculated  with  reference 
Sharp*  ^^  ^^^  ^^^^  present  profits,  but  it  was  to  be  paid  out  of 
the  profits,  and  to  be  subject  to  abatement  or  enlargement 
as  the  profits  might  fluctuate."  In  Ex  parte  Hamper  {a)^ 
he  says,  p.  412,  "  It  is  clearly  settled,  though  I  regret  it, 
that,  if  a  man  stipulates,  that,  as  the  reward  of  his  labour, 
he  shall  have,  not  a  specific  interest  in  the  business,  but 
a  given  sum  of  money,  even  in  proportion  to  a  given 
quantum  of  the  profits,  that  will  not  make  him  a  partner; 
but,  if  he  agrees  for  a  part  of  the  profits,  as  such,  giving 
him  a  right  to  an  account,  though  having  no  property  in 
the  capital,  he  is  as  to  third  persons  a  partner ;  and  in  a 
question  with  third  persons  no  stipulation  can  protect  him 
from  loss."  [He  also  cited  Ex  parte  Chuck  {b) ;  Bond 
V.  Pittard{c);  Story  on  Partnership  {d)»']  In  Cox  v. 
Hickman  the  Judges  in  the  Exchequer  Chamber  were 
equally  divided  in  opinion,  and,  though  the  House  of 
Lords  reversed  the  judgments  of  this  Court  and  the  Ex* 
chequer  Chamber,  it  overruled  no  decided  case ;  but  dealt 
with  the  one  then  under  consideration  as  peculiar  (e). 
None  of  the  learned  Judges  who  took  part  in  that  judg- 
ment quarrel  with  the  rule  that  participation  in  profits  is  a 
test  of  partnership.  Lord  Cranworth  if)  says, ''  It  is  often 
said  that  the  test,  or  one  of  the  tests,  whether  a  person  not 
ostensibly  a  partner,  is  nevertheless,  in  contemplation  of 
law,  a  partner,  is,  whether  he  is  entitled  to  participate  in  the 
profits.  This,  no  doubt,  is,  in  general,  a  sufficiently  accurate 
test;  for  a  right  to  participate  in  profits  affords  cogent, 
often  conclusive  evidence,  that  the  trade  in  which  the 
profits  have  been  made  was  carried  on  in  part  for  or  on 
behalf  of  the  person  setting  up  such  a  claim.  But  the  real 
ground  of  the  liability  is,  that  the  trade  has  been  carried  on 

(a)  17  Fc#.  403.  {d)  SecU.  66,  67,  68. 

(6)  8  Bing.  469.  (e)  See  18  C.  B.,  N.  5. 648—9. 

(f)  3  Ai.  if  W,  357.  (J)  8  U.  L.  C.  306. 
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by  persons  acting  on  his  behalf."  IShee^  J.  You  say  that  1865. 
here  the  Defendant  did  carry  on  the  underwriting  business ;  bullbit 
but  Lord  Cranworth  says,  in  that  case,  that  the  creditors  »• 

did  not  carry  on  the  business  of  the  Stanton  Iron  Comr 
pantf.  Pollock,  C.  B.  The  Courts  arrived  at  the  acme 
of  nicety  when  they  held  that  a  stipulation  for  a  clerk  to 
receive  a  salary  proportioned  according  to  the  profits  of 
the  business  would  not  make  him  a  partner,  but  that  if  it 
was  that  he  should  receive  a  sum  from  the  profits  it  would 
do  so  (a).]  The  cases  are  reviewed  in  the  note  to  Waugh 
V.  Carver  J  in  1  SmithLS  Leading  Cases,  833, 5  th  ed.  ^Pollock, 
C.  B.  It  would  be  difficult,  perhaps,  to  write  so  good  a  book 
as  that;  but  I  wish  you,  Mr.  Brovm,  would  write  a  work 
upon  misleading  cases.  Bramwell,  B.  Waugh  v.  Carver 
should  have  a  conspicuous  place  in  it]  The  distinction  is, 
that  where  a  specific  sum  is  payable  proportioned  to  profits 
the  claim  of  the  party  entitled  extends  only  to  the  individual 
monies;  but  where  a  sum  is  payable /rom  profits  the  party 
entitled  has  an  interest  and  control  over  the  funds,  and  a 
right  to  an  account  (a).  [^Bramwell,  B.  The  decisions  upon 
this  subject  have  been  a  surprise  to  the  commercial  world, 
and  practically  have  not  been  acted  upon.  The  Plaintiff's 
supposed  cause  of  action  is  as  accidental  as  anything  can 
be.]  He  says,  in  effect,  I  have  discovered  that  you  have 
been  a  secret  partner,  and  as  you  have  been  receiving  the 
profits  it  is  only  just  that  you  should  share  the  responsibi- 
lities. The  authorities  in  favour  of  the  Plaintiff  are  so 
clear  that  the  effect  of  them  cannot  be  got  rid  of  without 
legislation.  In  Wightman  v.  Toumroeijb),  the  executors 
of  a  deceased  partner  continued  his  share  of  the  partner* 
ship  property  in  the  trade  for  the  benefit  of  his  infant 
daughter;  and  it  was  held  that  they  were  liable  upon  a 
bill  drawn  for  the  accommodation  of  the  partnership  and 
paid  in  discharge  of  a  partnership  debt,  altiiough  their 

(a)  The  distinction  here  referred  to  seems  put  an  end  to  by  the  stat. 
2S  4-  29  Viet.  c.  86,  i.  2.  (6)  \  M.  i^  S,  412. 
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names  were  not  added  to  the  firniy  but  the  trade  was  carried 
on  by  the  other  partners  under  the  same  firm  as  before, 
and  the  executors,  when  they  divided  the  profits  and  loss 
of  the  trade,  carried  the  same  to  the  account  of  the  in^t, 
and  took  no  part  of  the  profits  themselves.  If  the  De* 
fendant  is  not  taken  to  be  a  partner  the  laws  of  partnership 
may  be  easily  evaded;  for  a  trustee  under  such  a  deed 
as  this  may  go  on  for  years  putting  >  all  the  profits  of  a 
business  into  his  own  pocket,  and  yet  escape  liability  for 
its  losses. 


Lushy  in  reply. — Except  for  the  case  of  Cox  v.  Hick' 
man^  it  would  be  necessary  to  consider  the  previous  de- 
cisions. That  case,  however,  was  acted  on  in  KUshaw  v. 
Jukes  (a),  and  the  principle  there  laid  down  governs  the 
present.  The  test  whether  a  person  who  is  not  an  osten* 
sible  partner  in  a  trade,  is  nevertheless,  in  contemplation 
of  law,  a  partner,  is, — not  whether  he  is  entitled  to  partici* 
pate  in  the  profits;  although  that  affords  cogent,  often 
conclusive,  evidence  of  it, — but  whether  the  trade  has  been 
carried  on  by  persons  acting  on  his  behalf.  The  Defendant, 
under  the  deed  in  this  case,  was  a  creditor  for  an  annuity 
of  a  fixed  amount,  irrespective  of  and  not  fluctuating  with 
the  profits;  and,  as  he  had  no  power  to  interfere  in  the 
business,  and  it  cannot  be  said  that  it  was  carried  on  by  his 
agents  on  his  behalf,  he  was  in  no  sense  a  partner. 

Cur.  adv.  vuU. 

The  judges  not  agreeing  in  their  opinion,  now  delivered 
judgment  separately. 

November  29.  SfiEE,  J.  The  question  in  this  case  is  whether,  when 
the  policy  on  which  the  action  is  brought  was  effected,  the 
underwriting  business,  carried  on  in  the  name  of  William 


(6)  3  B.  *  S.  847. 
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Sharp  the  younger,  was,  in  fact,  the  business  of  the  De-        1865, 
fendant,  or  of  the  Defendant  in  partnership  with  William       Bullkn 
Sharp  the  younger;  in  other  words,  whether  the  policy,       shaep. 
underwritten  by  William  Sharp  the  younger,  was  under- 
written by  him  acting  on  behalf  of  the  Defendant  and  as 
his  agent 

The  establishment  of  William  Sharp  the  younger,  in  his 
underwriting  business  at  Lloyd's,  was  permitted  by  the 
committee  at  LloyiTs  on  an  assurance  given  to  them  by 
Fenn,  acting  as  agent  for  William  Sharp  the  younger,  but 
with  the  authority  of  the  Defendant,  who  had  refused  to 
give  a  formal  guarantee,  that  the  Defendant  would  advance 
to  William  Sharp  the  younger  a  capital  of  5,000/.,  and  never 
let  him  stand  in  want  of  further  aid  if  needed.  The  com- 
mittee, after  William  Sharp  the  younger  had,  on  that  as- 
surance, been  admitted  a  member,  inquired  of  Fenn  by  their 
secretary's  letter  of  the  20th  of  JUay,  1857,  if  the  money 
had  been  advanced,  and  Fenn,  in  answer  to  that  inquiry,  by 
the  use,  in  his  letter  of  the  22nd  May,  1 857,  of  language  more 
studiously  than  scrupulously  chosen,  had  led  them  to  believe 
that  the  5,000/.  had  in  fact  been  advanced,  and  was  in  his 
hands.  The  Defendant  William  Sharp  the  younger  and 
Fenn  seem  to  have  considered  tliat  the  assurance  given  to 
the  committee  at  Lloyd's  was,  although  the  Defendant  had 
refused  a  guarantee,  an  engagement,  binding  in  honour 
upon  him,  and  virtually,  as  between  him  and  the  committee, 
an  undertaking  to  the  extent  of  5,000/.,  for  the  under- 
writing losses  of  William  Sharp  the  younger.  Treating, 
apparently,  this  assurance  of  the  Defendant  to  the  com- 
mittee that  he  would  advance  5,000/.,  as  equivalent  to,  or 
good  security  for,  the  actual  advance  of  it,  William  Sharp 
the  younger  had  agreed  to  pay  to  the  Defendant,  during 
their  joint  lives,  ten  per  cent,  per  annum  upon  that  amount, 
and  in  lieu  of  it,  after  the  expiration  of  three  years,  one- 
fourth  of  the  average  profits  realized  by  the  business  during 
those  three  years,  should  that  fourth  amount  to  more  than 
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*^^*  600/.  Thus  far  we  have  the  Defendant  establishing  his 
BuLLBH  gon  in  a  business  to  be  carried  on  by  his  son  or  his  son's 
Sharp.  agent,  FenUy  for  his  son's  benefit,  the  Defendant  guarding 
himself,  should  the  business  become  unprosperous,  against 
eventual  loss  under  his  promise  to  advance  6,000/.,  by  a 
stipulation  that  he  should  receive  a  fixed  annuity  of  500/. 
to  commence  immediately,  and  to  be  increased  contingently 
to  a  fourth  of  the  annual  profits,  should  they  avenge, 
during  the  next  three  years,  more  than  that  sum. 

There  is  nothing  before  us  which  points  to  any  source 
other  than  the  underwriting  business  out  of  which  this 
500L  annuity  could  flow ;  but  it  was  to  be  payable  half- 
yearly,  and  at  the  expiration  of  the  first  half-year  after 
the  date  of  the  agreement  to  pay  it,  whether  profits  were 
made  or  not,  in  consideration  of  the  Defendant's  promise 
to  advance  6,000/.,  to  be  applied,  should  need  be,  to  the 
discharge  of  debts  which  might  be  incurred  in  the  under- 
writing business.  Though  fixed,  therefore,  apparently,  on 
an  estimate  of  the  probable  amount  of  profits,  and  to  in- 
crease with  an  increase  of  profits,  it  was  not  necessarily,  or 
even  probably,  in  the  first  instance,  payable  out  of  profits, 
and,  regard  being  had  to  the  consideration  for  it,  was  not 
within,  or  was  barely  within,  the  mischief,  to  prevent  which 
the  sharing  of  the  profits  of  a  business  has  been  considered 
in  many  cases  as  cogent,  though  not  conclusive,  evidence 
of  a  partnership  liability  for  its  debts.  Whether  tlie  600/. 
annuity  was  in  fact  paid  to  the  Defendant  out  of  the  profits 
of  the  business  or  not,  he  would  not,  rebtis  sic  stantibus^ 
have  been  liable  for  its  debts.  The  definition  given  of  a 
partnership  by  the  civilians, — "  Contractus  consensualis,  de 
re  vel  operis  communicandis,  lucri  in  commune  fadendi 
caussd.  Inter  quos  socios  tarn  arcta  intercedere  visa  est 
an)icitia,ut  fratreshabitisint"(a),~was  not  satisfied  by  the 

(a)  Ueineccius,  EUmenta  Juris  CicilUy  tecundum  ordinem  ImlUutionumt 
Edinb.  ed,  1822,  lib,  3,  tit.  26,  §  942,  who  refers  to  /.  63,  pr,  ff,  h.  t,  (i.  e. 
I><^. /i^.  17,n^2, /.63). 
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relation  between  him  and  his  son.  They  did  not  intend  to  186& 
be  partners,  and  the  business  was  not  carried  on  by  tlie  Bullm 
Defendant  or  by  any  person  on  his  behalf  in  partnership  sbabf. 
or  not  in  partnership  with  him. 

This  state  of  things,  however,  was  materially  altered 
under  the  marriage  settlement,  af\er  the  marriage  of 
William  Sharp  the  younger.  Fenn,  who,  up  to  that  time, 
had  carried  on  the  business  as  agent  of  WtUiatn  Sharp  the 
younger,  accounting  to  him  for  its  proceeds  at  a  salary  pay- 
able by  him,beciBime,  in  my  judgment,  the  agent  to  hold  the 
proceeds  of,  and  the  means  of  carrying  on,  the  underwriting 
business,  and  the  agent  to  carry  on  the  underwriting  busi- 
ness for  the  Defendant  and  John  Donnison  ;  to  whom, 
besides  other  property  of  William  Sharp  the  younger,  all 
monies  belonging  to  him  in  the  hands  of  JPVnn,  and  all 
monies,  earnings,  profits,  and  emoluments,  thereafter  to 
come  into  FemCs  hands,  on  account,  or  in  respect  of  the 
underwriting  business,  inclutling,  as  I  read  it,  any  claim 
William  Sharp  tlie  younger  might  have  had  on  the  6,000/. 
advance,  were,  with  full  power  and  authority  to  ask,  de« 
mand,  sue  for,  recover  and  receive,  and  give  effectual  receipts 
and  discharges  for  the  said  monies,  proceeds  and  premises, 
assigned  in  trust  for  William  Sharp  the  younger  until  his 
marriage,  in  trust,  after  his  marriage,  primarily — and  solely, 
should  the  profits  not  exceed  600/.— to  pay  that  sum 
annually  out  of  the  proceeds  of  the  underwriting  business 
to  the  Defendant;  in  further  trust,  but  without  prejudice 
to  the  Defendant's  annuity,  to  pay  William  Sharp  the 
younger  an  annuity  of  500/.,  and  after  the  continuance  for 
two  yeai-s  of  an  accumulation  of  profits  to  the  extent  of 
3,500/.,  an  annuity  of  750/.,  together  with  interest  on  the 
sum  accumulated,  and  the  proceeds  and  dividends  of  other 
the  property  assigned  ;  in  further  trust,  when  the  accumuia* 
tion  of  profits  should  have  arrived  and  for  two  years  con- 
tinued at  8,500/.,  to  apply  that  accumulation  of  profits 
to  the  emergencies  of  the  underwriting  business,  and  the 
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1866.       repayment  to  the  Defendant  of  any  monies  be  might  have 

BuLLBM      advanced  under  his  guarantee  of  the  21st  May^  1857  :  on 

SHARr.       further  trust  for  all  the  purposes  of  a  family  settlement, 

and  to  provide  for  the  intended  wife  of  William  Sharp  the 

younger,  and  for  his  and  her  children. 

Previously  to  the  date  of  the  marriage,  unless  we  assume, 
which  there  seems  no  ground  for  doing,  the  whole  scheme 
to  have  been  illusory  and  collusive  from  its  inception,  the 
Defendant  had  no  more  to  do  with  the  carrying  on,  by 
himself  or  his  agent,  of  the  underwriting  business  than 
Cox  or  Wheatcrofi  in  the  case  of  Cox  y.  Hickman  (a)  had  in 
the  carrying  on  of  the  business  of  the  new  firm  of  The  Stan- 
ton Iron  Company  "  for  the  benefit  of  the  creditors  of  the  old 
firm  of  Smith  Sf  Co.  Afler  the  date  of  the  marriage  the 
Defendant  had  as  much  to  do  with  the  carrying  on  of  the 
underwriting  business  as  the  trustees  in  Cox  ▼.  Hickman 
had  in  carrying  on,  by  any  agents  they  might  employ,  the 
business  of  the  Stanton  Iron  Company  for  the  benefit  of  the 
creditors  of  Smith  8f  Co.  The  business  of  the  Stanton  Iron 
Company^  in  Cox  v.  Hickman,  was  the  business  of  the  trus- 
tees, carried  on  by  them  for  objects  with  which  the  parties 
dealing  with  them  had  no  concern ;  the  trustees  were  there- 
fore held  liable  for  its  debts.  In  this  case  the  underwriting 
business  had  become  the  business  of  the  Defendant  and 
John  Donnison,  and  they,  as  I  think,  had  become  liable  for 
its  debts ;  not  because  they  shared  the  profits,  which  one  of 
them  did  not  share,  but  because  it  was  their  business,  car- 
ried on  for  them  with  their  funds,  by  Fenn,  as  their  agent, 
in  the  name  of  William  Sharp  the  younger,  at  a  salary  to 
be  paid  to  Fenn  by  himself  out  of  their  capital  which  be 
held,  or  out  of  profits  which  he  made  for  them.  That  the 
business  was  carried  on  in  the  name  of  William  Sharp  the 
younger,  and  partly  by  him,  and  probably  for  his  ultimate 
benefit,  is,  as  respects  the  liability  of  the  Defendant,  a  cir- 
cumstance wholly  immaterial ;  the  material  and  governing 
(a)  S  H.  L.  Cat.  26S. 
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circumstance  is,  that  the  business  which  before  the  mar-        1865. 
riage  was  carried  on  by  Fenn  as  agent  for  William  Sharp       Sullen 
the  younger,  he  being  the  owner  of  all  the  monies,  earn-        sh^arp. 
ings,  profits  and  emoluments  derived  from  it,  was,  after  the 
marriage,  carried  on  by  Fenn  as  agent  for  and  on  behalf  of 
the  Defendant  and  John  JDonnison,  to  whom,  by  the  mar- 
riage settlement,  all  the  monies  belonging  to  the  business  in 
Fenni  hands,  and  all  the  earnings,  profits  and  emoluments 
of  it  thereafter  to  come  into  his  hands,  and  all  the  benefit 
of  antecedent  arrangements  between  the  Defendant,  Fenn^ 
and  William  Sharp  the  younger,  were  assigned. 

The  mode  of  conducting  the  business,  and  the  relation 
between  Fenn,  who  in  fact  conducted  it,  and  William 
Sharp  the  younger,  were  in  other  respects  much  changed 
after  his  marriage. 

Before  his  marriage  William  Sharp  the  younger  had,  or, 
if  he  had  not  (as  to  which  some  doubt  may  arise  on  the 
terms  of  paragraph  18  of  the  case),  was  entitled  under  his 
agreement  with  Fenn  of  the  17  th  March,  1857,  to  have 
an  account  with  a  banker,  into  which  the  premiums  and 
other  monies  received  by  Fenn  in  respect  of  the  under- 
writing business  were  to  be  paid,  William  Sharp  the 
younger  supplying  Fenn  with  the  necessary  funds  to  make 
all  payments  and  advances  in  respect  thereof. 

Afler  his  marriage  William  Sharp  the  younger  kept  no 
banking  account,  Fenn  giving  him  cheques  from  time  to 
time  for  the  sums  which  he  was  allowed  to  draw,  (t.  e,) 
which  were  drawn  for  his  purposes  out  of  the  business, 
such  cheques  being  paid  by  Sharp  the  younger  into  the 
Defendant's  banking  account  with  Messrs.  Hanhey,  on 
whom  the  Defendant  permitted  William  Sharp  the  younger 
to  draw  cheques  until  Nov.  1859,  when  the  Defendant  put 
a  stop  to  his  son's  drawing  cheques. 

Before  the  marriage,  under  the  agreement  of  the  17th 
March,  1857,  the  salary  of  Fenn  was  to  be  paid  by  William 
Sharp  the  younger,  who  alone,  under  that  agreement,  was 
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1865.       liable  to  Fenn  for  it.     After  the  marriage  Fenn  drew  his 

BuLLBM      salary  out  of  the  funds  of  the  underwriting  business,  with 

Shakp.       ^^^  sanction  and  authority  of  the  Defendant  and  John 

DonnUon,  to  whom  those  funds  had  been  assigned,  and  to 

whom  Fenn  was  accountable  for  them. 

Add  these  facts  to  the  fact  of  the  original  restriction, 
which  was  never  relaxed,  upon  William  Sharp  the  younger'i 
taking  any  risk  without  the  consent  of,  Fenn,  and  to  the 
fact  that  Fenn,  who,  before  the  marriage  settlement,  bad 
held  all  the  monies,  earnings,  profits  and  emoluments  of 
the  underwriting  business  which  came  to  his  hands  ai 
agent  for  William  Sharp  the  younger, — ^held  them,  after  the 
marriage  settlement,  for  the  trustees  of  it, — and  the  abso- 
lute nullity  of  William  Sharp  the  younger  as  a  principal, 
though  held  out  as  such,  in  the  carrying  on  of  the  business 
from  the  date  of  his  marriage  and  at  the  date  of  the  policy 
sued  on,  will  be  manifest.  His  position,  as  between  him, 
the  Defendant,  and  Fenn,  was  little  better  than  that  of  an 
under  clerk,  whose  part  it  was  to  pretend  to  be  a  principal 
at  Lloyds,  and  underwrite  such  policies  as  Fenn  told  him 
to  underwrite. 

We  must  look  at  the  substance  of  the  new  arrangement, 
and  it  seems  to  me  impossible — though  there  was  no  formal 
attornment — to  dispute,  that  a  man  who,  holding  as  mar 
nager  of  a  business,  and  agent  for  the  owner  of  it,  the  funds 
of  the  business,  consents,  under  an  arrangement  to  which 
the  owner  of  the  business  is  a  party,  to  continue  to  manage 
the  business  and  to  hold  the  funds  of  the  business  in  his 
hands,  and  which  may  thereafter  come  into  his  hands,  for  a 
third  person  as  the  assignee  of  the  former  owner  of  them, 
and  to  take  his  salary  for  the  future  out  of  those  funds,  be^ 
comes  the  agent  of  such  third  person. 

There  is  nothing  in  the  statement  before  us  which 
renders  it  necessary,  if  we  affirm  the  judgment  of  the 
Court  of  Common  Pleas,  to  impute  any  greater  blame  to 
the  Defendant  than  the  blame  which  may  be  thought,  under 
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Buch  circumstances,  to  attach  to  the  fact  of  his  defending  1855. 
this  action.  He  had  entered  into  an  honourable  engage*  Bollek 
ment  with  the  committee  at  Lloyd's  to  supply  his  son  with  SBAar. 
funds  to  meet  any  losses  he  might  sustain,  to  the  extent  of 
6,000/.,  with  a  promise  that  he  would  never  let  his  son  stand 
in  want  of  further  aid  if  needed;  and  up  to  the  date  of  his 
son's  bankruptcy  he  does  not  appear  to  have  departed  from 
the  spirit  and  intention  of  that  engagement.  If  he  did  not 
revoke  it  when  the  marriage  settlement  was  executed,  or 
give  notice  to  the  committee  at  LloycTs  of  the  new  arrange- 
ment then  made,  it  may  be  fairly  taken  to  have  been  be- 
cause he  intended  at  that  time  to  assume  the  entire  respon- 
sibility of  the  business.  He  has  probably,  since  his  son's 
bankruptcy,  been  induced  to  hope  that  because  the  Defend, 
ants  in  Cox  v.  Hickman,  though  they  shared  in  an  indirect 
and  exceptional  way,  as  the  only  means  open  to  them  of 
mitigating  a  loss  already  sustained,  the  profits  of  the 
Stanton  Iron  Company,  were  held  not  liable  for  its  debts, 
the  Defendant  here,  though  he  shared,  under  a  voluntary 
and  express  agreement  to  share,  and  in  the  plain  and  ordi- 
nary sense  of  sharing,  and  with  the  advantage  of  an  abso- 
lute preference  and  priority,  the  profits  of  the  underwriting 
business,  might  also  escape  liability.  His  advisers  have 
not  adverted  to  the  fact  that  the  Defendants  in  Cox  v. 
Hickman  did  not,  and  that  he,  the  Defendant  in  this  case 
did,  through  an  agent  appointed  and  paid  by  him,  carry  on 
the  business  out  of  which  the  profits  which  he  shared,  and 
which,  in  a  very  probable  state  of  things,  he  was  entitled 
to  engross,  were  made. 

In  the  course  of  the  argument  much,  as  it  seems  to  me, 
of  undeserved  disparagement  was  bestowed  upon  the  case 
of  Wauffh  V.  Carver{a),  and  other  cases  decided  by  learned 
judges  of  the  highest  authority,  in  which  persons  shown  to 
have  been  participators  in  the  profits  of  a  business  have,  in 
the  absence  of  countervailing  evidence,  find  on  account  of 

(a)  2  H.  B/.  235 ;  1  Sm,  L.  C.  818,  5th  ed. 
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1865.  the  great  improbability  that  they  to  ^hotn  a  business  does 
BoLLBN  not  belong  should  be  allowed  by  those  who  have  the  actual 
Sbabp.  management  of  it  to  take  its  profits,  been  held  liable  for 
its  losses.  The  judgment  of  the  House  of  Lords,  in  the 
case  of  Cox  v.  Hickman,  was  treated  as  an  unexpected 
manifestation  of  a  concealed  or  forgotten  principle,  at 
length  happily  discovered  and  invoked  for  the  correctioa 
of  an  obstinate  error.  But  in  the  cases  which  have  been 
thus  decried,  the  doctrine  in  Cox  v.  Hickman,  that  the  law 
of  partnership  is  but  a  branch  of  the  law  of  principal  and 
agent,  does  not  appear  to  have  been  overlooked  ;  nor,  as  is 
well  explained  in  that  case  by  Lord  Crantoorih,  has  a  par- 
ticipation of  profits  in  determining  the  question  of  part- 
nership liability  as  respects  third  parties  ever  been  relied 
upon,  except  for  the  purpose  of  assisting  in  the  inquiry 
whether  the  person  benefiting  by  the  profits  of  a  business 
was  in  truth,  though  not  ostensibly,  a  principal,  on  whose 
behalf,  by  an  agent,  it  was  carried  on. 

That  the  Defendant,  after  his  son's  marriage,  did,  in  bis 
son's  name,  carry  on  the  underwriting  business,  is,  I  think, 
the  right  inference  to  be  drawn  from  the  facts  before  us. 
In  this  view  of  them,  the  case  of  Cox  v.  Hickman,  ex- 
pressly recc^ized  as  sound  by  the  Court  of  Common 
Pleas  in  the  judgment  appealed  against,  is  in  favour  of 
the  Plaintiff,  and  that  judgment  ought  in  my  opinion  to  be 
aflSrmed. 

PiGOTT,  B.  This  case  comes  before  the  Court  of  Error 
by  way  of  appeal  from  the  judgment  of  the  Court  of  Com- 
mon Pleas,  and  the  question  raised  by  it  is,  whether  the 
Defendant  is  liable  on  a  policy  as  a  partner  with  his  son, 
in  whose  name  it  was  underwritten  for  100/.  The  facts  are 
stated,  and  the  Court  is  at  liberty  to  draw  any  reasonable 
inferences  from  them.  The  efiect  of  them  seems  to  be  as 
follows : — 

On  the  17th  Marck^  1857,  the  Defendant,  through  JFVim, 
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an  underwriter,  got  his  son  admitted  as  a  member  at  Lloyds       1865. 
upon  a  promise  made  to  Fenn  to  place  at  FenrCs  disposal      Bullbm 
6,000/.,  **  and  further  aid  if  necessary.''     In  May  in  the       Shakp. 
same  year  there  was  an  agreement  made  between  Sharp 
junior,  and  Fenn,  as  to  the  mode  of  carrying  on  the  business. 
It  contained  ten  heads  of  agreement,  the  material  effect 
being  that  the  subscriptions  were  to  be  in  the  name  of 
Sharp  junior,  but  the  entire  business  to  be  transacted  by 
Fenn  at  his  counting-house  in  the  same  way  and  to  the 
same  extent  only  as  he  acted  on  his  own  account     For 
these  services  Fenn  was  to  be  paid  300/.  a-year,  and  Sharp 
junior,  stipulated  that  no  risk  was  to  be  taken  by  him 
without  the  consent  of  Fenn, 

In  May,  1867,   three  letters  passed  between  LloycTs 

committee,  Fenn,  and  Sharp  senior.      They  show  that 

LhycTs    committee   were    anxious    to    be   assured    that 

Sharp  junior  really  had  the  6,000/.    Thereupon  Defendant 

agreed  with  Fenn  '^  to  hold"  that  sum  for  his  son  as 

''  freely  available  for  his  underwriting  account/'    And  Fenn 

informed  the  committee  that  "  he  had  the  6,000/.  for  the 

use  of  the  son,  with'  a  further  assurance  of  more  funds  if 

necessary."     And  in  November,  1868,  it  was  agreed  by 

jFSphii  and  Sharp  junior  to  extend  the  business  by  "  writing 

double."     ''  In  consequence  of  this  arrangement"  (it  is 

said)  Sharp  junior  wrote  to  Sharp  senior  (Defendant)  a 

letter  dated  IbI  January,  1869,  agreeing,  in  consideration 

of  his  guaranty  of  6,000/.,  to  pay  him  an  annuity  of  600/. 

(with  a  possible  increase  at  the  end  of  three  years  in  case 

the   business  proved  profitable  to  an  extent  mentioned), 

and  stating  in  conclusion  that  in  no  case  was  Sharp  senior 

to  be  considered  a  partner. 

On  2nd  July,  1869,  there  was  a  further  agreement  be- 
tween Sharp  junior,  and  Fenn,  whereby  Fenn's  agency 
was  to  be  continued  till  December,  1870,  with  power  re- 
TOi««  I. — o,  p.  L 
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1865>       geryed  to  Sharp  junior  to  put  an  end  to  it  after  December, 

BoLLBH       1864,  by  six  months'  notice. 

itBAEK.  In  August,  1859,  on  the  marriage  of  Sharp  junior,  there 

was  a  deed  of  settlement  executed,  of  which  the  Defendant 
and  John  Dannisan  were  made  trustees.  It  recites  the 
before^named  agreements,  and  provides  thaf  all  the  money, 
earnings,  profits  and  emoluments  now  in  Fenn's  hands,  or 
which  should  thereafter  come  into  them,  are  thereby  as- 
signed to  the  trustees"  (a  power  of  attorney  to  them  to  sue 
and  give  discharges  for  the  same  being  added).  And 
Sharp  junior  thereby  also  directs  and  orders  Fenn  and 
others,  his  agents  for  the  time  being  in  the  business,  to  pay 
all  the  monies,  earnings,  profits  and  emoluments  to  the  trus- 
tees. The  trusts  are— First,  to  pay  Sharp  senior's  annuity 
under  the  agreement  of  the  1st  January,  1859,  and,  next, 
to  pay  Sharp  junior  an  annuity  of  500/. ;  then  to  invest 
the  profits  till  they  amount  to  3,5002.  and  remain  at  that 
amount  for  two  years;  then  to  pay  Sharp  junior  750L 
instead  of  500/.  per  annum,  and  further  to  accumulate  the 
profits  till  they  amount  to  8,500/.  and  remain  at  that 
amount  for  two  years ;  then  to  re^assign  the  profits  to  Sharp 
junior.  There  is  also  a  power  to  pay  off  the  5,000/.,  with 
further  trusts  for  the  benefit  of  Sharp  junior's  family. 
Sharp  junior  covenants  also  with  the  trustees,  in  case 
Fenn  should  die,  to  appoint  immediately  another  competent 
person  to  act  in  the  same  capacity.  After  this  i^eitn  con- 
tinued to  act  as  agent  in  carrying  on  the  business. 

Sharp  junior  had  no  banker;  Fenn,  in  fact,  received 
and  paid  all  monies,  giving  Sharp  junior  cheques  from 
time  to  time,  which  were  taken  by  him  and  paid  into 
Defendant's  banking  account,  at  Messrs.  Hanhey  ^  Co.*s, 
Defendant  allowing  him  to  draw  cheques  on  his  bankers 
till  November,  1859,  when  he  put  a  stop  to  his  son's  power 
of  drawing  cheques.  On  the  22nd  December,  1857,  the 
Plaintiff's  policy  was  underwritten,  by  Fenn's  clerk,  in  the 
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son's  name,  and  in  February,  1860,  he  stopped  payment  1865, 
The  case  does  not  state  whether  any  part  of  the  guaranteed  Bollen 
6,0002.  still  remaras  in  the  hands  of  Sharp  senior.  Upon  sbIkp. 
these  iacts  we  are  asked  if  Defendant  is  liable  on  this 
policy  as  a  partner  with  his  son.  The  principle  of  law  appli- 
cable to  the  case  is  stated  in  Cox  y.  Hickman  (a),  in  the  very 
clear  judgment  of  Lord  Crantoorth,  thus:  p.  306,  ''The  real 
ground  of  the  liability'*  (as  a  partner)  "is,  that  the  trade  has 
been  carried  on  by  persons  acting  on  his  behalf"  (that  is,  of 
the  person  sought  to  be  made  liable)  *  *  *  *  **i.  e.  that  he 
stood  in  the  relation  of  principal  towards  the  persons  acting 
ostensibly  as  the  traders,  by  whom  the  liabilities  have  been 
incurred,  and  under  whose  management  the  profits  have  been 
made/'  Now,  applying  this  exposition  of  the  law  of  partner- 
ship to  the  facts  of  the  present  case,  I  find  that  the  contract 
in  question  is  made  by  Fenn  in  iSAa^T?  junior's  name,  and  the 
question,  therefore,  is,  whose  agent  was  Fenn,  or,  in  other 
words,  although  apparently  acting  for  Sharp  junior,  alone, 
was  he  really  acting  for  both  the  Sharps?  The  facts  show 
that  the  machinery  was  originally  designed  by  Sharp  senior; 
that  he  set  Fenn  in  motion  to  treat  with  Lloydt  committee 
for  the  son's  admission  there ;  that  he  found  the  whole 
capital,  and  was  to  provide  more  if  necessary ;  that  he  tied 
up  the  actions  of  Sharp  junior,  by  the  agreement  between 
him  and  Fenn,  so  that  the  son  might  be  truly  said  to  be  in 
leading-strings  as  regards  any  management  of  the  business. 
So  far  Defendant  had  planned  only  the  future  conduct  of  the 
business.  But  then  in  the  course  of  it  we  find  that  he  is 
actively  taking  some,  though,  it  may  be,  a  slight  part.  For 
instance,  it  would  be  necessary  that  application  should  be 
from  time  to  time  made  to  him,  as  capital  was  wanted  by  Fenn. 
He  would  have  to  satisfy  himself  of  the  necessity  of  these  ad- 
vances, and  to  make  them.    Then,  as  he  was  expressly  to 

(a)  S  H.  r.  C.  268. 

l2 
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1865.       receive  all  the  proceeds  under  the  settlemoit^anddid  soinfact 
BoLLw      t^  ^^  bankers  from  the  commencement,  this  would  necessarily 
involve  him  to  some  extent  in  the  accounts  of  the  business; 
but,  beyond  this,  it  is  clear  to  my  mind  that  the  effect  of 
the  indefinite  promise  to  give  further  aid  beyond  the  5,O00iL 
would  be  to  keep  in  his  own  power  a  laige  control  over  the 
business  and  the  agent;  for,  having  regard  to  the  large 
profits  which  were  calculated  upon  in  the  settlement,  it  is 
manifest  that  further  capital  would  be  required,  and  the 
Defendant's  promise  of  further  aid,  being  of  the  very  vaguest 
kind,  would  be  of  no  real  binding  obligation  in  law.  When, 
therefore,  further  capital  was  wanted,  it  would  rest  with 
Defendant  to  advance  it  or  stop  the  business.    But  beyond 
all  these  &cts  the  Defendant,  by  the  marriage  settlement, 
is  the  first  (after  deducting  the  agent's  salary)  to  be  paid 
out  of  the  profits,  and  by  possibility  might  engross  them 
all.     Now,  this,  though  alone  not  the  perfect  test  of  part- 
nership, yet  it  is  still  to  be  taken  into  consideration  as  one 
circumstance  with  others.     In  Lord  CranworiKi  judgment 
he  says  on  this  subject,  p.  306,  *^  A  right  to  participate  in 
profits  affords  cogent,  oflen  conclusive  evidence,  that  the 
trade  in  which  the  profits  have  been  made  was  carried  on  in 
part  for  and  on  behalf  of  the  person  setting  up  such  a  claim." 
What,  then,  is  the  fair  inference  to  draw  from  the  foregoing 
facts  ?     I  think  it  is,  dearly,  that  the  Defendant  is  not  a 
mere  mortgagee  of  the  profits,  but  a  large  sharer  in  them,  with 
a  control  over  the  business,  and,  as  I  think,  having  a  further 
interest.    That  he  had  in  fact  a  twofold  interest :  one  con- 
sisting in  the  capital  embarked,  and  the  return  often  (pos- 
sibly more)  per  cent,  thereon;   the  other,  the  object  of 
advancing  his  son  by  establishing  a  business  as  under- 
writer, ultimately  for  the  son's  benefit,  without  incurring, 
in  course  of  doing  so,  a  risk  of  loss  through  his  son's  inex- 
perience. 

Further,  it  seems  to  me  that  the  son's  position  through- 
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Shakp. 


out  points  to  the  same  conclusion.  For,  if  the  Defendant  1865. 
is  not  a  partner,  it  follows  that  the  son  is  the  only  principal,  Bullek 
a  supposition  very  difficult  to  reconcile  with  the  following 
facts,  viz : — He  would  be  a  sole  principal,  yet  not  intrusted 
with  either  possession  or  disposition  of  one  shilling  of  the 
entire  capital  of  his  business.  Then,  even  assuming  that 
he  had  nominated  the  agent  Fenn,  he  is  bound  to  him  for 
a  long  term  of  years  without  the  power  of  displacing  him. 
He  contracts  with  his  own  agent  that  he  will  not  incur  a 
risk  in  his  own  business  without  that  agent's  consent,  a  term 
evidently  imposed  upon  him  by  his  father,  it  not  being  for 
the  benefit  of  the  other  contracting  party. 

The  result  of  the  whole  seems  to  me  to  be  that  by  a 
circuitous  mode  Fenn  has  been  placed  by  Defendant  in  a 
position  t#  carry  on  this  business,  with  an  intention  on 
Defendant's  part,  doubtless,  to  allow  his  son  to  participate 
in  the  profits  of  it  for  a  term,  and,  ultimately,  when  esta- 
blished, and  himself  repaid,  then  for  the  benefit  of  his  son 
altogether.  I  do  not,  in  coming  to  this  conclusion,  find 
it  necessary  to  impute  fraud  to  the  Defendant ;  the  utmost 
to  be  urged  against  him  is  that  he  has  endeavoured  (if  the 
law  will  permit  it)  to  carry  on  a  business  without  making 
himself  responsible  for  its  losses  as  a  partner.  But  (in- 
yoking  again  the  language  of  Lord  Cranworih)  in  Cox  y. 
Hicktnan,  p. 308,  "this  is  no  reason  for  holding  him  not  to  be 
liable,  if,  on  strict  principles  of  mercantile  law,  he  is  so."  The 
difficulty  mainly  consists  in  the  nature  of  the  business,  and 
the  form  in  which  the  question  is  presented  to  the  Court. 
But,  on  the  whole,  it  seems  to  be  only  a  proper  use  of  the 
power  of  drawing  reasonable  inferences  to  say  as  a  matter 
of  fact,  that  this  business  does  appear  to  have  been  carried 
on  on  behalf  of  both  the  Defendant  and  Sharp  junior,  and, 
consequently,  that  there  is  a  partnership  with  all  the  or- 
dinary consequences  of  that  relationship.  I,  therefore, 
think  that  the  judgment  of  the  Common  Pleas  should  be 
affirmed. 
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1865.  Blackburn,  J.    This  was  an  action  on  a  policy  of  in* 

BuLLEK      surance  against  the  Defendant  as  underwriter*    The  policy 
Sjilkr.       ^^  actually  underwritten  in  the  name  of  the  Defendant's 
son.    The  question  in  the  cause  is,  whether  the  Defendant 
was  a  partner  in  the  underwriting  business  carried  on  in  his 
son's  name  so  as  to  make  him  liable  to  third  persons  on 
contracts  made  ia^  the  course  of  that  business.    On  the 
trial  a  verdict  was  taken  by  consent  for  the  Plaintifls, 
subject  to  a  special  case,  as  part  of  which  it  was  agreed  that 
the  Court  might  draw  any  reasonable  inferences  of  foct 
The  Court  below  have  determined  the  question  in  favour  of 
the  Plaintiffs.    The  case  is  brought  before  the  Court  of 
Exchequer  Chamber,  under  the  32nd  section  of  the  Com- 
mon Law  Procedure  Act,  1854,  by  which  this  Court  is  re- 
quired to  give  the  same  judgment  as  ought  to  have  been 
given  in  the  Court  below,  and  to  draw  any  inferences  of  fact 
which  the  Court  below  ought  to  have  drawn.    And  in  the 
fulfilment  of  this  duty  I  have  come  to  the  conclusion  that 
the  judgment  below  ought  to  be  reversed,  as  I  think  that 
the  Defendant  is  not  shown  to  have  been  a  partner  in  the 
business  carried  on  in  his  son's  name.    The  case  of  Cox  t. 
Hickman  (a),  being  a  decision  of  the  House  of  Lords,  the 
ultimate  Court  of  Appeal,  overrules  all  earlier  authorities 
inconsistent  with  that  decision,  and,  so  far  as  the  judgment 
goes,  fixes  the  law  in  this  country.     We  are  not  bound  by 
all  that  is  said  in  the  course  of  a  judgment  of  the  House  of 
Ijords,  but  that  which  appears  to  be  the  rule  established  by 
the  decision  of  that  tribunal  is  binding  not  only  on  all 
inferior  tribunals  in  this  country,  but  even  on  that  House 
itself  when  sitting  judicially.     In  KiUhaw  v.  Juk€$(h\ 
there  wa^  a  difference  of  opinion  in  the  Court  of  Queens 
Bench  as  to  the  effect  of  the  decision  in  Cox  v.  Bick- 
maUf  Wightmanj  J.,  expressing  an  opinion  that  the  cir- 
cumstances of  that  case  were  so  peculiar  that  the  decision 
was  hardly  applicable  to  any  other,  whilst  my  Brother 

(a)  8  fl.  L.  C.  268.  (6)  3  B.  ^  &  847. 
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MeUar  and  I  thought  that  the  decision  of  tlie  House  of  1866. 
Lords  was  of  general  application.  This  case  was  referred  buller 
to  in  the  argument  in  the  Court  below,  but  does  not  seem  ^^^.t. 
to  have  been  much  considered  in  any  of  the  judgments.  It 
seems,  however,  so  far  as  we  can  collect  from  the  reasons 
given  by  the  different  judges  below,  that  they  rather  agreed 
with  Wighiman,  J.,  than  with  the  majority  of  the  Court 
of  Queen's  Bench.  The  first  point,  therefore,  to  be  deter- 
mined in  the  present  case  is,  what  really  was  the  effect  of 
the  decision  of  the  House  of  Lords  in  Cox  v.  Hickman. 
Prior  to  that  decision  the  dicitan  of  De  Grey,  C.  J.,  in 
Grace  v.  Smith  (a),  that  "every  man  who  has  a  share 
of  the  profits  of  a  trade,  ought  also  to  bear  his  share  of 
the  loss,"  had  been  adopted  as  the  ground  of  the  judg- 
ment in  Waugh  v.  Carver  (b),  where  it  was  laid  down, 
p.  247,  that  "  he  who  takes  a  moiety  of  all  the  profits 
indefinitely,  shall,  by  operation  of  law,  be  made  liable 
to  losses,  if  losses  arise,  upon  the  principle  that  by  taking 
a  part  of  the  profits,  he  takes  from  the  creditors  a  part 
of  that  fund  which  is  the  proper  security  to  them  for  the 
payment  of  their  debts."  This  decision  had  never  been 
overruled.  The  reasoning  on  which  it  proceeds  seems  to 
have  been  generally  acquiesced  in  at  the  time,  and  when 
more  recently  it  was  disputed,  it  was  a  common  opinion,  in 
which  I  for  one  participatec^  that  the  doctrine  had  become 
so  inveterately  part  of  the  law  of  England,  that  it  would 
require  legislation  to  reverse  it  In  Cox  v.  Hickman  (c)  the 
creditors  of  a  trader  had  agreed  that  their  debtor's  (rade 
should  be  carried  on  for  the  purpose  of  paying  them  their 
debts  out  of  the  profits ;  and  the  composition  deed  to  which 
they  were  parties  secured  to  them  a  property  in  the  profits. 
The  rule  laid  down  in  Waugh  v.  Carver,  if  logically  fol- 
lowed out,  led  to  the  conclusion  that  all  the  creditors  who 

(a)  2  W.  Blacki,  998,  1000. 

(6)  2  H.  Biuekt,  235;  I  Smith,  L.  C.  818,  5th  ei. 

(c)  8  H.  L.  C.  268. 
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1865.  assented  to  this  deed,  and,  by  so  doing,  agreed  to  take  the 
BuLLEM  profits,  were  individually  liable  as  partners :  but  when  it 
SHAftr.  was  sought  to  apply  the  rule  to  such  an  extreme  case,  it 
was  questioned  whether  the  rule  itself  was  really  established. 
There  was  a  very  great  difference  of  opinion  amongst  the 
Judges  who  decided  the  case  in  its  various  stages  below, 
and  also  amongst  those  consulted  in  tlie  House  of  Lords. 
In  the  result  the  House  of  Lords,  consisting  of  Lord 
Campbell  (Chancellor),  Lords  Brougham,  Cranwarthj 
Wensleydale  and  Chelmsfordj  unanimously  decided  that 
the  creditors  were  not  partners. 

The  judgments  othovACranworth  and  of  Lord  Wentley^ 
dale  bear  internal  evidence  cf  having  been  written.  Lord 
Campbell,  C,  and  Lords  Brougham  and  Chelmsford,  said 
a  few  words  expressing  their  concurrence.  It  is,  therefore, 
in  the  written  judgments,  and  more  especially  in  the  ela- 
borate judgment  of  Lord  Cranworth,  that  we  must  look 
for  the  ratio  decidendi.  Now  we  find  Lord  Cranworth 
says  (a),  p.  306,  *'  It  was  argued  that  as  they  would  be 
interested  in  the  profits,  therefore  they  would  be  part- 
ners. But  this  is  a  fallacy.  It  is  often  said  that  the 
test,  or  one  of  the  tests,  whether  a  person  not  ostensibly 
a  partner,  is  nevertheless,  in  contemplation  of  law,  a  part- 
ner, is,  whether  he  is  entitled  to  participate  in  the  profits. 
This,  no  doubt,  is,  in  general,  a  sufiiciently  accurate  test; 
for  a  right  to  participate  in  profits  affords  cogent,  often 
conclusive  evidence,  that  the  trade  in  which  the  profits 
have  been  made,  was  carried  on  in  part  for  or  on  behalf  of 
the  person  setting  up  such  a  claim.  But  the  real  ground 
of  the  liability  is  that  the  trade  has  been  carried  on  by 
persons  acting  on  his  behalf.  When  that  is  the  case,  he  is 
liable  to  the  trade  obligations,  and  entitled  to  its  profits,  or 
to  a  share  of  them.  U  is  not  strictly  correct  to  say  that  his 
right  to  share  in  the  profits  makes  him  liable  to  the  debts 
of  the  trade.  The  correct  mode  of  stating  the  proposition 
(a)  8  H.  L.  C.  268. 
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18  to  say  that  the  same  thing  which  entitles  him  to  the  one       1865. 
makes  him  liable  to  the  other,  namely,  the  fact  that  the      bullek 
trade  has  been  carried  on  on  his  behalf,  i.  e,,  that  he  stood       shaef. 
in  the  relation  of  principal  towards  the  persons  acting  os- 
tensibly as  the  traders,  by  whom  the  liabilities  have  been 
incurred,  and  under  whose  management  the  profits  have 
been  made.    Taking  this  to  be  the  ground  of  liability  as  a 
partner,  it  seems  to  me  to  follow  that  the  mere  concurrence 
of  creditors  in  an  arrangement  under  which  they  permit 
their  debtor,  or  trustees  for  their  debtor,  to  continue  his 
trade,  applying  tlie  profits  in  discharge  of  their  demands, 
does  not  make  them  partners  with  their  debtor,  or  the  trus- 
tees.    The  debtor  is  still  the  person  solely  interested  in  the 
profits,  save  only  that  be  has  mortgaged  them  to  his  credi- 
tors.    He  receives  the  benefit  of  the  profits  as  they  accrue, 
though  he  has  precluded  himself  from  applying  them  to  any 
other  purpose  than  the  discharge  of  his  debts.    The  trade 
is  not  carried  on  by  or  on  account  of  the  creditors;  though 
their  consent  is  necessary  in  such  a  case,  for  without  it  all 
the  property  might  be  seized  by  them  in  execution.     But 
the  trade  still  remains  the  trade  of  the  debtor  or  his  trus- 
tees ;  the  debtor  or  the  trustees  are  the  persons  by  or  on 
behalf  of  whom  it  is  carried  on."     He  afterwards  adds, 
p.  309,  *^  The  authorities  cited  in  argument  did  not  throw 
much  light  upon  the  subject     I  can  find  no  case  in  which 
a  person  has  been  made  liable  as  a  dormant  or  sleeping 
partner,  where  the  trade  might  not  fairly  be  said  to  have 
been  carried  on  for  him,  together  with  those  ostensibly 
conducting  it,  and  when,  therefore,  he  would  stand  in  the 
position  of  principal  towards  the  ostensible  members  of  the 
firm  as  his  agents."    And  Lord  Wenttleydale  says,  p.  312, 
**  a  man  who  allows  another  to  carry  on  trade,  whether  in 
his  own  name  or  not,  to  buy  and  sell,  and  to  pay  over  all 
the  profits  to  him,  is  undoubtedly  the  principal,  and  the 
person  so  employed  is  the  agent,  and  the  principal  is  liable 
for  the  agent's  contracts  in  the  course  of  his  employment 
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^S65.       So  if  two  or  more  agree  that  they  should  carry  on  a  trad^ 
BuLLEN       A^  share  the  profits  of  it^  each  is  a  principal,  and  each  is 

Shakp.  ^^  agent  for  the  other,  and  each  is  bound  by  the 
other^s  contract  in  carrying  on  the  trade,  as  much  as 
a  single  principal  would  be  by  the  act  of  an  agent,  who 
was  to  give  the  whole  of  the  profits  to  his  employer. 
Hence  it  becomes  a  test  of  the  liability  of  one  for  the  con- 
tract of  another,  that  he  is  to  receive  the  whole  or  a  part 
of  the  profits  arising  from  that  contract  by  virtue  of  the 
agreement  made  at  the  time  of  the  employment  I  believe 
this  is  the  true  principle  of  partnership  liability.  Perhaps 
the  maxim  that  he  who  partakes  the  advantage  ought  to 
bear  the  loss,  often  stated  in  the  earlier  cases  on  this 
subject,  is  only  the  consequence,  not  the  cause,  why  a  man 
is  made  liable  as  a  partner.  Can  we  then  collect  from 
the  trust  deed  that  each  of  the  subscribing  creditors  is  a 
partner  with  the  trustees  and  by  the  mere  signature  of  the 
deed  constitutes  them  his  agents  for  carrying  on  the  busi- 
ness on  the  account  of  himself  and  the  rest  of  the  creditors? 
I  think  not."  And  he  afterwards  gives  as  the  reason  of  his 
decision,  p.  314,  that  in  the  particular  case  there  was  not 
''such  a  participation  of  profits  as  to  constitute  the  re- 
lation of  principal  and  agent  between  the  creditors*'  (the 
Defendants)  ''and  the  trustees*'  who  actually  made  the 
contract  sued  on. 

I  think  that  the  ratio  decidendi  is,  that  the  proposition 
laid  down  in  Waugh  v.  Carver^  viz.,  that  a  participation  in 
the  profits  of  a  business  does  of  itself,  by  operation  of  law, 
constitute  a  partnership,  is  not  a  correct  statement  of  the 
law  of  England;  but  that  the  true  question  is,  as  stated  by 
Lord  Cranwortkf  whether  the  trade  is  carried  on  on  behalf 
of  the  person  sought  to  be  charged  as  a  partner,  the  parti- 
cipation in  the  profits  being  a  most  important  element  in 
determining  that  question,  but  not  being  in  itself  decisive ; 
the  test  being,  in  the  language  of  Lord  WensUydahf  whetlier 
it  is  such  a  participation  of  profits  as  to  constitute  the  relai> 
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tton  o(  principal  and  agent  between  the  person  taking  the        1865. 
profits  and  those  actually  carrying  on  the  business.     1  do       bullen 
not  think  it  is  proper  for  us  to  inquire  whether  this  rule  of 
law  is  more  or  less  expedient  than  the  rule  laid  down  in 
Waugh  v.  Carver.    That  is  a  question  for  the  legislature, 
who  may  alter  the  law  as  to  them  seems  right.    We  have 
only  to  administer  it,  and  to  proceed  to  apply  what  we 
consider  to  be  the  judgment  of  the  House  of  Lords  to  the 
facts  in  the  present  case.     The  case  contains  a  power  to 
draw  inferences  of  fact,  and  therefore  it  is  open  to  the 
Plaintiff  to  contend  that  we  should  draw  the  inference  that 
the  transactions  stated  in  the  case  were  not  really  what 
they  appear  to  be.     I  shall  afterwards  deal  with  the  ques- 
tion how  far  I  think  such  inferences  ought  to  be  drawn ; 
at  present  I  shall  consider  the  case  on  the  supposition  that 
the  various  transactions  between  the  parties  really  were  what 
they  purport  to  be.     It  appears,  then,  that  in  JUarch,  1867, 
the  son  of  the  Defendant  entered  into  a  written  agreement 
with  Mr.  Fenn,  an  underwriter,  which  is  set  out  in  the  4th 
paragraph  of  the  case.     By  this  agreement  the  son  was  to 
be  an  underwriter,  but  the  management  of  the  business 
was  to  be  confided  to  Fenn,  who,  in  consideration  of  a 
salary  of  300/.  a*year,  was  to  act  for  the  son.     On  the 
same  day  on  which  this  agreement  was  made,  the  Defendant 
authorized  Mr.  Fenn  to  state  to  the  committee  of  lioydt 
that  he,  the  Defendant,  had  placed  at  Mr.  FenWs  disposal 
5,000/.,  and  intended  to  give  his  son  further  aid  if  needed. 
In  November y  1858,  it  was  resolved  to  extend  the  business 
carried  on  by  Fenn  in  the  name  of  the  son,  and  by  an 
agreement  between  them  FeniCe  salary  was  raised  to  350/. 
On  the  Ist  otJanuaryj  1859,  the  son  signed  a  letter  ad- 
dressed to  the  defendant,  which  is  set  out  in  paragraph  1 1 
of  the  case.     By  it,  in  consideration  of  the  Defendant's 
guaranteeing  the  son  to  the  extent  of  5,000/.  in  his  business 
of  an  underwriter,  until  by  such  business  he  should  acquire 
the  dear  sum  of  5,000/.,  the  son  promised  to  pay  during 
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1865>  their  joint  lives  an  annuity  of  600/.  a-year,  to  be  increased 
BuLLBN  in  case  one-fourth  of  the  son's  average  annual  net  profits 
ShIrp.  during  the  first  three  years  should  exceed  500/.,  to  a  sum 
equal  to  one-fourth  of  such  net  average  annual  profits.  This 
arrangement,  as  worded,  would  not  increase  the  annuity 
unless  the  son's  average  net  profits  during  the  first  three 
years  exceeded  2,000/.  a-year,  so  that  it  would  seem  the 
parties  contemplated  carrying  on  a  business  much  wore 
extensive  than  was  justified  by  a  capital  of  5,000/.,  and  it 
is  not  very  surprising  to  find  that  before  the  three  years' 
end  the  son  was  a  bankrupt  It  was  expressly  stipulated 
in  the  letter  that  the  Defendant  should  not  be  a  partner 
with  his  son  in  his  business.  This  last  stipulation  is  binding 
between  them,  but  does  not  afiect  third  parties,  and,  conse- 
quently, the  first  question  we  have  to  determine  is,  whether 
this  agreement  did  constitute  a  partnership  as  to  third 
parties.  And  I  think  that,  assuming  it  to  represent  the 
real  transaction,  it  did  not  constitute  a  partnership.  It  is 
not  an  arrangement  by  which  the  Defendant  agrees  to  carry 
on  the  trade  in  the  name  of  his  son,  nor  even  one  in  which 
he  stipulates  for  a  portion  of  the  profits  of  that  trade,  but 
it  is  a  purchase  of  an  annuity  secured  only  by  the  personal 
promise  of  the  son ;  the  consideration  being  that  the  De- 
fendant binds  himself  to  make  advances  to  the  son  to  the 
extent  of  5,000/.  when  required  in  the  business.  In  Auffust, 
1859,  the  son  married,  and  prior  to  his  marriage  he  executed 
a  deed  of  settlement,  which  is  made  part  of  this  case.  This 
deed  was  between  the  son  of  the  first  part,  the  intended 
wife  of  the  second  part,  and  two  trustees  (of  whom  the 
Defendant  was  one)  of  the  third  part.  It  recites  the  agree- 
ments between  the  son  and  Fenn  for  carrying  on  the  son's 
business  under  the  mans^ement  of  Fenn^  and  also  the 
agreements  between  the  son  and  the  Defendant,  by  which 
the  son  bound  himself  to  pay  the  Defendant  an  annuity, 
and  an  agreement  in  contemplation  of  the  marriage,  by 
which  the  son  engaged  to  convey  some  railway  shares  and 
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other  property,  and  also  all  the  proceeds  of  his  under-        1865. 
wnting  business,  to  trustees  on  certain  trusts;   and  then       bullbn 
the  son  does,  by  the  deed,  assign  over  to  the  trustees  (one       sh^rp 
of  whom  is  the  Defendant)  all  monies  the  proceeds  of  the 
underwriting  business,  then  in  the  hands  of  Fenn,  or  any 
other  person  who  might  be  substituted  as  manager  of  the 
son's  business,  or  thereafter  so  to  be,  and  gave  them  a 
power  of  attorney  to  recover  such  monies  from  the  manager. 
And  then  the  indenture  declares  the  trusts  on  which  the 
monies  are  to  be  held.    These  are,  in  the  first  place,  to 
pay  the  annuity  to  the  Defendant    Next  to  pay  the  son  an 
allowance  of  600/.  a-year,  to  be  increased,  if  the  business 
prospered,  to  760/.    Then  to  accumulate  the  surplus  until 
it  amounted  to  8,500/.,  and  so  remain  for  two  years  without 
reduction,  when  the  engagement  to  pay  over  the  future 
proceeds  of  the  business  to  the  trustees  was  to  cease. 
There  is  a  proviso  that  at  any  time  during  the  continuance 
of  the  engagement,  the  trustees  were,  upon  the  request  of 
the  son,  or  his  manager  for  the  time  being,  to  raise  out  of 
the  property  assigned  by  the  son,  and  the  accumulated 
fund,  any  sum  required  to  meet  emergencies  occurring 
in  the  underwiting  business.     The  ultimate  trusts  of  the 
accumulated  fund,  when  it  should  have  remained  two  years 
without  reduction  at  the  sum  of  8,500/.,  were  to  repay  any 
advances  made  by  the  Defendant  under  his  guarantee, 
and  subject  thereto  for  the  benefit  of  the  wife  and  children. 
Such  a  settlement  as  this  would  be  very  inconvenient  in 
most  trades,  but  when  the  peculiar  nature  of  an  under- 
writing business,  as  carried  on  at  LloytTs,  is  borne  in  mind, 
it  seems  a  prudent  enough  arrangement.    The  course  of 
business  was  stated  in  Xenos  v.  Wichman{a),  and  we  were 
informed,  during  the  course  of  the  argument,  that  it  was 
stated  accurately.     The  premiums  are  received   by  the 
broker,  and,  out  of  those,  losses  and  returns  of  premium 
are  paid  by  him,  the  balance  being  paid  over  to  the  under- 
(a)  14  C.  B.,  2^.  S.  435, 460. 
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1865.       writer  at  stated  intenrals.    So  long,  therefore,  as  the  losses 
BuLLSN      ^o  ^^^  exceed  the  ordinary  and  expected  arerage,  'the 

Shaep.  underwriter  only  receives  money.  But  if  the  losses  ex* 
ceed  the  average  so  that  the  whole  premiums  in  the  hands 
of  the  broker  are  absorbed  by  these  losses,  the  underwriter 
has  to  find  the  fiinds  to  meet  the  excess;  and  it  is  to  be 
anticipated  that  at  irregular  intervals  such  extraordinarj 
losses  will  occur.  The  underwriter,  therefore,  ought  not  to 
spend  the  annual  proceeds  of  his  trade  as  if  they  were  clear 
gain,  but  should  keep  a  considerable  reserve  fund.  Now, 
if  by  a  settlement  an  underwriter  binds  himself  to  his  trustees 
to  limit  his  personal  expenditure,  and  to  put  the  residue  of 
the  proceeds  of  the  trade  in  their  hands  as  a  reserved  fund 
to  meet  the  emergencies  of  bis  trade,  and,  subject  to  meetr 
ing  those  emergencies,  to  form  a  fund  for  the  benefit  of  his 
family,  he  does  but  bind  himself  to  do  that  which  a  prudent 
man  ought  to  do  of  his  own  accord.  It  is  true  that,  by 
entering  into  this  agreement,  the  trustees  do  take  the  profits 
of  the  trade,>and,  whilst  Wavgh  v.  Carver  was  considered 
as  unqualified  law,  it  would  have  been  difficult  to  say  that 
they  did  not  thereby,  by  operation  of  law,  make  themselves 
partners  in  the  trade  and  personally  responsible,  though  it 
may  be  observed  that  they  do  not,  by  this  arrangement, 
withdraw  the  profits  from  the  reach  of  the  creditors,  but 
rather  secure  that  the  trader  shall  not  spend  them,  and 
that  they  shall  remain  as  a  fund  to  meet  emergencies. 
But  when  we  find  that  the  object  of  their  toking  the  profits 
of  the  trade  is  to  keep  them  as  a  reserved  fund  to  meet 
the  emergencies  of  the  business,  I  think  it  becomes  dear 
that,  though  they  take  the  profited  they  do  not  cause  the 
business  to  be  carried  on  for  them;  that  the  participa- 
tion is  not  such  as  to  constitute  the  relation  of  principal 
and  agent  between  the  trustees  of  the  settlement  and  the 
underwriter;  and  that,  according  to  Cox  v.  Hickman,  is 
the  true  question.  I  think,  therefore,  that  such  a  setUement 
does  not  of  itself  make  the  trustees  partners  in  the  business. 
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In  the  present  case  the  first  trust  was  to  pay  the  Defendant  I86S, 
his  annuity,  and  it  was  argued  that,  though  his  co-trustee,  Bullbn 
Mr.  DonnisaUf  might  not  be  a  partner  or  a  principal  in  the  Sbasp. 
underwriting  business  of  the  son,  yet  that  the  Defendant 
being,  not  only  a  trustee,  but  also  beneficially  interested  in 
the  profits  when  received  by  him  and  his  co-trustees,  was 
a  partner.  But  if  the  previous  arrangement  between  the 
Defendant  and  his  son  was  really  what  it  purported  to  be, 
and  the  Defendant  really  was  an  annuity-creditor  of  his 
son,  this  arrangement  goes  no  farther  than  did  that  in  Cox 
V.  Hickman.  There  is  only  one  creditor  instead  of  many, 
but  in  every  other  respect  the  words  of  Lord  Crcmwarth  (a), 
already  cited,  are  strictly  applicable.  "The  debtor"  (in  this 
case  the  son)  "is  still  the  person  solely  interested  in  the  profits, 
save  only  that  he  has  mortgaged  them  to  his  creditors''  (or  in 
this  case  transferred  a  part  of  them)  to  his  creditor,  the  De- 
fendant The  son  receives  the  benefit  of  the  profits  as  they 
accrue,  though  he  has  precluded  himself  from  applying  this 
portion  of  them  to  any  other  purpose  than  the  payment  of  this 
annuity,  for  which  he  was  already  liable.  The  trade  is  not 
carried  on  by  or  on  account  of  the  annuitant  creditor.  I 
think,  therefore,  that  assuming  that  the  transactions  were 
really  what  they  purport  to  be,  the  Defendant  was  not 
h'able  as  a  partner  in  the  business  carried  on  in  his  son's 
name. 

We  have  now  to  consider  whether  in  the  exercise  of 
the  power  to  draw  reasonable  inferences  of  fact,  we  ought 
to  draw  the  inference  that  in  reality  the  transactions  were 
not  such  as  they  purport  to  be,  but  that  they  were  a  cloak 
for  a  scheme  by  which  the  Defendant  really  carried  on  the 
business  for  himself.  This  seems  to  have  been  the  view  of 
the  matter  taken  by  ByleSf  J.,  in  the  Court  below,  and  to 
have  to  some  extent  influenced  the  judgment  of  C.  J.  ErUf 
and  I  think  that  there  was  evidence  which,  had  the  case 
gone  to  the  jury,  must  have  been  submitted  to  them  in  sup- 
(«)  8  H,  L.  C.  306-7. 
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1865.  port  of  this  view  of  the  matter.  The  son  was  not  intrusted 
BuLLBH  with  the  management  of  his  own  business,  which  was  con- 
BbIep.  ^^^  entirely  to  Fenn,  and  the  6fl00L  which  the  Defendant 
had  stated  was  placed  at  Fenn^s  disposal  was  kept  in  the 
hands  of  the  Defendant,  and  the  arrangement  by  which  the 
father  was  to  receive  an  annuity  of  500/.  a-year  is  based 
on  what  seems  to  me  a  very  exaggerated  estimate  of  the 
probable  profits  of  the  business,  and  all  this  is  evidence 
tending  to  show  that  the  original  intention  was  that  the 
business  should  be  the  father's,  carried  on  for  him  and 
under  his  control.  But  these  facts  are  also  quite  consistent 
with  the  supposition  that  there  was  a  distrust  of  the  son's 
steadiness  and  experience ;  and  that,  therefore,  though  he 
was  started  in  business  on  his  own  account  it  was  judged 
prudent  to  prevent  his  having  for  a  time  the  full  control  of 
his  business  and  his  funds.  And  on  the  point  which 
presses  most  strongly  against  the  Defendant,  viz.,  the 
taking  what  seems  to  me  so  large  a  return  for  his  advances 
to  the  business,  we  are  left  in  ignorance  as  to  what  are  the 
usual  rates  of  interest  allowed  for  money  employed  in  the 
business  of  an  underwriter,  or  what  profits  might  honestly 
be  expected  to  arise  from  the  business.  On  these  points  a 
jury  would  themselves  probably  have  had  some  personal 
knowledge — we  have  none.  They  would  also  have  had  the 
benefit  of  hearing  the  evidence  of  the  two  Sharps  and  of  JPenn, 
who  might  have  been  examined  and  cross-examined,  and 
no  doubt  would  have  been  so  had  the  case  gone  to  the 
jury.  It  was  urged  by  Mr.  Lush  on  the  argument  before 
us,  that  when  the  parties,  instead  of  going  to  a  jury,  agree 
that  the  facts  shall  be  stated  for  the  Court,  they  do  im- 
pliedly admit  that  there  is  no  fraud  or  deceit  in  the  matter, 
and  that  the  power  reserved  to  the  Court  to  draw  inferences 
of  fact  should  be  understood  as  qualified  by  that  implied 
admission.  There  is  much  force  in  this  argument,  and 
without  going  so  far  as  to  say  that  the  Court  should  never 
draw  an  inference  of  fact  that  transactions  stated  in  a 
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special  case  were  a  colour  and  cloak  to  conceal  something        1865. 
really  different,  I  certainly  thinic  that  no  such  inference       Bullen 
should  be  drawn,  unless  it  is  very  clearly  made  out  In  the        sbarp. 
present  case  I  think  we  are  not  justified  in  drawing  any 
such  inference. 

For  these  reasons  I  think  that  the  judgment  of  the  Com- 
mon Pleas  should  be  reversed. 

The  Lord  Chief  Baron  requests  me  to  say  that  he  con- 
curs in  this  judgment,  and  it  is  to  be  considered  as  his  as 
well  as  mine. 

Channell,  B.  'The  question  for  our  decision  in  this 
case  is  whether  the  Defendant  is  liable  on  a  policy  of  in- 
surance. The  policy  was  not  subscribed  by  him,  or  in  his 
name,  and  the  Defendant  can  only  be  liable  upon  it  on  the  ' 
ground  that  the  policy  was  subscribed  by  some  person 
acting  as  his  agent  by  authority,  either  express  or  to  be  im- 
plied from  the  Defendant's  conduct.  If  it  were  subscribed 
in  the  due  course  of  the  business  of  a  partnership,  of  which 
the  Defendant  was  a  member,  then  the  person  subscribing 
would  be  the  Defendant's  agent,  and  would  derive  his  au- 
thority by  operation  of  law  from  the  existence  of  the  part- 
nership. In  all  cases,  the  reason  for  which  a  man  is  held 
to  be  liable  as  being  a  partner  in  a  business,  for  contracts 
not  personally  entered  into  by  him,  is  to  be  found  in  the 
fact  of  the  relation  of  principal  and  agent  being  assumed  to  ' 
exist  between  partners. 

Whatever  doubt  the  cases  of  Grace  v.  Smithed)  and  Waugh 
T.  Carver  (b)  may  have  given  rise  to,  must  be  taken,  I  think, 
to  be  set  at  rest  by  the  case  of  Cox  v.  Hickman  (c)  in  the 
House  of  Lords.  I  agree  with  my  Brother  Blackburn,  in 
his  remarks  on  that  case,  that  we  are  not  bound  by  every 
reason  given  by  the  learned  lords  in  delivering  their  opi- 

(a)  2  W.  Blarkt.  998. 

(6)  2  H.  Blacks,  235 ;  1  Sm.  L.  C.  818, 6lh  ed, 

(r)  8  H.  L.  C.  268. 

VOL.  I. — C.  P.  M 
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1865.       nions — of  course  we  lure  bound  by  the  ratio  decidendi  io 
BoLLBH      that  case.     It  is  to  be  coHected  principally  from  the  jadg- 

SaiBr.  menti  of  Lord  Cranworth  and  Lord  WensleydaU^  with 
whose  opinions,  however,  the  other  learned  lords,  who 
took  part  in  the  decision,  entirely  agree.  As  my  Brother 
Slachburn  has  cited  the  more  important  passages  from 
the  elaborate  judgment  of  Lord  Cranworth^  and  as  I  i^ree 
with  my  brother  Blackburn  as  to  the  ratio  decidendi  in  that 
case,  I  content  myself  with  saying  that  I  adopt,  without  re* 
peating  at  length,  his  views  as  to  the  effect  of  that  decision. 
I  think  that,  henceforth,  we  may  take  it  that  the  true  test, 
where  a  person  is  sought  to  be  made  liable  on  the  groand 
of  his  being  a  partner,  is  to  see  whether  he  has  constituted 
the  other  alleged  partner  his  agent,  in  respect  of  the  part* 
nership  business,  and  that  taking  a  part  of  the  profits, 
though  cogent  evidence  of  this,  is  not  conclusive.  Mere 
participation  in  the  proGts  is  not  sufficient  to  make  a  roan 
bound  by  alleged  partnership  contracts,  if  the  facts  show 
that  he  had  not  constituted  the  others  his  agents* 

Now,  in  the  present  case,  taking  the  facts  stated  in  the 
case  to  be  the  actual  facts,  I  cannot  see  any  agency  consti- 
tuted. It  is  clear,  in  the  first  place,  that  care  was  expressly 
taken  that  it  should  not  be  done,  and  certainly  none  can  be 
implied  from  the  conduct  of  the  Defendant  on  the  ground 
of  his  having  held  himself  out  as  a  partner,  for  it  is  stated 
that  the  Plaintiffs  did  not,  at  the  time  of  the  insurance, 
know  the  facts  upon  which  it  is  now  sought  to  make  the 
Defendant  liable.  In  what  other  way  then  could  authority 
be  conferred  ?  Only,  as  it  seems  to  me,  if  the  facta  showed 
that  the  business  was  really  the  business  of  the  Defendant, 
carried  on  for  his  benefit,  and  not  of  his  son,  or  for  his  be- 
nefit together  with  his  son.  In  that  case,  having  accepted 
the  benefit  of  contracts  made  on  his  behalf  where  beneficial, 
he  would  be  precluded  from  repudiating  the  authority  of 
the  person  making  them  where  they  proved  unprofitable. 
Such  a  state  of  Uiings  does  not  however  appear  from  the 
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case,  as  the  fkcto  are  there  stated.    It  was  the  business  of       1865. 
the  Defendant's  son.     The  Defendant  received  an  annuity      Bullen 
of  600/.  in  consideration  of  his  guarantee  or  advance  of       suarp. 
5,000/.     If  the  business  had  prospered,  the  surplus  would 
have  gone  to  benefit  the  son,  always  assuming  the  facts 
stated  to  be  the  real  facts,  and  not  colourable.      It  is  true 
that  the  Defendant,  as  one  of  the  trustees  of  the  marriage 
settlement  referred  to  in  the  case,  was  to  receive  the  profits ; 
but,  in  considering  the  effect  of  tliis,  we  must  look  at  the 
trusts  of  the  deed,  and  the  nature  of  an  underwriter's  busi- 
ness.   The  trustees  had  not  to  manage  the  business,  as  the 
trustees  of  the  creditors'  deed  in  Cox  v.  Hickman  had ; 
they  had  to  apply  the  funds   first  in  the  payment  of 
BOOL  a-^ear  to  Sharp  senior,  the  Defendant.      This,  if 
we  accept  the  statement  in  the  case  as  to  its  origin,  is  a 
mere  debt  incurred  by  Sharp  junior,  in  obtaining  capital  to 
start  him  in  his  business.    So  far  there  is  a  mere  mortgage 
of  profits,  which,  according  to  Cox  v.  Hichman,  will  not 
make  the  mortgagee  liable.    Next,  there  is  to  be  a  payment 
of  600/.  a-year  to  Sharp  junior,  on  which,  I  think,  nothing 
tarns  in  considering  the  liability  of  Sharp  senior.    Then 
comes  the  trust  for  the  accumulation  or  reserve  fund.   This 
is  to  prOTide  for  the  losses  which,  in  their  particular  busi- 
ness, are  to  be  expected  in  some  years  to  exceed  the  profits, 
and  vyhich  must  be  paid  out  of  capital  or  accumulated 
profits  of  previous  years.    Can  the  fact,  that  the  profits  are 
to  be  paid  to  the  trustees  for  such  a  purpose  as  this  make 
the  business  that  of  the  trustees,  any  more  than  an  agree- 
'ment  to  pay  them  to  a  particular  bank  would  make  the 
bankers   partners  ?     If  profits  had  been  made,  and  the 
money  accumulated,  no  doubt  those  funds  could  have  been 
made  arailable  for  the  benefit  of  creditors,  but  the  question 
here  is,  no  profits  having  been  made,  can  the  acceptance  by 
the  trustees  of  the  trust  to  take  the  profits  and  hold  them  for 
such  a  purpose,  without  any  powers  of  management,  make 
the  business  that  of  the  trustees  and  carried  on  on  their 

m2 
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1865.       behalf.     I  think  it  cannot.    So  far  upon  the  facts  of  the 
BoLLEH      case,  taking  them  to  be  precisely  as  stated. 
Sharp.  We  have,  however,  power  to  draw  inferences,  and  we 

are  asked,  on  behalf  of  the  Plaintiff,  to  draw  the  inference 
that  the  business  was  really  the  business  of  tiie  Defendant 
I  believe  the  difference  of  opinion  which  exists  on  the  bench 
of  this  Court  is  more  as  to  the  extent  of  this  power,  and  the 
use  we  ought  to  make  of  it,  than  as  to  the  law  applicable  to 
the  case.    The  judgment  of  my  Brother  Byles^  in  tlie  Court 
below,  was  expressly  founded  on  the  inference  drawn  by 
him.     Now  the  view  I  take  of  such  a  power  is  that,  from 
the  facts  stated,  we  may  draw  any  inference  fairly  aridng 
as  to  other  facts  not  stated,  but  I  do  not  think  we  are  at 
liberty,  for  that  purpose,  to  vary  the  facts  stated  to  us,  and 
to  infer  that  the  facts  stated  are  merely  colourable,  and  the 
real  transaction  a  different  one.     A  jury  may,  of  coarse, 
discredit  any  portion  of  the  evidence  before  them,  and  by 
doing  so,  as  to  part  of  a  case,  they  have  a  much  wider  range 
within  which  to  find  an  interpretation  to  place  upon  it  than 
we  have  under  a  mere  power  to  draw  inferences.     For  the 
reasons  which  I  have  given,  and  which  are  more  fully  ex- 
plained by  some  of  my  learned  Brothers,  I  think,  taking  the 
facts  literjilly  as  stated,  the  Plaintiffs  have  not  made  out  the 
liability  of  the  Defendant.     I  see  no  inference  fairly  arising 
as  to  additional  facts,  which  would  strengthen  the  Plain- 
tiffs' case,  and  I  decline  to  draw  the  inference  that  the  facts 
stated  are  merely  colourable,  and  the  business  really  that  of 
the  Defendant     I  therefore  think  the  judgment  ought  Xo 
be  reversed. 

Bramwell,  B.  In  this  case  the  Plaintiffs  declare  that  they 
made  a  policy  of  insurance,  and  that ''  the  Defendant  in  con- 
sideration of  a  certain  premium  paid  to  him  by  the  Plaintifls, 
subscribed  the  said  policy  for  100/.,  and  became  an  in- 
surer thereon  to  tlie  Plaintiffs  for  that  amount,"  The  De- 
fendant pleads  that ''  he  did  not  subscribe  the  said  policy 
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or  become  an  insurer  as  alleged."    And  the  question  is       1865, 
whether  the  Plaintiflfs  have  proved  the  allegation  so  tra-       Bollbk 
versed.    This  is  the  real  and  ultimate  question ;  because,       Sharp* 
though  this,  like  many  other  cases,  has  been  argued  as 
though  the  question  were  whether  the  Defendant  was  a 
partner  with  somebody  else,  and  though  this  way  of  argu- 
ing is  reasonable  enough,  as  prima  facie  a  partner  is  liable 
for  the  acts  of  his  co-partner  within  the  ordinary  scope  of 
partnership  authority;  yet,  inasmuch  as  a  man  may  be  a 
partner  and  not  liable,  or  not  a  partner  and  yet  liable,  the 
determination  of  partnership  or  no  partnership  does  not 
settle  the  question  which  still  remains,  "  did  the  Defendant 
subscribe  the  policy  and  become  an  insurer?*'    Now  he 
did  not  subscribe  it  with  his  own  hand,  nor  is  he  liable  on 
the  ground  of  holding  himself  out  as  a  partner  or  principal 
in  this  matter,  for  he  has  not  done  so.    The  only  other  way 
in  which  he  can  be  liable  is  by  reason  of  his  having  given 
authority  to  the  person  who  signed  it  so  to  sign  and  bind 
him.     The  person  who  did  sign  is  described  in  the  case  as 
a  **  clerk,"  and  he  signed  the  name  of  the  Defendant's  son ; 
then  did  the  Defendant  give  that  person  any  authority  so  to 
sign  and  bind  him  ?  that  he  did  not  in  words  is  certain,  nor 
did  he  in  intention,  nor  did  the  clerk  intend  to  bind  him, 
nor  did  his  son,  nor  Fenn  ;  nor  did  the  Plaintiffs  suppose 
he  was  bound,  nor  intend  to  deal  with  or  trust  him,  but 
his  son.     If,  then,  he  is  liable — if  he  has  given  such  autho- 
rity— it  is  against  the  intentions  of  all  parties;  it  is,  in 
spite  of  their  meaning  the  contrary,  and  must,  therefore, 
be    from   some   force  in  the  nature   of    the   transaction 
itself;  and  this  may  be.     If  the  Defendant  was  really  the 
principal,  or  one  of  the  principals,  in  the  transaction — 
if  those  who  acted  really  were  his  agents,  if,  on  the  truth 
appearing,  he  had  a  right  to  say  the  contract  was  made 
with  him  and  to  enforce  it,  he  ought  to  be,  and  would  be, 
liable.    As,  for  instance,  if  there  was  a  business  which  re- 
quired the  baying  of  goo4s  on  credit,  and  if  a  person  tried 
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1865,       to  carry  it  on  in  the  name  of  an  agent,  whether  such 
BUM.BM      agency  was  an  agency  of  a  partnership^  or  any  other,  bq 

Shaev.  that  upon  the  purchase  of  goods  by  the  agent  or  partner 
the  property  vested  wholly  or  in  part  in  the  firstrnaoied 
person,  then  he  would,  as  it  seems  to  me,  be  liable,  though 
he  had  stipulated  with  bis  agent  or  partner  that  he  should 
not  be ;  because  he  would  have  tried  for  an  impossibility, 
for  a  thing  repugnant  in  itself,  viz.,  that  the  contract  should 
be  made  with  him  for  his  benefit,  but  not  to  bind  him.  It 
becomes  necessary  then  to  examine  the  facts.  I  think  it  is 
not  open  to  us  to  find  that  there  is  fraud  or  that  the  ar- 
rangements were  colourable.  Questions  of  that  character 
are  essentially  for  a  jury;  we  have  power  to  draw  only 
reasonable  inferences ;  I  think  that  does  not  extend  to  enable 
us  to  infer  fraud  ;  it  is  not  intended  to  disable  us  from  draw- 
ing unreasonable  inferences,  but  from  drawing  inferences  of 
matter  which  it  would  not  be  reasonable  to  leave  to  infer- 
ence; and  I  think  it  would  not  be  reasonable  to  leave  to  in- 
ference, whether  the  apparent  facts  were  the  real  facts  when 
the  Defendant  and  his  son  and  Fenn  have  not  been  called 
as  witnesses,  and  when  we  scarcely  know  anything  that  has 
taken  place  during  the  three  years  the  business  was  carried 
on ;  nor  can  I  suppose  such  a  thing  is  left  to  us  in  face  of 
the  statement  in  the  case  that  '^  the  underwriting  business 
of  the  son  was  carried  on  by  Fenn  (paragraph  9),  and  Uiat 
in  paragraph  13 :  ''  Fenn  carried  on  the  underwriting  bu- 
siness for  Sharp  junior  until  and  at  the  time  of  making 
the  policy."  At  the  same  time  if  I  had  to  find  whether  the 
arrangement  was  fraudulent  or  colourable  I  should  say  it 
was  not.  I  think  the  arrangements,  though  complicated, 
are  intelligible,  and  such  as  might  well  be  honestly  made. 
The  facts  are  as  follows  :  Fenn  and  Sharp  junior  agreed 
in  Marchf  1857,  that  Fenn  should  do  an  underwriter's  ba* 
siness  for  Sharp  junior  on  certain  terms.  With  this  th« 
Defendant  had  nothing  to  do  except  giving  a  guarantee  to 
the  extent  of  5,000/.,  not  to  find  capital,  which  I  believe  is  not 
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needed  in  such  a  business,  bot  to  be  liable  to  losses  to  that  1865. 
amount  He  had  no  claim  to  profits  or  in  any  way  to  Bw'-^s* 
meddle  with  the  business.  In  November ^  1858,  '*  the  busi-  ^  Sbaep. 
ness  having  proved  profitable"  (paragraph  9),  a  fresh  ar- 
rangement was  made  between  Fenn  and  Sharp  juniorj 
whereby  the  business  was  to  be  increased  and  Fenn's  salary 
also.  On  the  occasion,  and  in  consequence  of  this,  the  De- 
fendant bargained  with  his  son  for  an  annuity  for  their  joint 
lives  of  500/.,  or  of  a  sum  equal  to  one-fourth  of  the  profits 
if  that  one-fourth  exceeded  500/.  This  may  have  been 
unfatherly  and  extortionate  as  is  said,  if  real,  but  clearly 
could  not  make  the  Defendant  a  partner  in,  or  proprietor 
of,  the  business.  I  do  not  say  it  was  either  extortiouate  or 
unfair.  If  the  son  was  making  large  profits  he  might  well 
be  able  to  pay  the  annuity,  and  the  Defendant  ran  the  risk 
of  that  which  has  happened,  viz.,  receiving  nothing  and 
paying  a  great  deal.  If  the  matter  had  stopped  here  there 
would  be  no  pretence  for  saying  the  Defendant  was  liable. 
The  next  thing  is  the  marriage  settlement;  what  is  its 
separate  operation  ?  If  of  itself  it  makes  the  Defendant 
liable  to  this  action,  so  it  does  Donnisont  and  would  prove 
that  he  **  subscribed  the  policy  and  became  an  insurer/' 
Does  it  then  make  both  of  them  so  liable  ?  Now  it  seems 
to  me  to  be  an  elaborate  contrivance  for  insuring  tlie  son's 
life  for  the  benefit  of  his  intended  wife  and  their  children, 
and  if  he  lived,  of  raising  a  round  sum  of  10,000/.,  J.  e* 
shares  worth  1,500/.  and  money  8,500/.  for  the  same 
purposes.  The  deed  contains  appropriate  clauses  for  this 
purpose,  the  majority  of  which  need  not  be  noticed,  except 
that  tliey  are  such  as  might  be  expected  in  a  boTia  fide 
instrument,  but  it  contuns  an  assignment  to  the  Defend- 
ant and  Donnison  of  all  the  money,  earnings,  profits  and 
emoluments  then  in  the  hands  of  Fenn,  and  of  such  as 
should  thereafter  come  to  his  hands  as  agent  of  Sharp 
the  younger.  To  know  the  efiect  of  this,  it  should  be 
known  what  Fenn  would  have  in  his  hands  belonging 
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1865.       to  Sharp  janior,  a  description  of  which  will  be  foand 
Bdllbh       in  the  judgment  of  my  Brother  Bla^bwm  in  Xenos  ▼. 
Sbabp.        Wickham  (a).     But  no  doubt  it  is  an  assignment  of  all  the 
profits  of  the  businessi  and  indeed  it  might  be  an  assign- 
ment of  capital— thus  in  one  year  there  may  be  a  balance 
of  loss,  which  of  course  must  come  from  capital,  in  the 
next  year  a  balance  of  gain  which  replaces  capital.    So  on 
one  account  there  may  be  a  loss,  on  another  profit.    Any- 
how everything  is  taken.     But  there  is  a  trust,  which  I 
take  to  be  obligatory,  to  return  out  of  the  assigned  property, 
including  the  railway  shares,  any  money  from  time  to  time 
required  to  meet  exigencies  in  the  business.    The  trustees, 
then,  are  to  return  what  they  received  till  the  business  can 
spare  it    So  far  the  deed  seems  very  intelligible.     It  is  as 
though  the  Defendant  and  his  son  and  Donnison  had  said  the 
son  shall  be  made  to  save  to  the  extent  of  10,00021,  and  for 
that  purpose  shall  hand  all  he  gets  to  the  Defendant  and 
Danniion,  till  they  have  got  10,000/. ;  but  as  he  may  want 
it  back  for  the  business,  all  or  part  is  to  be  returned  to  him 
when  wanted  for  that  purpose.     But  then,  if  everything  is 
taken  from  him,  he  can  neither  maintain  himself  nor  pay 
his  debts.    Accordingly,  provision  is  made  for  paying  the 
father  his  annuity,  and  for  the  son's  maintenance,  and  for 
repayment  of  any  part  of  the  6,000/.  the  Defendant  may 
have  to  advance.    What  is  the  difference  between  this  deed 
and  a  deed  by  which  Sharp  junior   should  have  cove- 
nanted to  pay  to  trustees  of  bis  marriage  settlement  what 
he  could  spare  afler  maintaining  himself^  Paying  his  debts, 
and  providing  for  the  emergencies  of  his  business.     There 
is  none,  except  that  the  trustees  secure  his  doing  so  by 
giving  themselves,  as  far  as  they  can,  a  right  to  take  every- 
thing, handing  back  what  he  would  otherwise  have  to 
deduct,  and  agreeing  how  much  that  shall  be.     Now,  sup- 
pose the  Defendant  had  not  been  a  trustee,  would  this  deed 

(a)  14  C.  B.,  N.  S.  436,  460. 
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have  made  Donnison,  a  partner  in,  or  proprietor  of,  the  1365* 
business  ?  and,  if  so,  why?  If  it  would  not,  would  it  make  Bullem 
the  Defendant  so,  because  there  are  trusts  in  it  for  his  Sha'ep. 
benefit  ?  and,  if  so,  why  ?  And  if  he  the  Defendant  is 
not  liable  in  his  character  of  trustee,  nor  in  his  character 
of  cestui  que  trust,  separately,  does  it  make  any  difference 
that  he  is  both,  and,  if  so,  why  ?  I  cannot  see.  Sup* 
pose  the  covenants  had  been  with  the  Defendant  and 
Donnison  to  pay  the  moneys  to  other  persons  as  trustees, 
A.  and  B.,  who  would  the  partners  or  proprietors  of  the 
business  be  then?  A*  and  B.,  or  the  Defendant  and 
Donnison  ?  or  all  four  ?  Would  they  all  have  **  subscribed 
the  policy  and  become  insurers?"  It  is  to  be  observed 
that  it  does  not  appear  that  the  Defendant  or  Donnison 
ever  received  anything.  It  does  appear  the  Defendant 
paid  something  under  his  guarantee.  Reliance  is  placed 
on  the  statement  that  Sharp  junior  kept  no  banking  ac- 
count, and  that  Fenn  received  and  paid.  But  that  was  to 
be  expected.  Reliance  is  also  placed  on  this,  that  Sharp 
junior  paid  what  he  drew  out  of  the  business  into  his 
father's  account,  and  drew  in  his  own  name,  on  the  same 
bankers,  of  course,  to  be  paid  out  of  his  father's  account 
But  I  really  see  nothing  in  this.  It  is  not  suggested 
that  he  did  not  draw  out  as  much  as  he  paid  in.  Why, 
then,  the  deed  being  bond  fide,  is  the  Defendant  a  partner 
or  principal  in  the  business  ?  He  can  make  no  contract, 
nor  order  one,  nor  forbid  one,  nor  enforce  one,  nor  release 
one.  If  the  profits  were  10,000Z.  in  the  year,  he  would  get 
nothing  but  his  annuity — the  residue  would  go  to  his  son 
and  tlie  trust  fund.  His  annuity  would  be  larger,  indeed, 
but  that  is  unimportant  If  there  were  no  profits  in  any 
year  he  would  still  be  entitled  to  his  500/.  annuity.  How 
can  this  state  of  facts  prove  that  the  Defendant  '^  sub- 
scribed the  said  policy  and  became  an  insurer.".  It  seems 
to  me,  therefore,  that  if  the  Defendant  is  held  to  have 
**  subBcribed  this  policy  and  become  an  insurer"  it  will  be 
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186&  80  held  though,  as  I  have  said,  he  has  not  done  so  ia 
BuLuii  form  0or  in  substance ;  and  that  he  has  so  done  somehow, 
SxASP.  though  there  is  no  fraud,  without  his  or  anyone  else  con- 
cerned intending  it  Surely  it  seems  enough  to  state  this  to 
show  that  it  cannot  be  true,  and  that  therefore  the  Defendant 
is  not  liable,  llie  burthen  of  proof  to  the  contrary  is  on 
the  Plaiatifis.  Now,  what  reason  do  they  give  7  They  say 
that  the  Defendant  is  a  partner  with  his  son ;  and  that  if 
not  partners  inter  Me,  they  are  so  as  regards  third  parties — 
a  most  remarkable  expression !  Partnership  means  a  cer* 
tain  relation  between  two  parties.  How  then  can  it  be 
correct  to  say  that  A.  and  B.  are  not  in  partnership  as  be- 
tween themselves,  they  have  not  held  themselves  out  as 
being  so,  and  yet  a  third  person  has  a  right  to  say  they  are 
so  as  relates  to  him  ?  But  that  must  mean  inter  §e,  for 
partnership  is  a  relation  inter  se^  and  the  word  cannot  be 
used  except  to  signify  that  relation.  A,  is  not  the  agent  of 
J3. ;  B,  has  never  held  him  out  as  such ;  yet  C  is  entitled 
as  between  himself  and  B.  to  say  that  il.  is  the  agent  of  iS* 
Why  is  he  so  entitled,  if  the  fact  is  not  so,  and  B.  has  not. 
so  represented?  But  ^'partnership,''  and  a  ''right  to 
call  persons  partners  as  regards  third  parties,"  are  words, 
and  the  thing  must  be  looked  at — viz.,  the  taking  or  sharing 
of  profits,  which  it  is  said  gives  C.  a  right  as  against  B.  to 
say  B.  is  a  partner  of  A. — why  should  it?  I  trust  that,  in 
the  present  state  of  authority,  this  question  may  be  freely 
handled  without  presumption,  and  that  the  goodness  of  such 
a  rule  may  be  examined.  Because,  though  we  are  bound 
to  administer  the  law  as  we  find  it,  yet  when  we  are  con« 
sidering  what  is  the  law,  we  may  not  improperly  inquire 
into  the  reasonableness  of  that  suggestion.  Why,  then, 
does  a  taking  or  sharing  of  AJ's  profits  by  JB.  entitle  C.  to 
demand  the  payment  by  B.  of  A.*%  debts  in  the  trade. 
How,  if  there  is  such  taking  or  sharing  in  this  case,  does  it 
prove  that  the  "  Defendant  subscribed  the  policy  and  be- 
came an  insurer/'     If  ^.  agrees  with  B.  to  share  profits 
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and  lo«aes,  but  not  to  interfere  with  the  bosiness,  and  not  1865. 
to  buy  nor  sell,  and  does  not  interfere  nor  buy  nor  bM,  and  Bvi^iiwi 
C.f  knowing  this,  d^ala  with  B*,  be  would  have  no  claim  on  aiK4»r« 
A.  Why  should  he  if  be  does  not  know  of  it  7  Why, 
upon  finding  out  something  between  A.  and  JB.,  which 
has  in  no  way  affected  or  influenced  him,  should  be, 
who  has  dealt  with  B.^  have  a  claim  on  A.f  It  is 
said  because  profits  are  what  the  creditor  trusts  to; 
Uiey  are  his  fund  for  payment.  This  would  be  a  bad 
reason  if  true  in  fact.  A  roan  who  trusts  another  generally 
has  a  claim  on  his  profits  and  capital  too.  How  does  a 
roan  who  trusts  the  former  only  more  affect  the  creditor's 
fund  ?  Buty  further,  it  really  is  not  true  in  subetanee,  only 
in  words.  It  is  not  a  receipt  of  profits  in  substance  that 
makes  a  man  liable.  If  I  agree  to  receive  a  sum  in  propoi*- 
tion  to  profits,  as,  for  instance,  a  sum  equal  to  a  tenth,  I 
^m  not  liable.  If  I  receive  a  tenth,  I  am — what  is  the  dif* 
ference  except  in  words,  at  least  as  far  as  creditors  are  con** 
cemed  ?  How  can  one  set  of  words  between  A.  and  B» 
give  C.  a  right  and  the  same  thing  in  other  words  not  ? 
How  many  men  in  a  thousand,  not  lawyers,  could  be  got 
to  understand  that  of  the  two  servants  of  a  firm,  the  one 
who  received  a  tenth  of  the  profits  was  liable  for  its  debts ; 
the  other,  who  received  a  sum  equal  to  a  tenth,  was  not. 
This  Mr.  Justice  Story  calls  *^  satisfactory''  (a) *-» satisfac- 
tory in  what  sense  ?  In  a  practical  business  sense  ?  No ; 
but  in  his  sense  of  an  acute  and  subtle  lawyer,  who  is 
pleased  with  refined  distinctions  interesting  ^s  intellectual 
exercises,  though  unintelligible  to  ordinary  men,  and 
mischievous  when  applied  to  the  ordinary  affairs  of  life. 
Lord  JEldon  did  not  think  it  satisfactory,  17  F«s.  404  (&). 
Such  a  law  is  a  law  of  surprise  and  injustice,  and  against 
good  policy.  It  fixes  a  liability  on  a  man  contrary  to 
bis  intent  and  expectation,  and  without  reason,  and  gives 

(a)  See  Siory  on  Partnenhip,  Sih  ed.  tu  32,  36. 
(6)  E*  parte  Homper. 
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IS65.  a  benefit  to  another  which  he  did  not  bargain  for,  and 
BuLLEv  ought  not  to  have,  and  prevents  that  free  nse  of  capital 
Sbaat.  and  enteqirise  which  is  so  important  It  is  said  that 
this  is  true  of  a  dormant  partner.  It  is  not  His  exist- 
ence may  be  unknown  to  the  creditor;  but  the  dormant 
partner  knows  he  is  liable,  and  means  to  be;  and  the 
creditor  trusts  all  such  persons.  He  means  to  deal  with 
all  real  partners.  It  may  be  said  that  if  this  reasoning  is 
right  a  man  might  bargain  to  receive  all  the  profits  of  a 
business,  and  not  be  liable.  The  answer  is,  the  thing  is 
impossible.  There  never  was,  and  never  will  be,  a  b<md 
fide  agreement  by  one  man  to  carry  on  a  business,  bear  all 
its  losses,  and  pay  over  all  its  profits.  Should  such  an 
agreement  appear  it  would  obviously  be  colourable.  Where 
there  is  a  chance  of  profit  to  the  trader,  there  such  an  agree- 
ment may  be  honest;  and,  where  honest,  ought  not  to  make 
him  liable  who  is  certainly  to  receive  some  of  the  profits, 
and  perhaps  all. 

I  have  hitherto  dealt  with  the  case  on  principle ;  I  pro- 
ceed to  examine  the  authorities.  The  labour  formerly 
needful  is  now  rendered  unnecessary  by  Cox  v.  JTicA- 
man  {a).  That  case  has  settled  the  law, — I  may  be  per- 
mitted I  hope  to  say  in  a  perfectly  satisfactory  manner.  It 
is  there  laid  down  that  the  question  in  such  cases  as  the 
present  is  one  of  authority,  one  of  agency.  Lord  Ctimpbell 
says,  p.  302,  **  The  Defendants  can  only  be  liable  upon  the 
supposition  that  the  person  who  wrote  the  acceptance  on 
the  bills  of  exchange  was  their  mandatory  for  that  purpose." 
Lord  Wensleydale  says,  p.  311,  ''  And  the  simple  question 
will  be  this,  whether  Haywood  was  authorized  by  either 
of  the  Defendants,  as  a  partner  in  that  company,  to  bind 
him  by  those  acceptances."  His  lordship  proceeds,  **  Hay^ 
wood  must  be  taken  to  have  been  authorized  to  accept  for 
them  by  those  who  actually  carried  on  business  under  that 

(a)  8  H.  L.  C.  268. 
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firm.     Were  the  Appellants  partners  in  it  ?"     And  further,        1865, 
at  p.  312,  "  The  question  then  is,  whether  this  deed  makes      Bullen 
the  creditors  who  sign  it  partners  with  the  trustees,  or.       Sharp. 
what  is  really  the  same  thing,  agents,  to  bind  them  by  ac- 
ceptances on  account  of  the  business."     And!  generally  I 
refer  to  his  whole  judgment,  particularly  to  the  passage  at 
p.   313,   beginning — "  Hence  it  becomes   a  test  of  the 
liability,"  down  to  "  liable  as  a  i)artner."     Lord  Cranworth 
puts  the  same  two  arguments  together  at  p.  306.     I  refer 
to  the  passage  beginning — **  It  was  argued,"  and  ending 
at  *'  have  been  made."     This  then  is  our  guide  for  the 
future.    The  question  here  is  was  the  underwriter's  busi- 
ness carried  on  by  persons  acting  on  Defendant's  behalf. 
Now  it  certainly  was  not.      The  clerk   who  signed  the 
policy,  Fenn,  and  the  son,  acted  on  the  son's  behalf.    That 
is  unless  the  whole  is  a  sham,  which,  as  I  have  before 
said,  I  think  is  not  open  to  us  to  consider,  nor  true  if  it 
were  open  to  us.    This  ought  to  dispose  of  the  case.     But 
even  if  we  assume  that  the  law  supposed  to  exist  before 
Cox  T.  Hickman  {a)  remains  untouched,  that  is  to  say 
the  supposed  law  of  Waugh  v.   Carver  (ft),   I  think   the 
same  conclusion  ought  to  be  come  to.     Lord  Wensleydale 
does  not  notice  that  case.      Lord  Cranworth  does,  and 
with  submission  gives  a  better  reason  for  the  decision  than 
b  to  be  found  in  the  case  itself.    The  Lord  Chief  Justice 
Eyre  there  says  the  question  is  whether  they  have  not 
constituted  themselves  partners  in  respect  to  other  persons, 
and  puts  his  decision  on  the  ground  that  "  he  who  takes  a 
moiety  of  all  the  profits  indefinitely,  shall,  by  operation 
of  law,  be  made  liable  to  losses."    Let  us  hope  that  this 
notion  is  overruled ;  one  which,  I  believe,  has  caused  more 
injustice  and  mischief  than  any  bad  law  in  our  books.  But 
even  if  not,  how  is  this  case  within  it? 


(a)  8  H.  L.  C.  268. 

(6)  2  H.  BlachM.  235 ;  1  Sm.  L.  C.  818,  5M  ed. 
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1863.  fiy  the  letter  of  the  Ist  January,  1 859,  after  the  businesa 

BuLLBR  bad  proved  profitable,  the  son  agreed  to  pay  his  father  for 
Sbar^.  their  joint  lives  500/.  a-year  absolutely,  not  oat  of  profits, 
ik>r  dependent  on  them ;  with  a  provision  for  an  increase 
in  proportion  to  profits  if  they  reached  beyond  a  certain 
amount  This  would  not  make  the  Defendant  a  receiver  of 
profits,  nor  give  him  a  right  to  an  account,  nor,  in  fact| 
bring  him  within  any  of  the  old  fancied  rules  of  liability^ 
Then  comes  the  settlement,  in  which  the  Defendant  is  a 
trustee.  As  far  as  the  settlement  alone  is  concerned  the 
Defendant  is  no  more  liable  than  the  other  trustee.  And 
why  is  Atf  to  be  liable  ? 

It  remains  to  notice  the  judgment  of  the  Court  below* 

With  great  respect,  I  think  Cox  ▼.  Hickman  (a)  was  not 

followed.    The  Lord  Chief  Justice  aays  the  deed  made 

the  Defendant  a  partner,  by  giving  him  an  interest  m 

the  business;  and  he  finishes  by  saying,  the  question  is 

whether  the  creditors   may  come  on  the  Defendant  in 

respect  of  the  profits.     But  according  to  the  judgment  in 

Cox  V.  Hiehman  the  question  does  not  turn  on  that.     Mr. 

Justice  Byles  seems  to  consider  the  deed  as  a  contrivance 

for  giving  the  Defendant  the  profits--that  in  reality  it  was 

bis  business.     If  so,  of  course  he  Js  liable.    Mr.  Justice 

SmUh  says  he  thinks  the  deed  an  arrangement  by  which 

I  the  Defendant  was  to  have  the  profits  as  profits,  eo  nomine, 

i  and  that  he  is  liable  as  a  partner.    But  if  Lords  Cranworth 

and  Wensleydale  have  laid  down  the  true  rule  it  is  not  that 

I  indicated  in  the  last  expression.     It  seems  to  me,  then, 

there  is  here  no  partnership,  no  taking  of  profits  which 

could  have  brought  the  case  within  what  was  supposed  to 

be  law  before  Cox  v.  Hiehman  ;  that  on  reason  and  prinh 

ciple  that  supposed  law  was  wrong ;  that  it  is  now  con- 

i  demned  by  the  authority  of  Cox  v.  Hickman  ;  that  anyhow 

I  Cox  V.  Hickman  is  the  governing  case,  and  that  it  lays 

down  rules  which  decide  this  in  favour  of  the  Defendant 

(a)  8  H.  L.  C.  268. 
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I  hope  I  shall  not  be  charged  with  arrogance  for  the  way        1SG5. 
in  which  I  have  spoken  of  bygone  opinions.     The  law       Bullem 
had  drifted  into  the  condition  from  which  it  was  rescued        sbarp. 
by  Cox  T.  Hickman.    No  one  in  particular  was  responsible 
for^  and  probably  no  one  person   could  have  put  it  at 
once  in  the  position  it  was.     But  the  true  line  had  been 
departed  from^  at  first  but  a  little,  and  for  a  good  reason ; 
and  every  subsequent  move  took  it  farther  away  in  a  wrong 
direction   till   it   was   happily   brought  back  by   Cox  v. 
Hickman. 

Judgment  reversed. 
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Crafter  V.  The  METROPofiTAK  Railway 
Company. 

The  Defendants,  a  nilway  company,  had  at  one  of  tfaetr  stations  a  staircase, 
used  to  enable  passengers  to  ascend  from  the  platform  to  the  street ; 
the  SUITS  were  six  feet  «ide,and  were  nosed  with  a  strip  of  brass  2|  inches 
in  width,  which  had  worn  smooth  and  slippery,  and  were  not  pro- 
vided  with  any  handrail.  The  Plaintiff,  who  for  eighteen  months  had 
been  in  the  almost  daily  habit  of  travelling  on  the  line  and  using  the 
stairs,  in  ascending  them  in  the  daylight,  slipped  upon  the  brass  nosing 
and  was  injured.  Held,  per  Erie,  C.  J.,  mUea  and  Smiik^  J  J  .  (  Kntmg, 
J.,  dubiunte),  that  there  was  no  evidence  of  negligence  on  the  part  d 
the  Defendants  to  go  to  the  jury. 

fTlHE  first  count  of  the  decIaratioD  alleged  that  the  De- 
-^  fendants  were  possessed  of  a  staircase  leading  to  a 
station  of  the  Defendants*  railway,  on  which  the  public 
using  the  railway  were  invited  to  walk,  and  it  thereupon 
became  the  duty  of  the  Defendants,  as  owners  of  the  stair- 
case, so  to  keep  it  that  the  public  using  the  railway  on  the 
invitation  of  the  Defendants  might  safely  pass  up  and 
down  it;  that  the  Defendants  neglecting  their  duty  in 
that  behalf  so  negligently  kept  the  staircase  that  it  became 
and  was  dangerous  to  persons  passing  along  and  so  using 
the  railway ;  and  the  Plaintiff,  who  was  then  passing  down 
the  staircase  for  the  purpose  of  using  the  railway  on  the 
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invitation  of  the  Defendants,  fell  and  was  thrown  down  the        1866. 
staircase  and  one  of  his  thighs  was  broken.     [Here  fol-      Craptbr 
lowed  an  allegation  of  special  damage.]  Metropoli- 

The  second  count  alleged  that  the  Defendants  were  car-  tan  Railw^ay 
rying  passengers  for  hire  from  Farringdon  Street  to  King*s 
Cross  in  carriages  on  a  railway,  and  used  a  certain  station 
at  Farringdon  Street  for  the  reception  and  accommodation 
of  their  passengers,  and  the  station  was  then  in  the  posses- 
sion and  under  the  management  of  the  Defendants  for  the 
purposes  aforesaid :  yet  the  Defendants  negligently  ma- 
naged the  station,  and  kept  the  station  and  the  staircase 
and  approaches  thereto  in  a  dangerous  and  slippery  state, 
and  omitted  to  provide  balusters  or  handrails,  or  sufficient 
accommodation  for  the  safe  access  and  passage  of  their 
passengers  to  the  carriages  on  the  railway,  whereby  the 
Plaintiff,  having  been  received  there  by  the  Defendants  as 
and  then  being  a  passenger,  to  be  carried  by  them  from 
Farringdon  Street  to  King's  Cross,  fell  and  was  thrown 
down  with  great  violence  on  the  staircase  at  the  station, 
and  one  of  the  thighs  of  the  Plaintiff  was  broken,  and  he 
was  permanently  injured.  [Here  followed  an  allegation  of 
special  damage.] 

Plea.     Not  guilty. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  after 
Michaelmas  Term,  1865,  at  Westminster,  it  appeared  that 
the  Plaintiff  was  a  porter  at  the  Custom  House,  and  that 
from  the  time  when  the  Metropolitan  Railway  was  first 
opened,  eighteen  months  before  the  accident,  he  had  been 
in  the  almost  daily  habit  of  travelling  on  the  line  to  and  fro 
between  King's  Cross  and  Farringdon  Street  On  the 
28th  July,  1864,  the  Plaintiff,  having  started  from  the 
Farringdon  Street  Station  at  seven  o'clock  in  the  evening, 
travelled  by  the  railway  to  King's  Cross.  At  the  King's 
Cross  Station  the  staircase  by  which  passengers  had  to 
ascend  from  the  platform  to  the  street,  and  which  was  only 
used  for  that  purpose,  was  six  feet  wide,  and  was  not  fur-* 

VOL.  I.— c.  p.  N 
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1866.       niffhed  with  any  handrail,  though  one  bad  been  pnt  fiioce 
CsAFTBft      ^^^  accident     Bat  there  was  a  wall  on  each  side,  so  that  it 
««     *-  was  impossible  to  fall  over.     The  rise  of  each  stair  was  six 

tah  Rai lwat  or  eight  inches :  there  were  about  eighteen  of  them,  and 
each  stair  was  and  always  had  been  "  nosed/'  or  tipped 
with  brass,  to  the  width  of  two  and  a-half  inches.  The 
Plaintiff  was  ascending  the  stairs,  and  was  about  twelve 
inches  from  the  wall  on  his  right,  when  his  foot  slipped 
upon  the  brass  nosing,  and,  being  unable  to  recover  him- 
self, he  fell,  and  his  thigh  bone  was  fractured  and  he  was 
severely  injured. 

A  witness,  who  described  himself  as  a  grocer*s  assistant, 
stated  that  the  principal  fault  of  the  stairs  was  that  there 
were  no  handrails  on  either  side.  Another  defect  was  that 
the  brass  nosing  was  worn  quite  smooth,  and  he  considered 
it  dangerous.  The  stairs  were  not  generally  slippery  unless 
a  person  put  his  foot  upon  the  brass.  If  assistance  was 
wanted  to  get  upstairs,  or  if  a  person  slipped,  a  handrail 
would  be  an  advantage.  A  man  with  a  wooden  leg,  espe- 
cially, would  require  one. 

Another  witness,  a  builder,  stated  that  the  brass  nosings 
were  worn  very  smooth  indeed,  and  in  his  judgment  a  brass 
nosing  was  not  the  proper  or  safe  thing  to  use  where  there 
was  a  very  great  traffic.  He  would  use  lead,  which  is  not 
at  all  slippery,  to  cover  the  entire  steps,  and  have  no 
nosing  at  all;  and  lead  was  ordinarily  used  at  railway 
stations* 

It  further  appeared  that  about  40,000  persons  had  &»* 
cended  the  stairs  in  question  in  each  month  since  the  rail- 
way had  been  open,  without  any  accident  having  occurred 
or  complaint  made. 

The  Defendants  did  not  adduce  any  evidence. 

At  the  close  of  the  Plaintiff's  case  it  was  submitted  on 
behalf  of  the  Defendants  that  there  was  no  case  to  go  to  the 
jury  against  them,  Erie,  C.  J.,  however,  reserving  the  point. 
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left  the  case  to  them,  and  they  found  a  yerdict  for  the       1866. 

Plaintiff,  with  105/.  damages.  Grafter 

In  Hilary  Term,  Mbtropou- 

Hawkins  obtained   a  rule  nisi  to  enter  a  verdict  for  tanHailwat 

the  Defendants,  or  a  nonsuit,  upon  the  ground,  nrst,  that 

there  was  no  proof  of  any  such  negligence  as  allege<l; 

secondly,  that  there  was  no  evidence  to  justify  the  finding 

of  the  jury ;  or  for  a  new  trial  on  the  ground  that  the 

verdict  was  against  the  evidence. 

Huddleston  and  H.  James  now  showed-  cause. — ^The 
stairs  were  not  constructed  with  reasonable  skill  and 
care.  In  Longmore  v.  The  Great  Western  Railway 
Company  {a\  the  company  were  held  liable  for  the  death 
of  a  passenger  through  the  faulty  construction  of  a  bridge, 
although  during  several  years  thousands  of  persons,  in- 
cluding the  deceased  himself  several  times,  had  passed 
over  it,  and  there  was  a  safer  one  farther  round  which  he 
might  have  used.  There  the  passenger  fell  through  a 
dangerous  aperture.  One  witness  here  states  that  the 
brass  nosing  had  worn  smooth,  and  that  in  his  opinion  it 
was  dangerous;  and  a  builder  states  that  lead  and  not 
brass  ought  to  have  been  used.  The  evidence  of  the 
Plaintiff  was  wholly  uncontradicted. 

Bawkins  and  Horace  Lloyd,  contr^. — There  was  no 
evidence  which  could  be  properly  left  to  the  jury.    The 
Plaintiff  was  bound  to  exercise  reasonable  care  in  using 
the    stairs,  and   if  they  were   reasonably  safe   the  De- 
fendants are   not  liable.      In   Toomey  v.    The  London, 
Sriffhton  and  South  Coast  Railway  (Jb),  the  Plaintiff  mis- 
took the  door  of  the  lamp-room  on  the  platform  of  a  rail- 
way station  for  that  leading  to  the  urinal,  fell  down  some 
steps  and  was  injured;  and  it  was  held  that  in  the  absence 
of  evidence  that  the  place  was  more  than  ordinarily  dan* 

(tf)   19  C.  B.,  N.S.  183.  (6)  3  C.  B.,  N.S.  146. 

n2 
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1866.        gerouSy  the  Judge  was  justified  in  nonsuiting  the  Plaintiff. 
Crafter      The  Court  will  adopt  the  principle  laid  down  by  Wil- 
--     ••  liams,  J.,  at  p.  150  in  that  case  :  *•  It  is  not  enough  to  say 

TAN  Railway  that  there  was  some  evidence;  •  ♦  ♦  A  scintilla  of  evi- 
dence, or  a  mere  surmise  that  there  may  have  been  neg- 
ligence on  the  part  of  the  Defendants,  clearly  would  not 
justify  the  Judge  in  leaving  the  case  to  the  jury :  there 
must  be  evidence  upon  which  they  might  reasonably 
and  properly  conclude  that  there  was  negligence  "  Willes, 
J.,  also  there  says,  ''There  was  nothing  to  show  that 
the  door  and  the  steps  beyond  were  more  than  ordi- 
narily dangerous;  and  it  was  necessary  and  proper  that 
something  of  the  sort  should  be  there  for  the  convenient 
use  of  the  station  by  .the  company.  It  would  be  difficult  so 
to  arrange  every  part  of  a  station  as  to  render  it  impossible 
for  careless  persons  to  meet  with  injury.*'  In  Common 
V.  7%6  Eastern  Counties  Railway  Company  {a),  the  De- 
fendants had  on  their  platform  a  weighing  machine, 
which  was  unfenced,  and  had  stood  for  five  years  in 
the  same  position  without  any  accident  having  occurred 
to  persons  passing  it.  The  Plaintiff  being  at  the  station 
when  there  were  a  large  number  of  passengers  on  the 
platform  was  driven  by  the  crowd  against  the  machine, 
and  his  foot  having  caught  the  corner  of  it,  he  fell 
and  was  injured;  and  it  was  held  that  there  was  no 
evidence  of  negligence  to  go  to  the  jury  against  the  com- 
pany, tlie  machine  being  in  a  situation  in  which  it  might 
have  been  seen;  and  the  accident  not  being  shown  to 
be  one  which  could  reasonably  have  been  anticipated. 
The  Plaintiff  here  had  travelled  on  the  line  every  day  for 
eighteen  months,  and  knew  how  the  stairs  were  nosed. 
They  were  used  only  for  ascending  to  the  street,  and^  as 
there  was  a  wall  on  each  side,  were  perfectly  safe ;  and  it 
must  have  been  quite  light  at  seven  p.m.  in  the  month  of 
July,  when  the  accident  occurred.  The  stairs  were  in  the 
(«)  4  H.  4-^.781. 
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same  condition  in  which  they  had  always  been,  and  as        1866. 
Martin,   B.,  observes,  in  Comman  v.  Eastern  Counties      e»AFTBE 
Railway  Company  {a),  "The  accident  was  one  of  those  •• 

misfortunes  which  will  occasionally  occur,  and  of  which  tad  Rail^at 
people  must  bear  the  consequences.'^ 

Erlb,  C.  J.  My  judgment  is  that  this  rule  must  be 
made  absolute  to  enter  a  nonsuit.  I  think  that  there  was 
no  evidence  to  go  to  the  jury  of  any  actionable  negligence 
on  the  part  of  the  Defendants.  The  present  case  is  distin- 
guishable from  those  cited  both  with  respect  to  the  nature 
of  the  structure  as  it  stood  and  that  part  of  the  complaint  » 
which  relates  to  the  omission  to  provide  a  handrail.  With 
regard  to  the  nature  of  the  structure,  these  were  common 
wooden  stairs  with  a  nosing  of  two  and  a-half  inches  of 
brass;  and  there  was  a  wall  on  each  side.  That  is  a 
common  and  ordinary  structure,  not  attended  with  any 
peculiar  danger.  There  was  no  risk  of  falling  through 
any  trap-door  (&),  or  through  balusters.  The  brass  be- 
came smooth  and  slippery,  and  a  witness  stated  that  a 
covering  of  lead  would  in  his  opinion  have  done  better. 
But  I  think  where  an  ordinary  wooden  stair  is  constructed 
in  this  way,  people  ought  not  to  be  made  liable  because 
some  persons  think  lead  would  be  preferable.  I  also 
think  that  there  is  nothing  in  the  complaint  that  there  was 
no  handrail.  Ordinary  persons  going  up  the  stairs  would 
not  require  one,  and  have  no  right  to  claim  that  one  should 
be  provided.  As  several  passengers  would  of  necessity  go 
up  abreast,  if  a  handrail  had  been  there  it  could  only  be 
used  by  the  passenger  nearest  to  it.  One  witness  stated 
that  a  handrail  would  be  useful  to  a  man  with  a  wooden 
leg;  but  that  is  not  an  ordinary  requirement;   and  there 

(fl)  4H.4- Jf.781,786. 

(6)  See  Indermaur  y.  Danety  to  be  reported  poit^  which  was  argued 
on  the  same  day  as  the  present  There  the  Plaintiff  was  injured  by 
falling  through  a  trap- door  in  a  sugar  refinery. 
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186f).       '^  ^o  1^^  ^^A^  ^^^^  ^  i^^^^  ^  ^^^  should  be  provided 

' "  for.     I  am  Airther  of  opinion  that  supposing  there  was 

9.  a  scintilla  of  evidence  for  the  Complainant^  the  fact  that 

TAN^AiLWAT  ^^  ^^^  ^"'^  knowlcdgc  of  the  manner  in  which  the  stairs 

Company,     ^g^g   constructed   is   a   matter   to   be    weighed,  and   it 

appears  that  he  had   been  in  the  habit  of  using  them 

almost   daily   for  a  year    and    a-half,   and   that    many 

thousands  of  persons  had  ascended  them  without  acd- 

dent  or  complaint.     I  think,  therefore,  that  the  Plaintiff 

had  no   right  of  action   for  the   reasons  on   which   he 

relies,  viz.,  because  there  would  have  been  more  conveni- 

4»      ence  if  there  had  been  a  handrail,  and  less  slipperiness  if 

lead  had  been  used  instead  of  brass. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  question 
comes  to  this,  whether  it  is  an  improper  thing  to  no^e 
stairs  with  brass.  The  only  evidence  upon  the  point  was 
that  of  a  builder,  who  said  that  in  his  judgment  lead  was 
better.  But  I  must  read  that  evidence  with  the  common 
experience  which  every  one  has,  that  brass  is  ordinarily 
used  for  nosing  stairs  such  as  these.  It  is  commcmly 
used  at  hotels,  and  for  the  stairs  leading  to  the  cabins 
in  steamboats ;  and  here  the  Plaintiff,  who  had  been  up 
these  stairs  over  and  over  again,  must  have  known  how 
they  were  constructed.  The  case  is  distinguishable  from 
Longmare  v.  The  Great  Western  Railway  Company  {a\ 
because  in  that  case  there  was  a  dangerous  aperture,  and 
a  risk  of  slipping  and  falling  through  it  from  a  high  bridge. 
I  think  there  was  no  evidence  which  could  properly  be  left 
to  the  jury,  and  that  the  rule  for  a  nonsuit  must  b^  made 
absolute.    . 

Keating,  J.     I  have  some  difficulty  in  distinguishing 
this  case  from  Longmore  v.  The  Great  Western  Railway 
Company  {a);  but  cases  of  this  description  present  ques- 
(a)  19  a  B ,  N.  S.  183. 
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tioDs  merely  of  degree;  and  therefore  I  do  not  dissent  from       1866. 
my  brethren.  Crafter 

Metropoli- 
Smith^  J.     A  line  must  be  drawn  between  mere  sug-  tan  Railway 

gestions  of  possible  precautions  which  might  have  been 
taken  to  prevent  accident  and  evidence  which  it  would  be 
proper  to  leave  to  a  jury.  It  is  diflScult  to  draw  the  line, 
but  the  facts  here  merely  suggest  that  some  possible  pre- 
cautions might  have  been  adopted  by  the  Defendants. 
There  was  nothing  unusual  in  the  construction  of  the  stair- 
case; such  as  it  was  its  structure  was  obvious  to  every 
one,  and  must  have  been  so  to  the  Plaintiff;  and  it  is  well 
known  that  stairs  are  often  nosed  with  brass.  In  Longmore 
V.  The  Great  Western  Railway  Company  (a),  the  bridge 
was  dangerously  constructed,  because  where  the  Plaintiff's 
wife  fell  there  was  an  opening  several  feet  wide  without 
protection ;  and  it  was  not  obvious  to  any  one  that,  if  he 
happened  to  slip,  he  might  fall  through.  ,As  to  the 
language  of  the  witness,  the  grocer's  assistant,  that  he 
considered  the  stairs  dangerous  by  reason  of  the  brass 
nosing,  that  was  merely  the  expression  of  his  opinion. 
The  Judge  was  bound,  before  leaving  the  case  to  the  jury, 
to  see  that  there  was  some  reasonable  evidence  for  their 
consideration. 

Rule  absolute, 
(a)  19  C.  B.,  2V.  5.183. 
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Ttietday, 
January  23. 

Landlord  amd 
tenauL 

Bnercaekmeui 
am  Vfaate  by 
tenanL 
PremmpHom, 
DemiMd  land 
noi  eoniermi- 
nout  witken- 


The  Earl  op  Lisburne  v.  Davies. 

1.  Where  a  tenant  encroaches  upon  the  waste,  the  neamets  of  the  encroach- 

ment to  the  demised  premises  is  an  element  in  the  consideration  as  to 
whether  it  is  to  be  presumed  that  he  made  the  encroachment  for  the 
benefit  of  his  landlord ;  but  it  is  not  necessary,  in  order  to  raise  such 
presumption,  that  the  encroachment  should  be  eomterminoui  with  the 
demised  land. 

2.  The  Defendant  was  tenant  of  a  farm  belonging  to  the  Plaintiff*,  bounded 

on  one  side  by  a  fence,  on  the  outside  of  which  was  a  small  river  sepa- 
rated  in  some  places  from  the  fence  by  a  narrow  strip  of  land,  described 
as  of  no  value.  More  than  twenty  years  ago  one  /.  D^  a  labourer,  and 
cousin  of  the  Defendant,  inclosed  from  the  waste  of  the  manor,  of  which 
the  Plaintiff'  was  lord,  a  field  of  four  acres  on  the  opposite  aide  of  the 
river,  and  the  Defendant,  as  he  stated,  upon  the  completion  of  the  in- 
closure,  which  took  three  years  to  make,  paid  his  cousin  4<.  for  his 
rights,  and  thenceforth  occupied  it  with  the  farm  down  to  the  expira- 
tion of  his  tenancy.  In  dry  seasons  his  sheep  and  cattle  could  pass 
through  a  gap  in  the  fiirm  fence  and  across  the  river  into  the  field ;  but 
there  was  no  way  firom  the  farm  to  the  field  for  carts,  and  they  could 
only  be  taken  there  by  being  allowed  to  pass  through  the  inclosed  lands 
of  third  partiea.  In  ejectment  for  the  field  (the  Court  having  liberty 
to  draw  inferences  of  fact,  and  having  inferred  that  /.  D.  made  the  in- 
closure  as  servant  of  the  Defendant,  and  not  for  his  own  benefit) : 
Held,  that  it  was  to  be  presumed  that  the  Defendant  had  made  the 
encroachment  for  the  benefit  of  his  landlord ;  and  that  such  presump- 
tion was  not  rebutted  by  the  fact  that  it  was  separated  from  the  fann 
by  the  river  and  narrow  strip  of  land. 

THIS  was  an  action  of  ejectment,  brought  by  the 
Plaintiff  against  the  Defendant  to  recover  posses- 
sion of  a  field  called  Caenewydd,  otherwise  Caerhos,  part  of 
a  farm  called  Bryneithinog  in  the  parish  of  Caron  in  the 
county  of  Cardigan^  to  the  possession  whereof  the  Plaintiff 
claimed  to  be  entitled. 

At  the  trial  before  Shee^  J,,  at  the  Summer  Assizes  for 
Cardiganshire  in  1865,  the  facts  proved  or  given  in  evidence 
were  as  follows  : — 

The  Plaintiff  was  lord  of  the  manor  of  Penarth,  and 
the  Defendant,  for  about  forty  years,  had  occupied  the 
farm  called  Bryneithinog  as  tenant  of  the  Plaintiff^ 
or  those  under  whom  he  claimed.  The  farm  lands 
were  on  one  side  bounded  by  a  fence,  on  the  outside  of 
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which  and  through  the  waste  of  the  manor  ran  the  river 
Flur^  the  river  being  in  some  places  separated  from  the 
farm  fence  by  a  narrow  strip  of  land,  stated  by  a  witness 
to  be  of  no  value.  On  the  opposite  side  of  the  Flur  there 
was  a  common  called  Rhosgellygron^  forming  part  of  the 
waste,  and  about  the  time  when  the  Defendant  became 
tenant  of  the  farm,  and  more  than  twenty  years  before  the 
commencement  of  this  action,  one  John  JDavies,  who  was 
a  cousin  of  the  Defendant  and  worked  as  a  labourer  at 
hedging  and  the  like,  inclosed  from  the  common  the  field, 
consisting  of  about  four  acres  of  land,  for  the  recovery  of 
which  this  action  was  brought,  by  running  a  hedge  across 
from  one  then  recent  inclosure  to  another,  and  so  shutting 
in  the  piece  of  land  between  the  river  and  that  fence. 
The  fence  was  not  completed  by  John  Davies  for  about 
three  years;  but,  when  it  was  finished,  the  Defendant 
paid  him  a  sum  of  4/.  and  took  possession  of  the  field  in 
question,  and,  according  to  the  Defendant's  own  evidence, 
he  then  settled  with  John  Davies  for  his  rights  and  paid 
the  4/.  for  them. 

There  was  no  evidence  of  any  occupation  of  the  field  by 
John  Davies  ;  but  from  the  time  when  the  fence  was  com- 
pleted as  described,  it  was  occupied  with  the  farm  by  the 
Defendant,  who  turned  his  cattle  on  it  to  graze,  and  cut  the 
hay  growing  on  it,  which  he  carried  home  to  the  farm.  In 
dry  seasons  sheep  and  cattle  could  pass  from  the  farm 
through  a  gap  in  the  farm  fence  across  the  river  and  so 
into  the  field  in  question :  but  carts  could  never  pass  that 
way,  and  to  get  from  the  farm  to  the  field  with  a  cart  it  was 
necessary  to  go  round  and  over  a  bridge  and  through 
inclosed  lands  belonging  to  other  persons. 

The  Defendant  relinquished  his  possession  of  the  farm  in 
the  autumn  of  1862,  but  refused  to  give  up  possession  of 
the  field  in  question. 

The  jury  found  a  verdict  for  the  Plaintiff  by  the  direction 
of  the  learned  Judge,  who  gave  leave  to  the  Defendant  to 
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move  to  enter  a  Terdict  with  liberty  to  the  Court  to  draw 
inferences  of  fact 

In  Michaelmas  Term,  1865,  Thomas  AUeUj  for  the 
Defendant,  obtained  a  rule  accordingly,  on  the  ground  that 
the  evidence  showed  that  the  piece  of  land  inclosed  from 
the  waste  was  not  approved  for  the  landlord's  benefit, 
and  therefore  was  not  part  of  his  estate  at  the  expiration 
of  the  tenancy. 


Giffardj  H.  O.  Allen,  and  J.  W.  Botjoen,  now  showed 
cause. — It  is  a  presumption  of  law  that  a  tenant  incloses 
for  the  benefit  of  his  landlord,  and  there  is  nothing  in 
the  circumstances  of  this  case  to  rebut  that  presumption. 
The  landlord  and  the  lord  of  the  manor  within  which  the 
encroachment  was  made  are  the  same  person.  The  narrow 
strip  of  land  between  the  farm  fence  and  the  river,  and  the 
bed  of  the  river,  were  his.  It  will  be  said  that  this  case 
is  distinguishable  on  account  of  the  intervention  of  the 
narrow  strip  of  land  and  the  river  between  the  farm  and 
the  encroachment;  but  in  Andrews  v.  Hailes  (a)  the  tenant 
encroached  on  waste  land,  not  belonging  to  his  landlord, 
separated  from  the  tenant's  holding  by  a  road,  and  it  was 
held  that  the  mere  intervention  of  the  road  did  not  rebut 
the  prima  facie  presumption  that  an  encroachment  made 
under  such  circumstances  was  as  between  landlord  and 
tenant  to  be  taken  to  be  part  of  the  demised  premises. 
"  I  think"  (says  Lord  Campbell^  at  p.  353  of  the  report)  "the 
Defendant  is  not  at  liberty  to  deny  that  it  was  part  of  them. 
I  proceed  on  what  the  civil  law  calls  exceptio  personalis, 
and  the  common  law  an  estoppel,  and  say  that  the  tenant 
cannot  deny  this.  I  do  not  adopt  the  doctrine  that  the 
tenant  steals  for  bis  landlord,  and  that  therefore  the  land- 
lord, at  the  end  of  the  demise,  is  entitled  to  claim  the  stolen 
property  ;  but  I  think  that,  when  the  property  is  taken  and 


(a)  2  £.  4^  B.  349. 
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used  as  part  of  the  holding,  the  tenant  can  as  little  dispute  1866. 
the  title  to  it  as  he  can  dispute  the  title  to  any  other  partof  R^ii^oF 
the  premises.  The  strange  doctrine,  as  to  stealing  for  the  Liww^ns 
benefit  of  the  landlord,  originated  in  those  cases  where  the  PAvi«f, 
landlord  was  lord  of  the  manor,  and  the  tenant  encroached 
upon  the  waste.  In  such  cases  it  might  well  be  presumed 
that  the  tenant  approved  for  the  benefit  of  the  lord  who 
had  a  right  to  approve :  but  the  idea  that  he  could  steal 
the  land  of  another  for  his  landlord  is  revolting  to  me, 
as  it  was  to  my  predecessor  Lord  Kent/on :"  Doe  ex  dem. 
Cokhugh  v.  Mulliner  (a).  [JBrfe,  C.  J.  The  intention 
of  the  tenant  may  have  been  to  steal  the  land  for  him- 
self; but  when  the  lord  of  the  manor  in  which  the  land 
is  inclosed  and  the  landlord  is  the  same  person  the  law 
says  that  it  shall  be  for  the  landlord's  benefit.]  In  Dot 
d.  Lloyd  y.  Jones  (&),  the  lessee  for  lives  of  a  farm  inclosed 
from  an  adjoining  waste,  over  which  there  was  a  right 
of  common  in  respect  of  his  farm,  some  small  pieces  of 
land  near  but  not  actually  contiguous  to  the  farm.  The 
lessor  was  not  lord  of  the  waste,  and  it  was  held  that,  in 
the  absence  of  anything  showing  a  contrary  intention,  it 
was  to  be  presumed  that  the  lessee  made  the  inclosures 
for  the  benefit  of  his  lessor,  to  belong  to  him  as  part  of  the 
faira  at  the  determination  of  the  lease.  In  Kingsmill  v, 
JUillard^c),  Parke,  B.,  affirms  the  general  rule  as  to  the 
presumption  in  such  cases  and  says,  p.  318,  ''It  is  not 
necessary  that  the  land  inclosed  should  be  adjacent  to 
the  demised  premises ;  the  same  rule  prevails  when  the 
encroachment  is  at  a  distance."  To  rebut  that  presumption 
it  must  appear  that  the  tenant  at  the  time  did  some  act  to 
show  that  he  intended  to  make  the  encroachment  for  his 
own  benefit,  and  npt  to  hold  it  as  he  held  the  farm  :  Doe 

(a)  I  Esp.  N.  P.  C.  460.  (6)  15  Jf.  4  V.  680. 

(c)  U  Ex.  ai3,  313. 
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d.  Lewis  V.  Rees  (a).  But  there  is  no  such  evidence 
here.  There  is  no  evidence  that  any  other  cattle  than  the 
Defendant's  were  turned  on  to  the  field ;  and  it  appears 
that  from  the  time  when  he  paid  the  labourer  the  4/.  for 
putting  up  the  fence  the  inclosed  land  was  used  by  the 
Defendant  in  the  same  way  as  the  rest  of  the  farm. 

Tliomas  Allen,  in  support  of  the  rule. — The  ques- 
tion for  the  Court  is  a  mixed  question  of  law  and  fact. 
As  to  the  law,  assuming  that  the  encroachment  in 
question  was  made  by  the  Defendant,  the  circumstances 
rebut  the  presumption  that  he  made  it  for  his  landlord. 
The  question  is  what  was  the  intention  of  the  Defendant 
when  he  inclosed  ?  Where  an  encroachment  is  made  of 
land  adjacent  to  demised  land,  and  nothing  is  done  to 
show  a  different  intention,  the  presumption  arises  that 
the  inclosure  was  made  for  the  benefit  of  the  landlord, 
and  with  the  intention  of  annexing  it  to  the  demised 
premises;  but  the  authorities  show  that  contiguity  is 
regarded  as  of  the  greatest  importance.  ''Adjacent" 
means  immediately  adjacent.  [Willes,  J.  It  does  not 
so  well  express  that  as  "  conterminous."]  Here  the  en- 
croachment was  separated  from  the  holding  by  a  river, 
and  by  a  strip  of  land  forming  no  part  of  the  farm. 
In  Andrews  v.  Hailes{b\  it  was  held  that  a  road  sepa- 
rating the  holding  from  the  encroachment  did  not  rebut 
the  prim&  facie  presumption ;  and  that  may  well  be,  for 
the  whole  farm  might  be  benefited  by  it.  But  that  cannot 
be  said  of  the  river  intervening  here.  The  language  of 
Parke,  6.,  in  Kingsmill  v.  Millard  {c\  which  has  been 
referred  to,  was  not  necessary  for  the  decision  of  that 
case.      In  dry  times  the  Defendant  here  might  get  his 


(fl)  eC.^P.  610.  (b)  2  £.  4-  B.  349. 

(c)  11  £x.  313,318. 
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cattle  over   the   river,    but   his  carts   never  went   over.        1866. 
He  had  no  right  on  the  other  side.     He  had  no  way  to      g^^^  op 
the  encroachment  from  the  farm ;  so  that  unless  he  had     Li«bubne 
been  allowed  to  take   his   carts   through  other  inclosed       Davxeb, 
lands   the  field    would  have  been  inaccessible   to   them. 
These  Tacts  rebut  the  presumption  that  it  was  the  De- 
fendant's intention   to  annex  the  inclosure  to  his  farm, 
[He  then  argued  that  it  was   to  be   inferred  from  the 
evidence  that  the  encroachment  had  been  made  by  John 
DavieSf  the  labourer,  and  that  the  Defendant  bad  obtained 
his  title  from  him  by  purchase.] 

ErlE|  C.  J.  I  have  come  to  the  conclusion  that  this 
rule  must  be  discharged.  Being  called  upon  to  perform 
the  duties  of  a  juryman,  and  to  draw  inferences  of  fact,  I 
take  it  that  the  farm  Bryneithinoff,  the  bed  of  the  river, 
and  the  field  Caerhos,  were  within  the  manor  of  Lord 
Lisbume,  and  were  presumably  his  lordship's  land ;  and 
I  think  the  farm  occupied  by  the  tenant  was  sufficiently 
near  to  the  field  inclosed  to  come  within  the  principle  of 
the  decisions  that  a  tenant  who  incloses  land  near  to  his 
demised  premises  is  to  be  presumed  to  inclose  for  the 
benefit  of  his  landlord.  The  distance  here  between  the 
farm  and  the  inclosure  was  not  sufficient  to  rebut  that 
presumption. 

It  is  not  essential,  in  order  that  the  presumption  may  be 
made,  that  the  edge  of  the  demised  land  should  touch  upon 
the  encroachment ;  and  I  think  the  intervention  of  the  river 
and  the  strip  of  land  here  is  not  sufficient  to  exclude  it. 
The  presumption  has  been  supported  in  cases  where 
a  road  has  intervened.  The  farm  here  is  separated  from  the 
encroachment  by  a  smaU  river ;  and  much  depends  upon 
the  description  of  the  river ;  and  it  might  well  be  that  if, 
instead  of  a  small  stream  as  here,  the  intervention  had  v 

been  that  of  such  a  river  as  the  Rhine  a  different  pre-* 
sumption  would  arise. 
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Tbe  point  on  which  I  entertamed  sooie  doubt  was  whe« 
tber  the  Defendant  did  in  fact  incl^jt^  this  Imnd  ;  because  if  it 
was  inclosed  br  a  stranger,  and  he  sold  it  to  the  Defendant, 
1  cannot  saj  that  my  judgment  would  be  the  same.  But 
according  to  tbe  eridence,  Jokm  Daria^  the  hedger  and 
ditcher,  nerer  occnpied  the  field ;  and  I  find  as  a  fact 
opon  the  eridence,  that,  although  he  made  the  hedge,  he 
made  it  in  the  character  of  a  labourer  employed  by  tbe 
Defendant,  and  that  the  land  was  not  inclosed  by  him 
for  his  own  benefit,  and  I  therefore  gire  my  verdict  for 
the  Plaintiff! 


WuxES,  J.  I  am  of  the  same  opinion.  The  only  part 
of  Mr.  TkowHU  Alltn$  argument  whidi  pressed  upon  me 
was  that  npon  the  eridence  the  D^ndant  most  be  taken 
to  have  come  in  as  a  purchaser  from  Jokm  Dories,  and  that, 
if  that  was  so,  it  coald  not  be  presumed  that  the  Defendant 
had  inclosed  for  the  benefit  of  his  landlord.  The  objection 
was  oititled  to  grave  consideration ;  bat,  to  found  it,  it 
must  be  establkhed  that  Jokm  Dories  made  the  inclosure, 
and  inclosed  for  himself.  That  depends  upon  the  evidence 
of  the  Defendant,  and  it  appears  to  me  that  the  4/.  which 
was  paid  to  Jokm  Dories  by  the  Defendant  was  paid  not 
for  the  land  but  for  the  labour  expended  in  making  the 
hedge.  No  mention  is  made  of  any  writings ;  and  the 
sum  paid  seems  more  likely  to  have  been  paid  for 
labour  than  as  the  price  of  four  acres  of  land.  I  think, 
therefore,  that  the  first  proposition  upon  which  the  Defend- 
ant must  rely  is  unfounded,  and  regret  that  I  have  to  give 
a  judgment  in  which  I  am  obliged  to  assume  the  province 
of  a  juryman. 

As  to  the  other  point  in  Mr.  AUen*s  argument,  that, 
inasmuch  as  the  field  was  not  contiguous  to  the  farm 
in  the  sense  of  conterminous,  it  did  not  come  within  the 
principle  that  a  tenant  is  to  be  presumed  to  inclose  for 
his  landlord  :  I  agree  with  him  that  an  encroachment  may 
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be  made  upon  land  at  such  a  distance  from  the  demised 
premises  as  that  the  principle  referred  to  would  not  apply. 
But  here  there  was  nothing  between  the  farm  and  the  en- 
croachment except  the  river  and  an  insignificant  strip  of 
land.  The  history  of  the  law  on  this  subject  is  somewhat 
curious.  The  general  doctrine  does  not  seem  to  have  been 
questioned  till  1795,  when  Lord  Kenyon^  for  whom  it  is 
scarcely  necessary  for  me  to  say  that  I  entertain  the 
greatest  respect,  in  Doe  ex  dem.  Colclough  v.  Mulliner  {n\ 
is  stated  to  have  revolted  at  the  idea  that  a  tenant  could 
make  the  landlord  a  trespasser.  But  the  same  question 
arose  at  the  same  assizes  in  Doe  ex  dem.  Chalhner  v. 
Davies  (£),  before  Baron  Thompson.  It  appears  from  the 
facts  there  stated  that  the  encroachment  sought  to  be  re- 
covered was  not  conterminous  with  the  farm.  The  learned 
Judge  intimated  a  strong  opinion  against  the  Plaintiff,  but 
upon  his  counsel  mentioning  that  it  had  been  admitted  in  a 
case  before  Baron  Perryn  that  encroachments  by  tenants 
were  for  the  benefit  of  their  landlords,  and  that  the  same 
doctrine  had  been  recognized  by  Heath  and  JBuller,  JJ., 
upon  that  circuit,  his  Lordship,  out  of  deference  to  such 
high  authorities,  declined  to  nonsuit  the  Plaintiff,  which  he 
otherwise  would  have  done,  and  he  obtained  the  veixlict. 
The  doctrine,  therefore,  of  Lord  Wensleydale  in  Kingsmill 
V.  Millard {c)^  that  in  order  that  the  rule  may  apply  it  is 
not  necessary  that  the  inclosed  land  should  be  adjacent  to 
tbe  demised  premises,  is  not  a  novel  doctrine.  If  the  en- 
croachment is  so  near  to  the  demised  land  that  by  reason 
of  its  nearness  the  tenant  had  an  opportunity  to  en- 
croach, and  the  landlord  may  have  tacitly  acquiesced,  it 
is  sufficient. 
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Keating,  J.     I  am  of  the  same  opinion.     The  only  real 
question  was  one  of  fact — whether  the  land  in  question 


(a)  1  E»p.  460. 
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was  inclosed  by  the  DefeDciant  or  by  John  Davits,  a 
stranger  who  sold  it  to  bim.  I  come  to  the  condosion 
that  it  was  inclosed  by  the  Defendant  by  the  hands  of 
John  Davies,  and  that  the  money  paid  to  him  by  the  De- 
fendant was  paid  for  bis  labour.  There  would  have  been 
some  sort  of  writing  if  there  had  really  been  any  sale.  As 
to  the  question  of  law,  assuming  the  land  to  have  been 
inclosed  by  the  Defendant,  I  agree  with  the  Lord  Chief 
Justice  and  my  Brother  WilUs  for  the  reasons  which  they 
have  given. 


SMiTHy  J.  I  am  of  the  same  opinion  upon  the  question 
of  fact.  I  also  think  that  it  is  not  the  law  that  to  raise  the 
general  presumption  in  favour  of  the  landlord  the  encroach- 
ment must  be  immediately  adjacent  to  the  denaised  pre- 
mises. The  distance  the  encroachment  is  from  them  may 
be  an  element  in  the  consideration  ;  and  in  some  cases  it 
may  be  so  great  as  to  destroy  the  presumption.  It  seems 
to  me  that  in  this  case  the  encroachment  was  sufficiently 
near  to  come  within  the  general  principle. 

Rule  discharged. 
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Short  v.  Simpson  and  Others.  January  17. 


Under  a  bill  of  lading  goods  were  made  deliverable  to  order  or  assigns  at  Bill  (^lading, 
B.     During  the  voyage  the  consignor  indorsed  the  bill  in  blank  to  Indorsement  by 
bankers  for  an  advance,  who  on  repayment  of  the  loan,  but  after  a  wrong  -  ond  re-indoru- 
ful  delivery  by  the  shipowners,  re  indorsed  it  to  the  consignor.     Held,  we«l  io  con- 
that  the  consignor  was  thereby  remitted  to  ail  his  original  rights  under  eignor, 
the  bill,  and  that  he  was  entitled,  independent  of  the  Bills  of  Lading  Accrual  qf  ^ 
Act,  18  &  1 9  Firt.  c.  1 1 1,  to  sue  the  ship-owners  on  the  contract,  for  the  right  of  acliom 
wrongful  delivery.  before  re-in-  \ 

2.  Semble,  where  a  bill  of  lading  has  been  indorsed  in  blank  to  one  per-  dorgement, 
ton  and  by  him  handed  to  another,  such  third  person  takes  it  in  the  Indortemeut  In 
capacity  of  indorsee,  with  all  the  rights  attaching  to  a  bill  of  lading,  and  blank.  ^  I 

miffht  sustain  a  complaint  under  the  sutute.  BilU  qf  Lading  . 

*  ^  i#cl,  18^19 

T\ECLARATION  (first  count),  that  the  Plaintiff  at  the  ^^''''  ^^*- 

request  of  the  Defendants  caused  to  be  delivered 
to  the  Defendants,  and  they  received  from  the  Plaintiff, 
certain  goods  and  merchandise  of  the  Plaintiff,  to  be  by 
them  on  board  a  ship  of  the  Defendants  safely  and  securely 
carried  and  conveyed  by  the  Defendants  therein  on  a  voyage, 
to  wit,  from  the  river  Thames  to  Bombay^  and  there,  to  wit 
at  Bombay  aforesaid,  to  be  safely  and  securely  delivered 
for  the  Plaintiff,  certain  perils  and  casualties  only  excepted,  ' 

for  certain  freight  and  reward  to  the  Defendants  in  that 
behalf;  and  the  Defendants  were  not  prevented  from  so 
carrying  and  conveying  or  delivering  the  said  goods  and 
merchandise  by  any  or  either  of  the  perils  and  casualties 
aforesaid.  Averment  of  conditions  precedent.  Breach 
that  the  Defendants  did  not  safely  and  securely  carry, 
convey  and  deliver  the  goods  and  merchandise,  and  that 
through  the  carelessness,  negligence  and  improper  conduct 
of  the  Defendants  in  that  behalf  the  goods  became  and  were 
wholly  lost  to  the  Plaintiff,  and  the  Plaintiff  lost  an  advan- 
tageous market  for  the  same. 

Third  count.  That  by  a  bill  of  lading  made  on  the  3rd 
day  of  September,  a.d.  1863,  by  the  Defendants,  and  de- 
livered to  the  Plaintiff,  the  Defendants  promised  the  Plain- 
.tiff  that  certain  goods  of  the  Plaintiff  in  the  bill  of  lading 
mentioned,  and  then  shipped  on  board  the  ship  Dorothy  in 
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the  port  of  London^  should  be  delivered  at  Bombay  in  India 
'  (certain  perils  and  casualties  only  excepted)  to  the  Plaintiff 
or  bis  assigns,  he  or  they  paying  freight  For  the  same,  with 
primage  and  average  accustomed.  And  the  Plaintiff  in- 
dorsed the  said  bill  to  the  Central  Bank  of  Western  India, 
to  whom  the  property  in  the  said  goods  thereby  passed ; 
and  they  afterwards  re-indorsed  the  said  bill  of  lading  to 
the  Plaintiff^  to  whom  the  property  in  the  said  goods  passed ; 
and  although  the  delivery  of  the  said  goods  was  not  pre- 
vented by  any  of  the  perils  or  casualties  aforesaid,  and  all 
conditions  were  performed  and  all  things  happened  and  all 
times  elapsed  necessary  to  entitle  the  Plaintiff*  to  maintain 
this  action  for  the  breach  hereinafter  mentioned,  yet  the  said 
goods  were  not  delivered  by  the  Defendants  at  Bombay 
aforesaid,  according  to  their  said  contract ;  but  the  same 
were  delivered  by  the  Defendants  to  persons  not  entitled 
to  receive  or  have  the  same,  and  the  same  were  wholly  lost. 
Third  plea;  to  the  first  count.  That  the  said  goods  and 
merchandise  were  so  delivered  by  the  Plaintiff  to  the  De- 
fendants, and  received  by  them  after  the  14th  day  oi August, 
A.D.  1855  (a),  and  that  the  same  were  so  delivered  and  re- 
ceived under  and  subject  to  the  terms  of  a  certain  bill  of 
lading  then  signed  for  the  same  by  the  master  of  the  ship 
in  the  first  count  mentioned  ;  and  that  the  agreement  for 
the  carriage,  conveyance  and  delivery  of  the  same  was  con- 
tained wholly  in  the  said  bill  of  lading  and  not  otherwise. 
That  the  said  bill  of  lading  was  and  is  in  the  words  and 
figures  following,  that  is  to  say — "  Shipped  in  good  order 
and  well-conditioned  by  Thomas  Short,  ]MmoT,\n  and  upon 
the  good  ship  or  vessel  called  'The  Dorothy^  whereof  is 
master  for  this  present  voyage  Bruce,  and  now  riding  in  the 
river  Thames,  and  bound  for  Bombay,  thirty-one  cases 
merchandise,  being  marked  and  nifmbered  as  in  the  margin, 
and  are  to  be  delivered  in  the  like  good  order  and  well- 

(a)  The  day  on  which  the  Billi  of  Lading  Act,  18  4r  19  Vict.  c.  1 1 1 , 
came  into  operation. 
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conditioned  at  the  aforesaid  port  of  Bombay  (the  act  of  God,        1866. 
the  Queen's  enemies,  fire  and  all  and  every  other  dangers        Short 
and  accidents  of  the  seas,  rivers  and  navigation  of  what-     simpsom. 
soever  nature  and  kind  soever  save  risks  of  boats  so  far  as 
ships  are  h'able  thereto  excepted)  unto  order;  freight  to  be 

paid  in  London  ship  lost  or  not  lost,  or  to assigns, 

freight  for  the  said  goods ,  with  primage  and  average 

accustomed.  I  n  witness  thereof  the  master  of  the  said  ship 
hath  affirmed  to  three  bills  of  lading  all  of  this  tenor  and 
date,  one  of  which  bills  being  accomplished,  the  others  to 
stand  void. 

"  Dated  in  the  3rd  Sept.,  1863. 

''  Weight  and  contents  unknown.  Not  accountable  for 
leakage,  breakage  or  rust 

"  Benjm,  Bruce. 
"  Endorsed 

"  Per  pro.  Thomas  Short ,  Jr. 

"  Geo.  Short:' 
That  after  the  shipment  of  the  said  goods  and  merchandise, 
and  before  the  arrival  of  the  said  ship  at  Bombay,  the 
PlaintiflT  indorsed  the  said  bill  of  lading  to  certain  persons, 
to  the  Defendants  unknown,  in  order  to  pass  the  property 
in  the  said  goods  and  merchandise  to  such  persons,  and  that 
thereupon  and  by  reason  of  such  indorsement  the  pro- 
perty in  the  said  goods  and  merchandise  mentioned  in  the 
first  count  passed  to  the  said  persons,  and  that  the  said 
persons  were  the  holders  of  the  said  bill  of  lading  at  the 
time  of  the  committing  of  the  said  grievances  in  the  first 
count  mentioned,  and  the  persons  entitled  to  receive  the 
said  goods  and  merchandise  were  the  parties  entitled  to 
sue  the  Defendants  in  respect  of  the  grievances  mentioned 
in  the  said  first  count. 

Tenth  plea;  to  the  third  count  that  the  said  bill  of 
lading  was  made  atter  the  14th  August,  1865,  and  that  the 
re-indorsement  thereof  by  the  Central  Bank  of  Webtern 
India  to  the  Plaintiff  was  first  made  after  the  alleged  default 
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of  the  Defendant,  and  not  otherwise,  and  that  at  the  time 
of  the  alleged  default  the  Central  Bank  of  Western  India 
were  the  holders  of  the  said  bill  of  lading,  and  the  persons 
entitled  to  receive  the  said  goods,  and  to  sue  the  Defend- 
ants in  respect  of  such  alleged  default. 

The  third  count  was  also  demurred  to  ;  the  ground  stated 
in  the  margin  being  that  the  count  did  not  show  that  the 
bill  of  lading  was  re-indorsed  before  the  time  for  delivering 
the  goods  had  elapsed. 

Second  replication  to  the  third  plea.  That  whilst  the  said 
persons  to  whom  the  Plaintiff  indorsed  the  said  bill  of 
lading  as  therein  mentioned  were  the  holders  of  the  said  bill 
of  lading,  the  Defendants  did  not  at  any  time  deliver  to  the 
said  persons,  nor  did  they  at  any  time  during  such  period, 
or  at  all,  have  delivery  of  the  said  goods  and  merchandise 
from  the  Defendants,  who  altogether  made  default  in  per- 
forming their  duty,  and  the  terms  of  the  bailment  in  the 
declaration  mentioned,  to  wit,  by  delivering  the  said  goods 
and  merchandise  to  persons  not  entitled  to  receive  the 
same,  to  wit,  to  persons  other  than  the  said  persons  in  the 
third  plea  mentioned,  and  other  than  the  Plaintiff:  that 
the  said  bill  of  lading  was  indorsed  by  the  Plaintiff  as  in 
the  said  plea  mentioned  in  blank  and  not  otherwise,  and 
delivered  to  the  said  indorsees  thereof  by  the  said  Plaintiff 
so  indorsed  in  blank,  which  was  the  indorsement  in  the  said 
third  plea  mentioned  ;  and  that  after  such  indorsement  and 
before  suit,  and  whilst  such  indorsees  thereof  in  the  said  plea 
mentioned  were  the  lawful  holders  thereof,  they  with  the 
intent  to  pass  and  revest  the  property  in  the  said  goods  and 
merchandise  to  and  in  the  Plaintiff,  thereby  redelivered  the 
said  bill  of  lading  so  indorsed  in  blank  to  the  Plaintiff  with 
such  intent  as  aforesaid,  and  so  as  to  pass  and  revest,  and 
they  did  thereby  pass  and  revest,  the  said  property  and  all 
rights  of  action  in  respect  of  the  said  goods  to  and  in  the 
Plaintiff:  that  the  said  indorsement  of  the  said  bill  of  lading 
to  the  said  persons  in  the  said  plea  mentioned  was  not  made 
with  intent  to  pass,  and  did  not  as  between  the  Plaintiff  and 
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the  said  indorsees  pass  the  absolute  property  in  and  an  in-        1866. 
defeasible  right  to  the  said  goods  and  merchandise  to  the        short 
said  persons,  but  with  intent  to  give  them,  and  in  pursuance      gmpiow. 
of  an  agreement  between  them  and  the  Plaintiff  to  give 
them,  a  right  in  the  nature  of  a  pledge  upon  and  in  respect 
of  the  said   goods   and   merchandise  by  way  of  further 
assurance,  to  secure  monies  advanced  and  paid  by  them 
to  the  Plaintiff:  and  that  before  and  at  the  time  of  the  said 
redelivery  of  the  said  bill  of  lading  to  the  Plaintiff,  the  said 
monies  had  been  I'epaid  to  the  said  persons,  and  all  claims 
upon  or  in  respect  of  the  said  goods  had  been  and  were 
satisfied. 

Demurrer  to  tenth  plea,  on  the  ground  that  the  rights  of 
action  passed  to  the  Plaintiff  wit')  the  property  on  re- 
indorsement  of  the  bill  of  lading,  even  though  the  alleged 
wrong  might  have  accrued  before  the  re- indorsement  to  the 
Plaintiff. 

Second  rejoinder  to  second  replication  to  third  plea,  that 
the  said  indorsees  in  the  said  replication  mentioned  first 
re>delivered  the  said  bill  of  lading  so  indorsed  in  blank  as 
, therein  mentioned  to  the  Plaintiff  after  the  said  alleged 
default  of  the  Defendants  in  this  said  replication  mentioned, 
and  not  otherwise.  And  that  at  the  time  of  the  t^aid  al- 
leged default  the  said  indorsees  were  the  holders  of  the  bills 
oflading,  and  the  parties  entitled  to  receive  the  said  goods 
and  nrierchandise,  and  to  sue  for  the  non-delivery  thereof. 

The  second  replication  was  also  demurred  to,  on  the* 
ground  that  it  did  not  aver  a  redelivery  before  default. 

Demurrer  to  second  rejoinder ;  the  ground  stated  being 
that  whensoever  the  default  of  the  Defendants  was  made, 
the  right  to  sue  in  respect  thereof  was  then  in  the 
Plaintiff. 

Joinders  in  demurrer. 

Dowdeswell  for  the  Plaintiff. — There  is  really  but  one 
question  of  law  arising  on  these  pleadings,  viz.  whether  the 
indorsement  of  a  bill  of  lading  carries  with  it  a  right  of 
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action  which  has  accrued  previously  to  the  indorseroenty 
and  that  depends  upon  what  is  the  proper  construction 
of  the  Bills  of  Lading  Act,  18  &  19  Vict.  c.  111.  It  was 
originally  supposed  that  bills  of  lading  were  negotiable 
in  the  same  manner  that  bills  of  exchange  are,  but  the 
cases  of  Thompson  v.  Doming  (a)  and  Howard  v.  Shep- 
herd(b)  decided  that  as  the  law  then  was,  the  right  of 
property  only  and  not  the  right  of  action  was  transferred 
to  the  indorsee  of  a  bill  of  lading.  The  Bill  of  Lading  Act 
was  then  passed  expressly  to  meet  those  decisions,  and 
the  object  of  the  statute  was  to  place  the  holder  of  a  bill 
of  lading  on  the  same  footing  with  the  holder  of  a  b'dl 
of  exchange.  The  preamble  recites,  tliat  '*  all  rights  in 
respect  of  the  contract  contained  in  the  bill  of  lading  con- 
tinue in  the  original  shipper  or  owner,  and  it  is  expedient 
that  such  rights  should  pass  with  the  property,"  and  then 
enacts,  that  **  every  consignee  of  goods  named  in  the  bill  of 
lading,  and  every  indorsee  of  a  bill  of  lading  to  whom  the 
property  in  the  goods  therein  mentioned  shall  pass,  upon 
or  by  reason  of  such  consignment  or  indorsement  shall  have 
transferred  to  and  vested  in  him  alt  rights  of  suit  and  be 
subject  to  the  same  liabilities  in  respect  of  such  goods  as 
if  the  contract  contained  in  the  bill  of  lading  had  been  made 
with  himself."  Thus  all  rights  of  suit  now  pass  with  the 
property,  thereby  including  a  vested  as  well  as  a  future 
right  of  action — as  the  property  passes,  so  does  the  right 
of  action.  The  inconvenience  of  holding  the  view  con- 
tended for  by  the  Defendants  is  manifest,  when  it  is  con- 
sidered through  how  many  hands  a  bill  of  lading  may  have 
passed  before  an  action  is  brought  upon  it. 
[He  was  then  stopped.] 


Sir  (t.  Honyman  for  the  Defendants. — Reading  the  third 
count  together  with  the  third  plea,  the  second  replication 
to  that  plea,  and  the  rejoinder  to  that  replication,  it  appears 


(a)  14  M.  4  W,  403. 


(6)  9  C.  B.  297. 
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that  before  the  bill  was  re-indorsed  the  wrong  complained  1866. 
of  had  been  committed.  Under  these  circumstances  the  short" 
right  of  action  did  not  pass.  On  the  true  construction  of 
the  statute,  it  is  not  every  indorsement  that  transfers  the 
right  of  action ;  but  by  the  re-indorsement  to  the  Plain- 
tiff in  this  case  not  even  the  property  passed ;  and  con- 
sequently the  statute  is  in  no  sense  applicable  :  Lickbarrow 
V.  Mason  {a);  Wright  v.  Campbell (b).  After  the  goods 
were  delivered,  it  was  not  competent  to  the  person  holding 
the  bill  of  lading  to  hand  it  over  or  put  his  name  upon  it, 
with  the  intention  of  passing  the  property,  for  then  the  in- 
strument no  longer  represented  the  goods. 

It  is  clear  by  the  third  plea  that  the  right  of  action 
originally  in  the  Plaintiff  was  taken  from  him,  and  there  is 
nothing  in  the  replication  to  show  that  it  was  restored  to 
him,  unless  the  statute  restores  it.  The  expression  in  the 
replication,  that  the  first  indorsement  did  not  as  between 
the  Plaintiff  and  the  indorsees  pass  the  '^  absolute  property 
in  and  an  indefeasible  right  to  fhe  goods,"  is  one  not  to  be 
found  in  the  statute.  Suppose  the  goods  had  gone  to  the 
bottom  of  the  sea,  could  it  be  said  that  the  indorsement 
would  then  have  been  of  any  avail  ?  The  intention  of  the 
indorser  must  be  taken  to  be  to  pass  the  property  in  the 
goods  when  in  itinere  and  not  when  delivered  into  the 
hands  of  a  wrongdoer. 

Dowdeswell  in  reply. — It  appears  on  the  record  that  the 
property  did  revest  in  the  Plaintiff,  and  the  Defendants' 
pleas  do  not  deny  this.  It'  is  not  shown  that  there  was  a 
delivery  of  the  goods  as  contracted  for,  or  that  the  voyage 
was  ever  completed :  and  a  wrongful  delivery  will  not 
relieve  the  Defendants.  [Sir  G,  Honyman  said  he  should 
apply  to  have  the  plea  amended  by  inserting  an  averment 

(a)  1  Smith,  L.  C.  710,  5th  edition. 

(h)  4  Burrow,  2046,  and  cited  in  Mason  v.  LkkbarroWf  1  H.  B.  357, 366. 
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or  delivery  at  Bombay.']     The  amendment  will  not  avail 
"short        ^he  DefendantSy  the  contract  being  to  deliver  to  the  Plain- 
SiMPsoN       ^^^  ^^  ^^  assigns :  Jones  v.  Dowk  (a). 

Erlb,  C.  J.  I  am  of  opinion  that  our  judgment  should 
be  for  the  Plaintiff.  The  bill  of  lading  in  this  case  was 
indorsed  in  blank  by  the  Plaintiff  for  the  purpose  of 
raising  money  on  it,  and  the  indorsees,  the  bankers  with 
whom  the  bill  had  been  deposited,  and  while  it  was  still 
outstanding,  received  satisfaction  for  their  claim,  and  they 
handed  the  bill  back  to  the  Plaintiff,  the  original  consig- 
nor. This  being  so,  I  think  that,  without  having  recourse 
to  the  Bills  of  Lading  Act,  the  Plaintiff  was  thereby  re- 
mitted to  all  his  rights  under  the  original  contract.  But 
where  a  bill  of  lading  has  been  indorsed  in  blank  to  one 
person  and  by  him  handed  to  another,  I  should  say  that 
such  third  person  takes  it  in  the  capacity  of  indorsee  with 
all  the  rights  attaching  to  a  bill  of  lading,  and  that  he 
might  sustain  his  complaint  under  the  statute.  Here, 
however,  the  Defendants  cannot  avoid  their  liability  on 
the  bill  of  lading  by  showing  a  wrongful  delivery  of  the 
goods. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  think  the 
true  construction  of  the  Act  is,  that  the  rights  and  lia- 
bilities under  the  bill  of  lading  muy  be  transferred  by 
indorsement,  and  that  these  are  in  force  so  long  as  the 
indorsement  is  in  force.  When  therefore  this  bill  of  lading 
was  handed  back  to  the  consignor,  he  was  remitted  to  the 
rights  he  possessed  independently  of  the  Act  of  Parliament 
I  agree  also  that  the  Defendants  cannot  better  their  position 
by  pleading  a  wrongful  delivery. 

Keating,  J.     I  am  of  the  same  opinion.    The  Plaintiff 


{a)  9  M.^W.  19. 
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was  remitted  to  his  original  rights^  and  a  wrongful  delivery 
is  DO  delivery. 

Smith,  J.  I  am  of  the  same  opinion.  Whichever 
way  the  question  is  looked  at,  I  think  the  Plaintiff  is  entitled 
to  succeed.  The  true  construction  of  the  Bill  of  Lading 
Act  seems  to  be  that  under  the  contract  all  rights  of  action 
pass  or  slide  from  one  assignee  to  another.  If  the  goods 
had  been  delivered  according  to  the  bill  of  lading,  a  different 
question  might  have  arisen.  But  that  not  being  so,  and 
the  bill  having  been  assigned,  I  see  no  reason  why  all  the 
rights  under  the  bill  should  not  pass  to  the  person  who 
became  entitled  to  it. 
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Judgment  for  the  Plaintiff. 


Beckett  v.  The  Midland  Railway  Company.        j^^^^^  ^^ 

To  a  declaration  on  an  award  under  the  68th  section  of  the  Lands  Clauses  Award  under 
Consolidation  Act,  alleging  that  the  Plaintiff  was  entitled  to  compen-   Land*  Clause*  ' 
sation  by  reason  of  his  messuage  being  injuriously  affected  by  the  exe-  CansolidatUm 
cution  of  works  authorized  by  the  Defendants*  special  Act,  and  thst  it  jtet,  8  &  9  f^ici, 
had  been  agreed  to  refer  the  amount  of  compensation  to  arbitration,  c.  18, «  68. 
and  that  tl.e  arbitrator  awarded  and  adjudged  that  the  Phiiniiff  had    Trarerteof 
Btxstained  damage  by  reason  of  his  messuage  being  injuriously  affected  injurious qffee-^ 
by  the  execution  of  the  Defendants*  works  as  authorized  by  their  Act  tion  as  to  part 
— to  wit,  *'by  the  erectioii  of  an  embankment,  and  by  the  narrowing  of  </  claim  when 
a  road  in  front  of  the  said  messuage,  to  the  amount  of  80/.;**  the  De-  single  sum 
fendants  pleaded,  after  setting  out  the  award  and  the  agreement  to  awarded, 
refer,  that  the  Plaintiff's  said  messuage  was  not,  nor  was  his  interest   Effect  of  de^ 
therein,  injuriously  affected  by  the  narrowing  of  the  said  road  in  front  murrer  thereto, 
of  the  said  messuage;  and  that  the  said  sum  of  80/.  included  money 
the  amount  of  which  was  unknown  to  the  Defendants,  which  money  the 
said  arbitrator  awarded  for  compensation  for  damage  sustained  by  the 
Plaintiff  by  reason  of  his  said  messuage  being,  as  the  arbitrator  erro« 
neously  supposed,  injuriously  affected  by  the  narrowing  of  the  said 
road,  by  reason  whereof  the  said  supposed  award  was  void.    Held, 
on  demurrer,  a  good  plea. 

rpHE  declaration  stated  that  the  Plaintiff  was  seised  in 

fee  of  a  certain  messuage ;  that  the  Defendants  were 

empowered  by  certain  Acts  of  Parliament  to  execute  certain 

works;  that  the  Plaintiff,  being  a  party  entitled  to  compen- 
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1 866.  sation  in  respect  of  his  interest  in  the  said  messuage,  which 
Beckett  was  injuriously  affected  within  the  meaning  of  the  68th 
,,    ^'  section  of  the  Lands  Clauses  Consolidation  Act,  8  &  9  VicL 

Ratlway  Co.  c.  18,  by  the  execution  of  the  said  works,  gave  notice  to  the 
Defendants  of  his  desire  to  have  the  question  of  compen- 
sation settled  by  arbitration ;  that  it  was  agreed  to  refer  the 
amount  of  compensation  to  be  paid  by  the  Defendants  to 
the  Plaintiff  to  the  award  of  one  J.  T.  A.;  that  ihe  arbi- 
trator duly  made  and  published  his  award  in  writing  con- 
cerning the  matter  so  referred  to  him,  and  thereby  awarded 
and  adjudged  that  the  Plaintiff  had  sustained  damage  by 
reason  of  his  said  messuage  being  injuriously  affected  by 
the  execution  of  the  said  works  mentioned  in  and  autho- 
rized by  the  14th  section  of  the  Midland  Railway  (Addi- 
tional Powers)  Act,  18t)2,  to  wit,  by  the  erection  of  an 
embankment,  and  by  the  narrowing  of  the  said  road  in 
front  of  the  said  messuage,  to  the  amount  of  80/.,  which 
sum  the  arbitrator  thereby  awarded  and  directed  the  said 
Defendants  to  pay  tlie  said  Plaintiff.  Breach,  that  the 
Defendants  had  not  paid  the  sum  awarded. 

The  second  plea  set  out  the  award  as  follows :  — 
"  Whereas  by  a  certain  agreement  in  writing,  bearing  the 
date  3rd  January,  1865,  made  between  W.  T.  Beckett, 
clerk,  &c.,  of  the  first  part,  and  the  Midland  Railway 
Company  of  the  second  part,  reciting  that  the  said  W.  T. 
Beckett  was  seised  in  fee  of  a  messuage  situate  in  Amptkill 
Street,  in  the  parish  of  St.  Mary^  in  Bedford,  in  the  county 
of  Bedford,  known  and  described  as  No.  30,  Amptkill 
Street,  and  now  in  the  occupation  of  Thomas  Skeppard: 
And  whereas  the  Midland  Railway  Company,  by  the  14th 
section  of  the  Midland  Railway  (Additional  Powers)  Act, 
1862  (being  the  25th  &  26Lh  Victoria,  chapter  81),  was 
empowered  to  carry  the  Bedford,  Amptkill  and  Woburn 
Turnpike  Road  across  their  Leicester  and  Hitchin  Railway 
by  means  of  a  bridge,  in  lieu  of  the  existing  level  crossing 
of  that  road,  and  for  that  purpose  to  divert  the  said  road. 


XXIX  VICTORIA. 


191 


and  after  the  coropletion  thereof  to  stop  up  and  discontinue       1866. 
such  level  crossing :  And  whereas  the  said  Midland  Railway      beckett 
Company,  in  pursuance  of  the  powers  so  as  above  men-  "• 

tioned  given  them,  have  stopped  up  and  discontinued  such  Railway  Co. 
level  crossing  as  aforesaid,  and  have  diverted   the  said 
Bedford,  Ampthill  and  Woburn  Turnpike  Road,  and  have 
carried  the  said  road  across  their  Leicester  and  'Hitchin 
Railway  by  means  of  a  bridge,  in  lieu  of  the  existing  level 
crossing :  And  whereas  the  said  Midland  Railway  Com- 
pany have  also,  in  pursuance  of  the  powers  so  as  above 
mentioned  given  them,  carried  the  said  road  so  diverted  as 
above  mentioned  upon  and  by  means  of  an  embankment, 
varying  in  height  from  7  feet  9  inches  at  the  lowest  to  14  feet 
3  inches  at  the  highest,  or  thereabouts,  and  running  up  to  the 
said  bridge  and  in  front  of  the  said  messuage,  &c.,  and  of 
which  the  said  W.  T.  Beckett  is  seised  in  fee :  And  whereas 
the  said  Midhnd  Railway  Company,  for  the  better  forma- 
tion of  the  said  road  so  diverted  as  above  mentioned,  and 
in  the  pursuance  of  the  powers  so  as  aforesaid  conferred 
upon  them,  have  taken  and  occupied  a  portion  of  the  said 
Bedford,  Ampthill  and  Woburn  Turnpike  Road  in  front  of 
the  above-mentioned  messuage :  And  whereas,  by  the  said 
recited  agreement  of  the  3rd  January,  1865,  the  said  W.  T. 
Beckett  complained  that  the  said  messuage  has  been  inju- 
riously affected  by  the  execution  of  the  works  mentioned  in 
and  authorized  by  the  said  14th  section  of  the  Midland 
Railway  (Additional  Powers)  Act,  1862,  and  says  that  he  is 
entitled  to  compensation  in  respect  of  such  injury,  for  which 
the  said  Midland  Railway  Company  have  not  made  him 
satisfaction :  And  whereas  it  was  agreed  by  the  said  parties 
to  the  said  agreement  that  the  amount  of  compensation  to 
be  paid  by  the  said  Midland  Railway  Company  to  the  said 
W.  r.  Beckett  for  the  said  alleged  injury  should  be  referred 
to  the  award  and  final  determination  of  one  J,  T.  A.,  &c.: 
Now  I,  the  said  J.  T.  A,,  having,  Sec,  award  and  adjudge 
that  the  said    W.  T.  Beckett  has  sustained  damage  by 
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1866.       reason  of  his  said  messaage.  Sec,  being  injuriously  affected 


B£€tETT  ^7  ^6  execution  of  the  said  works  mentioned  in  and  au- 
Midland  ^^rized  by  the  14th  section  of  ihe  Midland  Railway  (Ad- 
HailwatCo.  ditional  Powers)  Act,  1862,  to  wit,  by  the  erection  of  an 
embankment,  and  by  the  narrowing  of  the  road  in  front  of 
the  said  messuage,  to  the  amount  of  80/.,  which  sum  I 
hereby  award  and  direct  the  said  Midland  Railway  Com- 
pany to  pay  to  the  said  W.  T.  Beckett:' 

The  plea  then  set  out  the  agreement  above  recited,  re- 
ferring to  arbitration  the  amount  of  compensation  to  be 
paid  for  the  injury  caused  by  the  execution  of  the  works 
mentioned,  and  proceeded, — 

'^  And  the  Defendants  say  that  Plaintiff's  said  messuage 
was  not,  nor  was  his  interest  therein,  injuriously  affected 
by  the  narrowing  of  the  said  road  in  front  of  the  said  mes- 
suage; and  the  Defendants  say  that  the  said  sum  of  80/. 
included  money  the  amount  of  which  is  unknown  to  the 
Defendants,  which  money  the  said  arbitrator  awarded  for 
compensation  for  damage  sustained  by  the  Plaintiff  by 
reason  of  his  said  messuage  being,  as  the  arbitrator  erro- 
neously supposed,  injuriously  affected  by  the  narrowing  of 
the  said  road,  by  reason  whereof  the  said  supposed  award 
was  and  is  void." 

Demurrer  and  joinder. 

The  matter  of  law  marked  for  argument  was,  that  the 
validity  of  the  award  set  out  in  the  plea  could  not  be  ques- 
tioned, except  for  an  error  apparent  on  the  face  thereof, 
and  that  the  award  set  out  in  the  plea  was  good  on  the  face 
thereof. 


Stephenson  in  support  of  the  demurrer. — ^The  question  is, 
what  is  meant  by  the  plea  ?  It  states  that  the  arbitrator 
awarded  compensation  for  damages  to  the  Plaintiff's  mes- 
suage, which  the  arbitrator  erroneously  supposed  to  have 
been  injuriously  affected  by  the  narrowing  of  the  road. 
''  Erroneous"  can  only  mean  that  there  is  something  erro- 
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neous  on  the  face  of  the  award,  and  the  traverse,  if  anything        1866, 

IS  traversed,  applies  only  to  the  last  allegation^  that  the  pro-      Beckett 
perty  was  injuriously  affected.    But  if  by  any  means  injury      midland 
has  been  done  to  the  Plaintiff's  house  within  the  Lands   Railway  Co. 
Clauses  Consolidation  Act,  then  this  award  is  good  on  the 
face  of  it.     In  Rickets  v.  The  Metropolitan  Railway  Com- 
pany (in  error)  (a),  the  question  was  whether  a  claim  could  be 
made  for  loss  of  custom ;  but  the  question  of  injury  to  a 
house  on  a  highway  is  also  discussed.    In  the  judgment  the 
Court  say,  p.  165 — "The  principle  is,  that  the  value  of  a 
bouse  is  afi'ected  by  the  relation  of  its  situation  to  the  ad- 
joining highway,  that  is,  by  the  convenience  of  the  private 
rights  of  ingress  and  egress  from  the  one  to  the  other,  and 
by  the  circumstances  of  the  highway  itself  tending  to  make 
it  useful  and  agreeable  to  the  occupier  of  the  house.     If  a 
house  on  a  level  with  a  commodious,  beautiful,  well -fre- 
quented stieet  either  be  lifted  or  sunk  by  the  railway  20 
feet  below  the  level  of  that  street,  the  house  would  be 
injuriously  affected,  both  for  pleasure  and  profit,  by  reason 
of  the  change  in  the  access  to  and  from  the  house;  or 
if  a  house  fronting  to  a  street  of  that  description  should 
be  turned  round,  so  as  to  front  to  a  dark  back  alley,  the 
house  would  be  injuriously  affected.    The  site  of  the  house 
would  be  altered   for  the  worse."     [JField^  contr^. — We 
do  not  say  that  the  award  is  bad  on  the  face  of  it.]     The 
narrowing  of  the  road  may  constitute  an  injurious  affec- 
tion of  the  Plaintiff's  property  within  the  meaning  of  the 
Act,  and  it  is  sufficient  if  on  the  face  of  the  award  some- 
thing is  stated  by  which  that  property  may  be  irljuriously 
affected.     Unless  it  can  be  shown  that  the  arbitrator  has 
exceeded  his  authority,  the  award  must  be  held  good,  and 
it  is  not  for  the  Defendants  to  put  a  construction  upon  it, 
in  order  that  the  construction  may  be  traversed.    In  Hodg- 

(a)  5  B.  4  S,  156. 
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kinson  v.  Fernie  (a)  it  was  held,  that  where  a  matter  is 
referred  to  an  arbitrator,  chosen  by  the  parties  to  the 
reference,  they  are  bound  by  his  award,  both  as  to  law 


Bbckbtt 

V. 

Midland 
Railway  Co.    ^nd  fact,  provided  the  award  be  good  on  the  face  of  it, 

and  no  misconduct  is  imputed.  {^Smith,  J.  That  was 
the  case  of  an  ordinary  award.]  It  was  so;  but  there  is 
no  difference  between  those  and  the  present.  [-Erfc, 
C.  J.  There  is  a  difference ;  for  in  an  action  on  an  award 
under  the  Lands  Clauses  Consolidation  Act,  finding  that 
certain  lands  have  been  injuriouf^ly  -affected,  a  railway  com- 
pany may  plead  that  the  lands  are  not  injuriously  affected  ] 
Then  this  plea  is  not  a  plea  denying  the  injurious  affec- 
tion, such  as  was  held  good  in  Bead  v.  Victoria  Station 
and  Pimlico  Railway  Company  (b).  [TFi/fc*,  J.,  referred 
to  Barber  v.  Nottingham  and  Grantham  Railway  and 
Canal  Company  {c),  where  it  was  held  that  the  verdict 
of  a  jury  and  judgment  thereon  of  commissioners  em- 
powered by  a  local  Act  to  settle  all  questions  in  differ- 
ence between  the  parties,  and  to  give  judgment  for  the 
recompense  assessed  by  a  jury,  was  conclusive  as  to 
the  amount  only,  and  not  as  to  the  right  of  compen- 
sation.] It  is  there  stated  that  a  company  may  tra- 
verse the  damnum  as  well  as  the  injuria.  Here  it  must 
be  assumed  that  there  was  both  damnum  and  injuria. 
[Willes,  J.  I  am  inclined  to  think  that  this  would  be  a 
good  plea  to  an  ordinary  award.  Where  all  matters  in 
difference  have  been  submitted  to  an  arbitrator,  it  is 
a  good  plea  to  say  that  the  award  is  silent  on  a  matter 
in  difference  between  the  parties,  and  of  which  the  arbi- 
trator had  notice :  Mitcfieli  v.  Staveley  (d).  Or  you  may 
plead  that  the  arbitrator  has  either  not  pursued  or  ex- 
ceeded his  authority.     The  case  of  Fislier  v.  Pimbley  (e). 


(a)  3  C.  B.,  N.S,  189. 
(6)  1  H.  *  C.  826. 


(f )  15  C.  B.,  N.  5.  726. 
{d)  16  East,  58. 


(e)  11  East,  188. 


V. 

Railway  Co. 
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though  much  observed  upon,  is  a  suflScient  authority  for        1866. 
this  point.]    That  is  not  the  case  here,  for  the  terms  of  the      Beckett 
reference  show  that  the  arbitrator  has  only  done  what  he      midland 
had  power  to  do. 

[He  referred  also  to  Richardson  v.  Nourseia),  and  the 
Court  mentioned  The  Caledonian  Railway  Company  v. 
Ogilvie(b).] 

Field  {Macnamara  with  him)  was  not  called  upon. 

Erlb,  C.  J.  I  am  of  opinion  that  our  judgment  should 
be  for  the  Defendants.  This  action  was  founded  on  an 
award  under  the  Lands  Clauses  Consolidation  Act  in  re- 
spect of  a  claim  for  property  injuriously  affected.  If  the 
claim  had  been  confined  to  the  injury  arising  from  the  nar- 
rowing of  the  road,  and  the  parties  did  not  agree,  the  com- 
pany would  have  been  bound  to  submit  the  matter  to 
arbitration,  or  to  the  decision  of  a  jury,  under  peril  of 
paying  the  sum  claimed.  The  agreement  here  was  to  a 
reference,  and  the  award  stands  in  pari  jure  with  compen- 
sation by  the  verdict  of  a  jury.  I  take  the  cases  in  the 
books  to  decide  that  in  the  event  of  the  Plaintiff  establish- 
ing any  right  to  compensation,  the  Defendant  is  entitled  to 
traverse  that  allegation.  Here  the  Plaintiff  states .  that 
the  road  in  front  of  his  house  was  narrowed,  and  he  brings 
his  action  to  recover  compensation  for  injurious  affection 
from  that  cause  and  also  from  the  making  of  the  embank- 
ment. The  award  has  expressly  found  that  there  was  in- 
jurious affection  by  the  narrowing  of  the  road,  and  by  the 
embankment;  but  the  company  say  that  the  claim  is  not 
a  good  one,  because  the  Plaintiff's  messuage  is  not  da- 
maged by  the  narrowing  of  the  road  within  the  meaning 
of  the  statute.  The  Plaintiff  replies  that  the  plea  is  bad, 
because  the  award  on  the  face  of  it  states  a  valid  claim  in 
respect  of  the  injury  arising  from  the  embankment     If  the 

(a)  3  fi.  4r  Al.  237.  (6)  2  Maegueen,  229. 
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award  had  been  that  the  Plaintiff  was  entitled  to  a  com- 
pensation of  40/.  for  the  embankment  and  to  40/.  for  the 
narrowing  of  the  road,  the  case  would  have  been  different. 
As  it  stands  the  company  are  not  in  my  opinion  liable,  for 
the  claim  is  in  respect  of  both,  while  the  demurrer  admits 
that  the  Plaintiff  is  not  entitled  to  damages  in  respect  of 
narrowing  the  road.  The  only  way  the  company  can 
relieve  themselves  against  the  unfounded  claim  of  that 
nature  is  to  traverse  the  allegation  of  injurious  affection. 


WiLLEs,  J.  I  am  of  the  same  opinion.  A  like  case  upon 
an  ordinary  award  would  be  a  reference  of  a  claim  upon 
the  condition  that  it  should  prove  enforceable  at  law;  as,  for 
instance,  a  reference  as  to  damages.  As  soon  as  the  amount 
was  ascertained,  the  question  would  arise  whether  the 
claim  was  good  in  law ;  so  if  there  were  several  of  such 
claims,  the  reference  would  be  a  reference  as  to  the 
amount  of  damages  in  such  of  those  claims  as  were  en- 
forceable at  law.  If  afler  the  award  had  been  made,  it 
included  a  claim  not  enforceable  at  law,  the  condition 
would  come  into  operation.  And  if  judgment  were  given 
for  the  whole  amount,  it  could  not  be  said  how  much  was 
really  due,  unless  the  sum  assessed  in  regard  to  the  invalid 
claim  were  specifically  stated  in  the  award.  The  construc- 
tion which  has  been  put  on  this  section  of  The  Lands 
Clauses  Consolidation  Act  in  the  case  of  Reg.  v.  The  Lon- 
don  and  North-Western  Railway  Company  (a),  followed  in 
subsequent  cases,  is  that  the  Act  imposes  such  a  condition 
as  I  have  suggested  in  the  case  of  an  ordinary  award. 

Keating,  J.  I  am  of  the  same  opinion.  If  the  Plain- 
tiff's contention  were  correct  it  would  deprive  the  railway 
company  of  the  means  of  getting  rid  of  a  claim  for  which 
it  is  admitted  on  the  record  there  is  no  foundation.     The 


(a)  3  £.  ^  B.  443. 
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only  reason  given  for  this  is  that  the  award  has  included  in  1866. 

the  amount  awarded  a  claim  in  respect  of  which  the  Plain-  Beckett 

tiif  is  entitled.     But  it  cannot  be  permitted  that  sudh  a  midland 

argument  should  prevail.  Railway  Co, 

Montagu  Smith,  J.,  concurred. 

Judgment  for  the  Defendants. 


Skillett  and  Others  v.  Fletcher  and  Another. 

January  26. 


To  a  declaration  on  a  bond  recitinjir  that  one  S.  was  appointed  collector  of  principal  and 
poor  rales  and  of  sewers  and   {general   rates,    that  he   might   be  re-  surety, 
appointed  collector  of  ail  or  some  or  one  of  the  said  rates,  and  that  the  Bond  for  due 
defendants  were  sureties,  the  condition  being,  that  if  S.  should  etfec-  performance  of 
tually  perform  the  duties  and  account  for  the  monies  "  of  the  ofRce*'  duiiee  of^of- 
the  deed  siiould  be  void ;  and  alleging  as  a  breach,  that  5.  did  not  fict** 
effectually  perform  the  duties,  or  account  for  monies  received  in  the   Distinei  ap^ 
execution,  of  his  office  of  collector;  the  plea  was,  that  the  bond  was  made  pointmeni  to 
before  the  passing  of  the  statutes  21  &  22  net.  c.  lOI-,  and  25  &  26  Fict.  connate  duties, 
e.  102,  under  which  S.t  without  notice  to  Defendants,  was  appointed    increase  of  re-- 
collector  of  certain  rates,  being  other  and  greater  rates  than  those  tponsibiiity. 
named  in  the  bond,  whereby  the  Defendants'  risks  as  his  sureties  was  Severable  bond. 
increased : 

Held,  on  demurrer,  that  the  plea  was  bad,  for  assuming  the  risk  of  the  sureties 
to  have  been  increased  in  respect  of  the  sewers  rates,  their  liability  in 
respect  of  the  poor  rates  was  distinct  and  separate ;  and  as  the  plea 
showed  no  discharge  of  the  obligation  in  regard  to  them,  all  the  causes 
of  action  in  the  declaration  were  not  answered. 

T\ECL A  RATION  on  a  bond  given  by  the  Defendants  to 
the  PlaintifTs  for  the  sum  of  1,000/.,  subject  to  a  con- 
dition ;  which  recited  that  in  and  by  an  Act  of  Papliament 
passed  in  the  49lh  year  of  his  late  Majesty  King  George 
the  Third,  intituled  '  An  Act  for  the  more  equally  and  effec- 
tually assessing  and  collecting  the  Poor  Rates  within  the 
Parish  of  St,  Anne,  commonly  called  SL  Anne,  Lime^ 
house,  in  the  County  of  Middlesex  ;*  it  was  enacted,  that 
it  should  be  lawful  to  and  for  the  churchwardens,  over- 
seers of  the  poor  and  vestrymen  of  the  parish  in  vestry 
assembled,  or  the  major  part  of  them,  in  case  they  should 
VOL.  I.  — c.  p.  P 


196 


HILARY  TERM. 


I L 


1866. 


Skillbtt 
Flbtcbcb. 


deem  it  necessary,  from  time  to  time  to  appoint  a  trea- 
surer or  treasurers,  and  a  clerk  or  clerks^  and  a  collector 
or  collectors,  of  the  poor  rates  of  the  said  pari^,  and 
such  other  officers  as  they  might  judge  necessary,  and 
should  take  such  security  as  they,  the  said  churchwardens, 
overseers  of  the  poor  and  vestrymen  of  the  said  parish, 
should  think  proper,  from  such  treasurers,  clerks,  or  col- 
lectors, and  should  and  might  from  time  to  time  remove 
such  treasurers,  clerks,  collectors  and  other  officers,  and 
appoint  in  like  manner  by  ballot  others  in  the  room  and 
stead  of  such  of  them  as  should  be  removed,  or  as  should 
die  or  discontinue,  or  resign  his  or  their  office  or  offices ; 
and  that  JS,  D.  Skillett  was,  on  the  2oth  day  of  March, 
1852,  duly  appointed  collector  of  the  poor  rates  of  the 
parish,  and  was  on  the  26lh  day  of  March^  1856,  duly 
appointed  collector  of  the  sewers  rates  and  general  rates  to 
be  levied  under  the  provisions  of  'The  Metropolis  Local 
Management  Act,  1855,'  and  that  it  might  happen  that 
the  said  E.  D,  Skillett  might  be  appointed  from  year  to 
year  such  collector  as  aforesaid,  or  be  reappointed  collector 
of  all  or  some  or  one  of  the  said  rates  for  the  said  parish, 
or  otherwise  be  continued  in  the  said  office  or  offices 
without  re-appointment;  and  that  it  was  a  condition  of 
the  appointment  of  E.  D.  Skillett  as  such  collector  of 
the  said  rates  respectively  as  aforesaid,  that  he  should  find 
and  provide  two  sureties  to  become  bound  with  himself  in 
the  penal  sum  of  1,000/.  (limited  as  thereinafter  mentioned) 
for  the  due  fulBlment  of  the  said  office,  for  the  whole  period 
of  time  during  which  he  should  continue  in  the  said  oflBce 
of  collector  of  all  or  some  or  one  of  the  said  rates ;  and 
that  the  said  E.  D.  Skillett  had  applied  unto  the  Defend- 
ants to  become  sureties  for  him,  which  they  had  consented 
and  agreed  to  do.  And  the  condition  declared  was« 
that  if  £.  D.  Skilletty  his  executors,  &c.,  had  from  time  to 
time  since  such  respective  appointments  as  aforesaid  well 
and  truly,  and  effectually  performed,  and  did  and  should  from 
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time  to  time  and  at  all  times  thereafter  for  and  during  the  1866. 
whole  period  of  time  that  he  should  continue  in  the  said  SEttLSTT 
office  of  collector  of  all  or  some  or  one  of  the  rates  afore- 
said^ whether  by  virtue  of  the  appointments  aforesaid  or 
either  of  them^  or  any  future  appointment  or  appointments, 
well  and  truly  and  effectually  perform  the  duties  of  the  said 
office  of  collector  of  the  said  rates  respectively,  and  he 
the  said  £.  2).  Skillett,  his  executors  and  administrators 
and  assigns,  should  from  time  to  time  duly  and  faith- 
fully account  for,  and  upon  the  request  of  the  church- 
wardens and  overseers  for  the  time  being  of  the  said 
parish,  or  any  three  or  more  of  them,  well  and  truly  pay 
or  cause  to  be  paid  all  and  every  the  sums  that  should 
or  might  from  time  to  time  be  collected  or  received  by  him 
the  said  JE.  D.  SkilkU,  by  virtue  of  the  said  acts  respec- 
tively, or  otl>erwise  in  execution  of  his  said  office  of  col- 
lector of  all  or  some  or  one  of  the  said  rates,  to  the 
churchwardens  and  overseers  of  the  poor  of  the  said 
parish  for  the  time  being,  or  to  some  or  one  of  them,  or 
to  the  treasurer  of  the  said  parish  or  such  other  person  or 
persons  as  tbe  said  churchwardens,  overseers  of  the  poor 
and  vestrymen  of  the  said  parish  for  the  time  being  or 
the  major  part  of  them  in  vestry  assembled  should  duly 
authorize  and  empower  to  receive  the  same ;  and  also 
that  if  the  said  £.  D.  Shillett,  his  executors.  Sec,  should 
and  did  from  time  to  time  and  at  all  times  thereafter  as 
aforesaid  upon  such  request  as  aforesaid  give  and  deliver  a 
particular,  true  and  perfect  account  in  writing  under  his  or 
their  hand  or  respective  hands  to  the  said  churchwardens, 
overseers  of  the  poor  and  vestrymen  of  the  said  parish  for 
the  time  being,  or  to  some  or  one  of  them  (to  be  verified  by 
his  or  their  solemn  statutory  declaraticHi,  if  required),  of  all 
monies  which  he  the  said  E.  D.  SkilleU  should  from  time 
to  time  have  received  and  collected  or  levied  by  virtue  of 
the  said  acts  respectively  or  either  of  them,  or  by  reason 
or  otherwise  in  the  execution  of  his  said  office,  then  that 
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the  said  bond  or  obligation  should  be  void  and  of  no  effect, 
but  otherwise  the  same  should  be  and  remain  in  full  force 
and  virtue ;  and  it  was  thereby  provided  that  nothing  in 
the  said  bond  contained  should  extend  to  render  either 
of  the  Defendants,  their  heirs,  executors,  &c.,  liable  to 
pay  more  than  the  sum  of  500/.  a  piece.  Averments. 
That  although  the  said  E.  D.  Skillett  continued  in  the 
said  office  of  collector  of  the  said  rates  for  a  long  lime 
after  making  the  said  bond,  and  during  his  continuance  in 
the  said  office,  and  for  and  during  the  time  mentioned  in 
the  said  condition  in  that  behalf  collected  and  received 
divers  sums  of  money  by  virtue  of  the  said  acts,  and 
otherwise  in  the  execution  of  his  said  office  of  collector  of 
the  said  rates,  yet  he  did  not  during  the  period  of  time  that 
he  continued  in  the  said  office  of  collector  well,  truly  or 
effectually  perform  the  duties  of  the  said  office  of  collector 
of  the  said  rates  respectively,  in  this  (to  wit)  that  he  did  not 
account  for  or  pay  over  the  said  monies,  but  therein  wholly 
failed  and  made  default,  although  all  things  necessary  in 
that  behalf  were  done  by  the  proper  authorities  of  the  said 
parish  and  all  necessary  times  in  that  behalf  had  elapsed, 
and  he  had  appropriated  and  applied  the  said  monies  to  his 
own  use  contrary  to  his  duty  as  such  collector,  nor  did  the 
said  E.  D.  Skillett  duly  or  faithfully  account  for,  or  upon 
the  request  of  the  churchwardens  and  overseers  for  the 
time  being  of  the  said  paiish,  which  request  was  duly  made, 
well  or  truly  pay  the  said  sums  of  money,  which  had  been 
so  collected  and  received  by  him  by  virtue  of  the  said  acts 
and  otherwise  in  execution  of  his  said  office  of  collector 
of  the  said  rates,  to  the  churchwardens  and  overseers  of 
the  poor  of  the  said  parish  for  the  time  being,  or  to 
any  or  either  of  them,  or  to  the  treasurer  of  the  said 
parish,  or  to  any  other  person  or  persons  duly  authorized 
or  empowered  to  receive  the  same ;  nor  did  he,  although 
duly  requested  so  to  do,  give  or  deliver  a  particular  or 
true  account  in  writing  under  his  hand  to  the  said  church- 
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wardens  and  overseers  of  the  poor  and  vestrymen  of  the        1866. 
said  parish  for  the  time  being,  or  any  or  either  of  them,  of     Skillett 
all  monies  which  he  had  received  and  collected  and  levied     fletcheb. 
by  virtue  of  the  said  acts  and  by  reason  or  otherwise  in 
execution  of  his  said  oftice,  although   all   things  neces- 
sary on   the   part  of  the  said  churchwardens  and   over- 
seers and  vestrymen  had  been  done  to  entitle  them  to 
such  account,  and  all  necessary  times  in  that  behalf  had 
elapsed.      Breach,  that  the  Defendants  had  not  paid  the 
said  sum  of  1,000/.,  nor  had  either  of  them  paid  the  said 
sum  of  dOOL 

Eighth  plea.  That  the  said  bond  was  made  and  executed 
before  the  making  and  passing  and  coming  into  force  of 
certain  Acts  made  and  passed  in  the  21st  and  22nd  years 
of  the  reign  of  her  present  majesty  Queen  Victoria,  c.  104, 
and  the  25th  and  26th  years  of  the  reign  of  her  present 
majesty  Queen  Victoria,  c,  102,  and  respectively  entitled 
"  An  Act  to  alter  and  amend  the  Metropolis  Local  Ma- 
nagement Act  (1855),  and  to  extend  the  Powers  of  the 
Metropolitan  Board  of  Works  for  the  Purification  of  the 
Thames  and  the  Main  Drainage  of  the  Metropolis,"  and 
''  An  Act  to  amend  the  Metropolis  Local  Management 
Acts;"  and  that  the  said  two  Acts  of  Parliament  had  been 
respectively  made  and  passed  after  the  making  and  execu- 
tion of  the  said  bond,  and  were  respectively  in  force 
before  and  at  the  time  when  the  alleged  breaches  of  the 
condition  of  the  said  bond,  or  any  of  them,  were  first 
committed  by  the  said  £.  D.  Skillett,  or  had  first  hap- 
pened and  occurred,  and  so  remained  and  continued  in 
force  thenceforth  until  the  commencement  of  this  suit; 
that  the  duties  of  the  said  E.  D.  Skillett  in  his  office 
of  collector  of  the  said  rates  were  much  increased,  varied, 
altered  and  enlarged  by  virtue  and  in  pursuance  of  the  said 
Acts  of  Parliament  and  the  respective  provisions  thereof; 
and  that  the  said  office  was  altered,  varied  and  enlarged 
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1866.  by  tbe  said  Acts  and  the  respective  provisions  thereof;  and 
Skillbtt  that  the  said  office  of  collector,  and  the  duties,  liabilities 
and  responsibilities  thereof,  were  by  the  said  Acts  altered 
and  varied  and  made  another  and  a  different  office,  with 
further,  other  and  larger  duties,  liabilities  and  responsibi- 
lities, from  the  respective  times  of  the  coming  of  the  said 
Acts  into  effisct,  from  the  said  office  and  its  duties,  liabili- 
ties and  responsibilities  at  the  time  of  the  making  and  exe- 
cution of  the  said  bond ;  that  the  said  E.  D.  Skillett^  so 
being  such  collector  as  aforesaid,  was  by  the  churchwardens 
and  overseers  of  the  poor  and  vestrymen  acting  for  the 
said  parish,  after  the  passing  and  coming  into  effect  of 
the  said  statute  of  the  2  i  st  and  22nd  years  of  the  do v 
Queen,  appointed  to  be  collector  under  and  by  virtue  of 
the  said  Act  of  Parliament  of  the  main  drainage  rate,  to 
be  assessed  and  levied  under  and  in  pui*suance  of  the  pro- 
visions of  the  last-mentioned  Act,  in  the  same  manner  and 
subject  to  the  like  provisions  as  the  said  sewers  rate,  in  the 
condition  of  the  said  bond  mentioned ;  and  that  the  De- 
fendants had  no  previous  notice  or  knowledge  of  such  last- 
mentioned  appointment,  nor  did  they  assent  thereto,  nor 
did  the  said  E.  D.  Skillett  give  any  security  whatever  for 
the  due  discharge  and  faithful  performance  of  the  duties  of 
the  last-mentioned  office;  that  as  such  collector  of  the 
said  main  drainage  rate,  and  by  virtue  of  the  said  office 
of  collector  and  in  the  proper  discbarge  of  the  duties 
thereof,  the  said  E.  D.  Skillett  received  divers  large  sums 
of  money,  being  other  and  greater  sums  than  those  he 
was  entitled  and  appointed  to  receive  under  his  said  office 
in  the  said  bond  mentioned,  and  had  other  duties  to  dis- 
charge, and  by  means  of  the  premises  the  responsibilities 
of  the  said  E.  D.  Skillett  were  greatly  increased  and 
altered,  and  the  risk  of  the  Defendants  as  his  sureties 
varied  and  increased ;  that  under  and  by  virtue  of  tbe 
said  Act  of  Parliament  of  the  25th  and  26th  years  of 
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the  now  Qoeen,  the  said  JE.  D.  Skillett  did,  by  virtue  of       1866. 

the  said  last-mentioned  Act  of  Parliament,  in  addition  to  Skillett 
the  ratoB  and  sums  of  money  mentioned  in  the  bond,  be-  flbtcbb^. 
oocne  by  virtue  of  his  being  such  collector  as  is  mentioned 
in  the  said  bond,  and  otherwise  by  virtue  of  the  said  last-men- 
tioned statute,  collector  of  certain  sum's  of  money  included 
by  the  said  last-mentioned  statute  in  the  said  sewers  rate, 
for  the  purpose  of  defraying  the  expenses  of  the  metropo- 
litan board  of  works,  the  said  monies  being  sums  other 
than  and  additional  to  those  which,  as  such  collector  as  in 
the  said  bond  is  mentioned,  and  by  virtue  of  his  said  office, 
be  was  entitled  and  bound  to  collect  before  the  coming 
into  effect  of  the  last-mentioned  statute.  And  the  De- 
fendants further  say,  that  after  the  passing  and  coming 
into  force  of  the  last-mentioned  statute  the  said  £.  J). 
Skilletty  by  virtue  and  under  the  provisions  of  the  same, 
became  collector  of  a  separate  rate  for  the  metropolis 
main  drainage,  levied  in  the  same  manner^  for  the  same 
period,  upon  the  same  persons,  and  subject  to  the  like 
provisions  as  the  said  sewers  rate  in  the  said  bond  men- 
tioned, whereby  the  said  JE.  D.  Skillett  became  entitled 
and  bound  to  collect  further,  other  and  additional  monies 
to  those  which  as  such  collector  as  mentioned  in  the  said 
bond  he  was  appointed,  entitled  and  bound  to  collect,  and 
had  numerous,  further  and  other  additional  duties  to  dis^ 
charge,  and  whereby  the  risk  of  the  Defendants  as  his 
sureties  under  tlie  said  bond  was  greatly  altered  and  in- 
creased ;  and  that  all  tlie  breaches  of  the  condition  of  the 
said  bond  in  the  declaration  mentioned  happened  and 
accrued  after  the  making,  passing  and  coming  into  effect 
of  the  said  Acts,  and  after  the  liappening  of  the  several 
other  facts,  matters  and  things  in  this  plea  above  alleged. 

Demurrer  and  joinder. 

The  grounds  stated  in  the  margin  were:*^!.  That  by 
the  acts  refisrred  to  the  duties  of  the  collector's  office  were 
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1866.        not  80  varied  as  to  discharge  his  sureties.    2.  The  bond  con- 
Skillbtt      templated  changes  in  the  office,  and  the  changes  made  by 
FLETCHbR.     the  acts  were  contemplated   by  the  bond.     3.  Tlie  De- 
fendants were  sureties  for  the  rates  respectively,  and  the 
acts  did  not  affect  their  liability  for  either  the  poor  rate  or 
the  general  rate. 

Gibbons  {3I'Mahon  with  him,  in  support  of  the  de- 
murrer).— The  plea  is  lad.  The  question  raised  by  it  is, 
whether  the  two  Acts,  the  21  &  22  Vict.  c.  104  and 
the  25  &  26  Vict,  c.  102,  enlarged  and  increased  the 
responsibilities  of  the  sureties,  for  unless  they  did  so  in 
fact,  the  plea  is  no  answer  to  the  action.  One  of 
the  first  Acts  mentioned  in  the  pleadings  is  the  18  & 
19  Vict.  c.  120,  referred  to  in  the  bond  as  the  Metro- 
polis Local  Management  Act,  1855.  By  the  135th  section 
the  main  sewers  of  the  metropolis,  then  vested  in  the  com- 
missioners of  sewers,  are  vested  in  the  metropolitan  board 
of  works,  and  power  is  given  to  them  to  make  such  sewers 
and  works  as  they  may  think  necessary  for  preventing  all 
or  any  part  of  the  sewage  within  the  metropolis  from  flowing 
or  passing  into  the  river  Thames  in  or  near  the  metropolis. 
Section  170  is  now  repealed,  but  it  was  in  force  at  the  time 
the  bond  was  entered  into ;  it  provides  for  the  assessment 
of  the  metropolis  for  defraying  expenses,  and  by  section 
183  the  board  are  entitled  to  borrow  for  that  purpose,  no 
limit  being  fixed  to  the  amount.  The  21  &  22  Vict.  c.  104, 
amended  the  former  Act,  and  by  section  1  the  board  are  to 
coiQmence  and  carry  on  to  completion  with  all  convenient 
speed  (this  being  stated  by  the  preamble  to  be  necessary  to 
the  health  of  the  metropolis)  the  main  drainage  scheme,  and 
to  prevent,  as  far  as  possible,  the  sewage  of  the  metropolis 
from  falling  into  the  Thames  within  the  metropolis.  So  far  as 
this  provision  goes,  it  is  rather  in  restriction  of  the  powers 
of  the  board.     By  section  10  power  is  given  to  levy  a  rate 
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of  3d.  in  the  pound,  and  this  section  is  said  to  have  en-  1866. 
larged  the  duties  of  the  board,  and  increased  the  respon-  Seillbtt 
sibility  of  the  sureties ;  but  the  power  of  assessment  is  fi,btcher. 
expressly  hmited  to  the  above  amount.  The  25  &  26  VicL 
c.  102,  8,  1,  provides  that  charges  upon  certain  districts 
shall  be  payable  out  of  the  ''  main  drainage  rates,''  and 
that  section  would  seem  to  increase  the  burden  of  the  col- 
lector, but  the  additional  charge  is  really  within  the  pro- 
vision of  the  Act  of  1855.  Besides  it  appears  from  the 
bond  that  it  was  in  the  contemplation  of  the  parties 
that  other  rates  should  be  levied.  [  Willes,  J.,  referred  to 
The  Guardians  of  the  Poor  of  the  Portsea  Island  Union  v. 
WhiUierfa).^  Tiiat  this  rate  should  be  called  a  "  drainage 
rate"  makes  no  difference ;  it  is  a  sewers  rate  as  defined 
in  section  250  of  the  Act  of  1855.  Then  the  liability  in 
respect  of  these  rates  is  distinct  and  separate ;  and  since  it  is 
not  alleged  in  the  plea  that  the  liability  has  been  increased 
as  to  the  poor  rates,  it  follows  that  as  the  declaration  in- 
cludes all  the  rates  of  which  Skillett  was  collector,  part,  at 
least,  of  the  causes  of  action  is  unanswered. 

Philbrick  in  support  of  the  plea. — ^The  declaration  sets 
out  the  bond,  which  recites  the  power  to  appoint  officers  and 
the  appointment  of  Skillett  to  two  offices,  and  then  comes 
this  clause : — '*  That  it  might  happen  that  the  said  E.  2>. 
Skillett  might  be  appointed  from  year  to  year  such  collector 
as  aforesaid,  or  be  reappointed  collector  of  all  or  some  or  one 
of  the  said  rates.*'  The  recital  no  doubt  contemplated  that 
the  sureties  should  be  liable  while  Skillett  held  one  or  both 
of  the  appointments ;  but  the  condition  treats  the  duty  of 
Skillett  as  having  reference  to  one  office  only — the  words 
being  the  ''  said  office  of  collector  of  all  or  some  or  one  of 
the  rates  aforesaid."  The  averment  in  the  declaration  which 
the  Defendant  is  called  upon  to  answer  is  an  averment  of 

(a)  2  E.  *  £.  755, 
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-default  in  the  office  generally,  and  the  whole  scope  of  the 
condition  in  the  bond  is  to  treat  this  as  one  office.  This 
case  therefore  falls  within  the  principle  of  Bonar  t.  Mac* 
donald(a).  If  a  man  by  one  instrument  become  surety  for 
another  in  respect  of  two  offices,  and  the  duties  of  the  one 
office  are  materially  altered,  the  surety  will  be  discharged, 
because  the  original  state  of  things  under  whtcii  he  came 
into  the  agreement  is  no  longer  in  exii^tence,  and  that  was  tlie 
principle  in  Pybus  v.  Gibb{b),  1*'  the  bond  is  to  be  read 
as  dealing  with  separate  offices,  the  case  m»y  be  dtfferetii; 
but  the  guarantee  is  for  the  solvency  ol  Skll/eti  io  his  office  of 
collector,  and  if  a  surety  agree  to  be  bound  to  the  extent  of 
10,000/.  on  this  understanding  that  the  amount  of  the  rates 
which  the  officer  is  authorized  to  collect  is  no  more,  and  then 
the  amount  of  one  class  of  rates  is  raised  so  as  to  make  the 
whole  amount  to  15,000/.,  the  surety  will  be  discharged  even 
though  the  loss  incurred  was  in  respect  of  the  rates  which 
were  not  increased.  [Erie,  C.  J.  The  amount  will  not 
assist  youy  for  in  case  of  a  sudden  emergency,  it  might 
be  necessary  to  levy  a  very  large  sum.]  No  doubt; 
but  here  the  mode  of  assessing  is  altered.  It  appears  in 
the  plea  that  the  man  was  really  appointed  to  a  new  office, 
in  addition  to  that  previously  held.  [Smith,  J.  Sup- 
pose a  case  where  there  wa«  such  an  additional  appoiot- 
menty  with  no  liability  on  the  surety  in  respect  of  the 
new  office.]  Here  the  default  is  alleged  in  respect  of 
all;  but  if  the  aecond  appointment  were  by  the  same 
person,  the  surety  would  be  discharged,  because  the 
risk  in  respect  of  the  first  office  would  be  thereby  in- 
creased. The  case  of  The  Mayor  cf  Berwick  v.  Oswald  in 
error  (c)  also  bears  on  this  question.  Then  as  to  the  sewers 
rate,  it  is  clear  that  by  numerous  provisions  in  the  later 
Acts  the  mode  of  assei^sment  and  manner  of  expenditure  am 
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both  materially  altered  :  can  it  be  said  that  the  responsi-        1866. 
bility  of  the  collector  is  not  thereby  varied  and  increased  ?      Seillett 
It  is  so  alleged  in  the  plea,  and  it  is  also  averred  that  he  did  in     Fletchbk. 
fact  receive  other  and  greater  sums  than  those   be  was 
appoiated  to  receive  under  the   office  meiitioned  in  the 
bond. 

Gibbons  in  reply. — ^The  judgment  in  JBonar  v.  MaC' 
dcnald  turned  on  the  fact  that  there  was  an  express  cove* 
nant  in  the  bond  to  protect  the  sureties  from  the  very  case 
that  happened.  In  Pybm  v.  Gibb  Parliament  altered  the 
nature  of  the  duties  altogether. 

Erle,  C.  J.  I  think  our  judgment  ought  to  be  for 
the  Plaintiffs.  The  action  is  brought  upon  a  bond  given 
by  two  sureties  for  a  collector  of  the  poor  rates,  and  of 
the  sewers  and  general  rates,  under  the  Local  Manage* 
ment  Act  of  1855.  He  was  appointed  collector  of  the 
poor  rates,  and  in  a  subsequent  year  he  was  appointed 
collector  of  the  sewers  rate  and  general  rates,  those  being 
two  separate  appointments.  The  bond  recites  that  he  was 
bound  to  find  sureties  for  the  fulfilment  of  the  ''  said  office 
of  collector"  (that  is,  the  collector  of  those  two  different 
kinds  of  rates)  for  the  ''  period  of  time  during  which  he 
should  continue  in  the  said  office  of  collector  of  aU,  or 
some  or  one,  of  the  said  rates."  It  was  contemplated^ 
therefore,  that  the  rates  were  divisible  in  their  nature.  Then 
the  condition  is  for  the  due  performance  of  his  duty  to  pay 
over  what  he  should  collect,  and  the  averment  is  that  he  col* 
lected  and  received  sums  of  money  by  virtue  of  the  statutes 
referred  to,  and  otherwise  in  the  execution  of  his  office  of 
collector  of  the  said  rates,  and  had  not  paid  them  over. 

Now  the  plea  is  in  effect  that,  after  he  was  so  appointed 
collector,  the  statutes  were  passed  whereby  the  main  drain* 
age  rates  were  io  be  collected,  and  it  fell  to  him  in  the 
course  of  his  duty  to  collect  the  main  drainage  rates,  and 
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it  alleges  that  those  latter  statutes  imposing  the  duty  of  col- 
lecting the  main  drainage  rates  involved  a  duty  additional 
to  that  of  collecting  rates  and  sums  that  had  been  men- 
tioned in  the  bond.  I  am  of  opinion  that  that  is  a  bad 
plea.  For  the  purpose  of  this  judgment  I  do  not  pro- 
pose to  give  any  opinion  upon  the  argument  of  Mr.  Gibbons, 
whether  the  main  drainage  rates  are  liie  same  as  the  sewers 
rates  and  general  rates  under  the  sttitute  of  1855,  or  are 
levied  under  statutes  that  restricted  the  power  of  that 
statute.  I  do  not  pretend  to  give  any  opinion  on  that  sub- 
ject; but  I  think  the  plea  is  bad,  because  a  [>lea  if  pleaded 
to  the  whole  declaration  must  answer  the  wl»i>le  of  the 
causes  of  action  therein  mentioned,  and  it  appears  to  me 
that  there  are  causes  of  action  for  the  breach  of  duty  by 
the  collector  in  not  paying  over  monies  collected  by  him  for 
poor  rates  which  are  not  answered.  A  breach  of  duty  is 
also  in  effect  charged  in  not  paying  over  money  collected 
by  him  for  sewers  rates  and  general  rates,  but  the  increase 
of  duty  referred  to  in  the  plea  in  respect  of  sewers  rates 
and  general  rates  are  totally  distinct,  in  my  judgment,  from 
his  duty  in  respect  of  the  poor  rates.  It  was  a  different 
appointment.  One  year  he  was  appointed  to  be  collector  of 
poor  rates,  and  there  was  a  different  appointment,  in  a  sub- 
sequent year,  to  the  collection  of  sewers  rates  and  general 
rates.  He  may  have  had  an  increase  of  duties  in  respect  of 
the  sewers  rates  and  general  rates,  but  it  appears  to  me  he 
had  a  totally  distinct  duty  in  respect  of  poor  rates,  and  if 
he  received  monies  for  poor  rates  and  did  not  pay  them 
over  the  sureties  are  liable  for  them  on  the  bond.  There 
are  in  effect  two  distinct  bonds — the  one  to  secure  the 
poor  rate  and  the  other  to  secure  the  sewer  and  general 
rates.  If  two  distinct  bonds  had  been  actually  exe- 
cuted, there  would  be  no  doubt  that  an  increase  of  duty, 
discharging  the  sureties  as  to  the  sewer  and  general 
rates,  would  be  no  answer  to  a  breach  of  the  condition 
of  the  bond  given  in  respect  of  the  poor  rate.     I  think 
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that  this  bond  is  in  its  nature  separable.    The  cases  which        lt^66. 
have  been  referred  to  on  behalf  of  the   Defendants  are      Skillett 
those  where  there  has  been  a  change  in  the  nature  of  the     Flbtcrer. 
employment,  and,  by  reason  of  that,  an  increase  of  risk  of 
a  different  kind  from  that  for  which  the  surety  was  to  be  an- 
swerable. That!  think  is  theca8eofJ3onarv.Jif(eiccfoiia/e/(a); 
there  the  principal  was  a  clerk  in  a  bank,  and  procured 
sureties  for  the  discharge  of  his  duty  as  clerk  in  the  bank,  . 
and  afterwards  he  was  appointed  manager  of  a  branch  of  the 
bank.    At  a  later  period  he  was  made  responsible  to  the 
bank  for  a  proportion  of  the  losses  on  the  discounts.     It 
appears  to  me  that  the  employments  were  altogether  diffe- 
rent in  kind,  and  that  the  sureties  for  him  as  clerk  in  a  bank 
were  no  longer  sureties  for  him  when  he  undertook  the 
liability  of  one-fourth  of  the  losses  on  the  discounts  at  the 
bank.     And  the  same  rule  applies  to  the  case  of  the  bailiff 
in    Pybus   v.  Gibb  (6),    where   the    principal   was    high 
bailiff  to  a  County  Court  having  a  limited  jurisdiction  for 
202.,  and  a  statute  altered  the  jurisdiction  of  the  Court  to 
60/.  or,  by  consent  of  the  parties,  to  an  unlimited  sum,  and 
made  other  alterations  of  a  like  nature.     I  should  say  that  • 
the  surety  for  the  bailiff  of  the  County  Court  would  thereby 
have  his  risks  and  liabilities  so  altered  as  to  release  him 
from  the  suretyship.    That  is  my  view  of  the  case,  and  on     ^ 
the  grounds  I  have  mentioned   I   think  that  the  plea  is 
bad,  and  that  our  judgment  must  be  against  the  Defend- 
ants. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  declara- 
tion alleges  in  effect  that  the  principal  debtor  was  appointed 
in  the  year  1852  the  collector  of  the  poor  rates,  and  in 
the  year  1856  collector  of  the  sewers  rates  and  general 
rates ;  that  a  bond  was  given  by  the  Defendants  as  sureties 
for  the  purpose  of  pecuring  the  proper  conduct  of  the  prin- 

(a)  3  H.  L.  C.  226.  (6)  6  £/.  4  Bl,  902. 
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cipat  as  collector  of  the  poof  rates,  and  as  collector  of  the 
sewer  rates  and  general  rates,  under  the  existing  appoint- 
ments, and  also  for  the  purpose  of  securing  his  good  con- 
duct if  he  were  reappointed  collector  of  all  or  some  or  one 
of  the  rates.  The  declaration  then  states  in  effect  that  he 
was  such  collector  as  has  been  moiiLiuned,  and  proceeds  to 
say  that  he  misconducted  himself  in  not  Frying  over 
.monies  which  he  had  received  for  rates.  Now  the  decla- 
ration may  be  proved  by  showing  that  the  principal, 
either  as  collector  of  the  poor  rates,  or  as  collector  of 
the  sewers  rates,  or  as  collector  in  all,  had  niiscociducted 
himself.  The  declaration  beinj;  read  in  this  sense  may 
be  sustained  upon  proof  given  that  the  principal  debtor, 
being  collector  of  the  poor  rates,  did  receive  rates  for 
the  relief  of  Uie  poor,  and  did  not  account  for  the  rates 
which  he  so  received.  Here,  in  answer  to  a  declaration 
which  might  be  true,  and  under  which  the  Plaintiffs 
might  enforce  the  bond  to  some  extent,  the  plea  states  the 
Acts  which  authorized  the  collection  of  the  metropolis 
drainage  rate,  and  it  assumes  the  previous  appointment  as 
collector  to  be  distinct  from  the  appointment  as  collector  of 
the  main  drainage  rate,  and  afterwards  it  states  that  the 
principal  debtor  was  appointed  to  collect  those  rates.  And 
it  goes  on  in  effect  to  say,  that  by  this  new  appointment, 
the  new  duties,  in  respect  of  the  additional  monies  which 
the  principal  debtor  was  to  collect  under  the  new  statutes 
have  discharged  the  sureties  from  the  liabilities  which  had 
been  imposed  upon  them.  That  is  the  scope  of  the  plea, 
and  to  it  there  is  a  demurrer.  Now  it  is  familiar  law 
that  a  plea,  if  pleaded  to  the  whole  declaration,  in  order 
to  be  good  must  answer  all  the  causes  of  action  as  stated 
therein,  and  that  if  the  Plaintiffs  succeed  in  showing  that 
to  part  of  the  cause  of  action  the  plea  is  no  answer,  judg- 
ment must  be  given  for  them  upon  the  question  of  law. 
And  the  question  of  law,  as  here  stated,  appears  to  be, 
whether  the  entire  liability  upon  the  bond,  including  the 
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liability  of  the  sureties  to  insure  the  good  conduct  of  the       IS66. 

principal  debtor,  as  collector  of  the  poor  rates,  is  discharged     Skillbtt 

by  the  matters  which  are  specified   in   the  pka.     It  is    Fletcher. 

enough,  <m  the  present  occasion,  to  say,  that  nothing  is 

stated  in  the  plea  to  discliarge  the  obligation  of  the  sureties 

m  ref&pect  of  the  poor  rates.     1  apprehend  that,  in  con-' 

sidering  a  question  of  this  description,  the  distinction  ought 

U>  be  carefully  observed  between  those  cases  where  the 

surety  is  discharged  by  reason  of  new  circumstances  which 

affect  his  position, — as  for  instance,  when  time  has  been 

given  to  the  principal  without  the  consent  of  the  surety, 

the  principal   obligation   remaining  unaltered,  and  those 

cases  where  the  principal  obligation  may  be  said  to  have 

been  altered  by  the  transactions  which  have  subsequently 

taken  place.    To  the  latter  class  belong  the  cases  to  which 

my  Lord  has  referred  :   Bonar  v.  Macdonald  {a) ;  Pybut 

V.  Gibb(b).     The  former  class  comprises  a  great  variety 

of  cases  which  it  would  be  tedious  and  irrelevant  to  discuss. 

Now,  unless  the  plea  does  establish  that  there  was  an 

alteration  in  the  principal  obligation  in  respect  of  the  poor 

rates,  it  sets  up  no  defence  whatever.     I  shall  first  of  all 

make  an  observation  upon  the  two  cases  as  representing 

the  class  to  which  they  belong.     It  is  a  mistake  to  suppose 

that  the  House  of  Lords,  in  Bonar  v.  Macdonald^  laid  down 

any  such  rule  as,  that  if  any  addition  is  made  to  the  duty 

that  is  to  be  performed  by*  the  principal  debtor  in  a  new 

contract  on  a  new  consideration,  such  additional  labour, 

distinctly  stipulated  for  by  a  contract  distinct  from  the 

principal  obligation,  will  discharge  the  surety.     Bonar  v. 

Macdonald  is  simply  this:— A  clerk  at  the  principal  bank, 

having  sureties  for  his  good  conduct,  was  sent  to  a  branch 

bank;  the  sureties  were  satisfied,  and  consented  to  extend 

their  liability  to  his  agency  at  the  branch  bank,  he  being 

(a)  3  H.  L.  C.  226.  (6)  6  £/.  if  BL  902. 
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then  paid  a  salary  and  having  nothing  to  do  with  discounts. 
Afterwards,  in  consideration  of  his  engaging  to  be  liable 
for  one-fourth  of  the  losses  by  discount,  his  salary  was  in- 
creased. So  there  was  not  merely  an  additiorml  salary^ 
but  an  additional  liability ;  he  was  to  be  account-dble  to  Lhe 
bank  for  one- fourth  of  the  discounts,  and  it  will  be  proper 
to  refer  to  the  judgment  delivered  by  Lord  BromjhQm^  in 
which  Lord  CottenhanCs  judgment  is  set  forth.  It  there 
appears,  that  because  there  was  an  essential  change  in  the 
principal  obligation,  by  alterinjr  the  liability  of  the  principal 
debtor  in  the  manner  I  liiive  pointed  out,  tliere  was  a 
discharge  of  the  surety;  the  contract  in  respect  of  which  the 
surety  insured  the  conduct  of  the  principal  had  been  aban^ 
doned  and  given  up,  and  a  new  and  diHerent  contract  was 
substituted  for  it.  That  was  the  very  grounti  on  which 
JRonar  v.  Macdonald  was  decided,  and  I  tliijik  that  in  the 
judgment  of  Lord  Campbell  in  Pybm  v,  Gihb^  where  his 
Lordship  speaks  of  the  duties  of  the  principal  being  enlarged, 
he  must  be  taken  to  have  intended  ''duties'*  in  the  sense 
of  obligations  and  liabilities.  The  case  of  Pybus  v.  Gihb 
was  of  a  similar  description  :  a  person  appointed  to  an 
office  in  which  he  would  have  to  account  for  the  receipt  of 
money  to  a  limited  extent ;  afterwards  he  was,  by  an  Act 
of  Parliament,  in  effect  translated  into  a  new  office,  with 
extended  and  enlarged  duties,  and  with  new  liabilities — an 
office  different  in  essential  respects  from  that  office  for 
which  the  bond  of  suretyship  was  given. 

I  have  observed  upon  these  cases  because  they  were  the 
strongest  that  Mr.  Philhrick  could  produce  in  support  of 
the  proposition  for  which  he  contended,  and  I  shall  now 
turn  to  the  present  case,  and  see  how  it  stands  as  compared 
with  them. 

It  is  not  necessary  to  look  at  the  Local  Act  (49  Geo,  3, 
c.  xxxix.)  for  the  purpose  of  deciding  whether  the  ap- 
pointment of  collector  of  poor   rates   was   an   "  office.*' 
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It  appears  to  be  considered  80  in  tbe  Act;  it  would 
depend  upon  wlietber  the  collectorship  was  an  oiBce  to 
be  held  absolutely  during  the  period  of  the  appoint- 
ment irrespectively  of  the  wish  of  the  employers,  or 
whether  tiiey  had  the  option  uf  discharging  the  col- 
lector during  the  period  as  an  ordinary  servant  may 
be  discharged.  Whether  the  office  was  one  properly  »o 
called  or  not>  the  parties  to  the  bond  trrat  it  as  a  distinct 
employment — as  an  employment  in  respect  of  which 
liability  was  assumed  wholly  apart  from  the  habihty  of  the 
collectorship  of  the  sewer  rates  and  general  rates.  That 
being  so  the  first  question  that  arises  isj  suppose  this  had 
been  a  distinct  bond  given  for  tiie  good  conduct  of  the 
collector  of  the  poor  rates  ?  Such  a  bond  would  have  con- 
tinued in  force  if  tlie  principal  debtor  had  ceased  to  be 
collector  of  sewer  rates  or  general  rates  at  any  subsequent 
period,  and  the  fact  that  he  had  been  subsequently  ap- 
pointed to  the  collection  of  the  main  diainage  rate  would 
have  been  no  answer  to  an  actfon  on  the  bond  to  secure 
the  good  conduct  of  the  collector  of  the  poor  rate.  There 
are  some  things  which  are  best  argued  by  staling  them 
with  precision ;  I  can  only  say  that  the  authorities  referred 
to  are  wholly  inapplicable^  and  that  the  principal  obliga- 
tion is  not  altered  by  what  has  taken  pface. 

Now  with  respect  to  the  position  of  the  surety  being 
altered^  that  is  not  the  matter  to  which  we  ought  to  direct 
our  attention;  and  Mr,  P/iilbrick  did  not  and  could  not 
contend  for  the  proposition,  that  where  a  principal  debtor 
has  an  additional  employment  given  to  him  which  will 
occupy  his  spare  time,  and  in  respect  of  which  he  may 
receive  money,  his  surety  is  discharged.  No  such  conside- 
ration appears  to  have  been  in  the  contemplation  of  the 
parties  when  the  bond  was  given^  and  the  proposition  is 
indeed  inadmissible.  Upon  tlie  other  question j  probably , 
what  Mr.  Gibbons  stated  at  the  outset  is  quite  accurate, 
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that  no  decision  can  be  given  as  to  the  precise  extent  of 
the  liability  of  the  sureties  until  the  further  facts  come  oat 
— until  the  actual  facts  of  the  case  appear,  so  that  we 
may  see  how  far  the  collection  of  the  main  drainage  rate 
does  or  does  not  really  interfere  with  or  prevent  the  dis- 
charge of  the  duties  of  collector  in  respect  of  the  sewer  and 
general  rates. 

I  may  observe,  so  far  as  the  facts  are  stated  in  this  pleaj 
that  they  relate  simply  to  a  new  and  distinct  employment 
in  respect  of  the  main  drainage  rates,  and  that  it  seems 
the  new  employment  is  capable  of  bein^  separated  from 
the  employment  with  respect  to  the  sewer  and  general 
rates;  but  I  prefer  not  giving  any  further  opinion  on  tlie 
liabilities  of  the  parties,  lest  1  siiould  prejudice  any  ar- 
rangement which  may  take  place  between  them.  I  content 
myself  with  saying  on  this  occasion  that  the  bond  is  not 
discharged,  and  the  plea  professing  to  be  an  answer  to  all 
liability  thereon,  the  judgment  fn  the  present  case  must  be 
for  the  Plaintiffs. 


Keating,  J.,  concurred. 


Smith,  J.  I  am  of  the  same  opinion.  The  bond  re- 
cites that  Skilleit  was  appointed  to  fill  independent  em- 
ployments by  distinct  appointments,  and  the  declaration 
throughout  states  his  continuance  in  both;  and  the  lia- 
bility of  the  "Surety  throughout  the  employment  is,  I  think, 
to  be  taken  distributively :  it  applied  to  both  offices,  and 
to  each  office.  It  is  said  on  the  part  of  the  Defendants 
that  there  was  a  change  in  the  duties  and  an  increase  in 
the  responsibilities  of  one  of  the  employments  for  which 
the  sureties  were  liable,  and  that  therefore  the  Defend- 
ants are  discharged.  We  are  not  to  be  taken  as  de- 
ciding on  the  point  whether  the  duties  had  been  so 
changed  as  to  discharge  the  sureties  in  respect  of  sewer 
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rates ;  but  even  if  it  be  assumed  that  that  propoaition 
is  established^  I  am  of  opinion  that  the  liability  of  the 
sureties  for  the  complete  fulfilment  of  the  independent 
employment  of  collector  of  poor  rates  was  not  discharged, 
it  appears  to  me  that  the  ca*^e  is  the  same  as  if  the 
obligation  of  the  screties  had  been  contracted  on  two 
bonds;  as  if  upon  the  appointment  of  Skillelt  to  be  the 
collector  of  poor  rates,  a  bond  had  been  entered  into  for 
the  due  performance  of  his  duties  in  that  respect  only.  If 
after  that  bond  had  been  so  executed  by  the  sureties, 
Skilleii  had  been  appointed  collector  of  the  main  dminage 
rates,  I  apprehend  that  the  subsequent  and  independent 
appointment  would  not  interfere  with  the  original  contract 
which  made  him  the  collector  of  the  poor  rates,  and  would 
not  discharge  the  sureties  who  had  entered  into  a  bond  for 
the  due  performance  of  that  employment  by  him.  It  may 
well  be  and  indeed  it  may  be  taken  to  be,  for  there  is  no 
averment  to  the  contrary,  that  the  appointment  of  collector 
of  the  poor  rates  did  not  fill  up  the  whole  time  of  Skdtett^ 
and  he  was  perfectly  open  to  be  employed  in  other  mat- 
ters by  the  vestry  or  other  persons  who  chose  to  employ 
him  ;  neither  is  there  any  averment  in  the  plea  that  the 
appointment  of  collector  of  the  main  drainage  rates  at  all 
incapacitated  him  from  performing  the  duties  of  collector 
of  poor  rates*  That  being  so,  1  think  we  are  bound  to 
regard  the  appointments  to  collect  sewer  rates  and  to  collect 
poor  rates  as  two  separate  and  distinct  appointments,  the 
one  not  affecting  the  other  j  and  the  bond  being,  in  the 
construction  which  the  Court  has  placed  on  it,  applicable  in 
the  same  way  as  if  the  security  had  been  given  by  two 
separate  bonds,  the  change  as  to  the  one  employment  does 
not  in  any  degree  affect  the  other. 

I  am  very  much  disposed  to  think  that  the  cases  in  which 
the  sureties  have  been  discharged  turn  upon  the  principle 
that    the  contract    itself    which    the    surety  guaranteed 
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1866.  has  in  some  way  been  changed,  or  altered,  or  prejudi- 
Skillbtt  cially  affected,  that  is,  affected  to  his  prejudice.  That 
Flbtchek.  appears  to  be  the  principle  of  the  decision  in  the  case  of 
Bonar  v.  Macdonald  in  the  House  of  Lords  (a),  and  it  is 
the  principle  laid  down  in  Belts  Principles  of  the  Law  of 
Scotland  {b),  cited  in  Lord  Cotten ham^ s  yudgment.  **  The 
cautioner  is  freed  by  an  essential  change,  consented  to  by 
the  creditor  on  the  principal  obligation  or  transaction,  with- 
out the  knowledge  or  assent  of  tlio  cautioner."  There 
is  a  clear  right  here  to  treat  the  obligation  of  collector  of 
the  poor  rates  as  an  independent  appointment,  and  there 
is  no  change  whatever  in  the  principal  obligation  in  the 
transaction. 

Judgment  for  Plaintiffs. 


January  19. 
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The  Anglo-Afrtcan  Company  (Limited)  v. 
Lamzed  and  Others. 

To  a  declaration  for  not  loading:,  in  terms  of  a  charter-party,  guch  cargo  ai 
the  Defendants'  ship  could  reasonably  stow  and  carry,  the  Defend- 
ants pleaded  that  tlie  charter-party  conuined  the  clause,  **  Char- 
terer's stevedore  to  be  employed  by  ship;"  that  although  the  Defend- 
ants were  willing  to  employ  such  stevedore,  none  was  appointed  by 
the  Plaintiffs,  and  that  thereupon  the  Defendants  were  forced  to  load 
without  any  stevedore ;  but  that  they  loaded  the  ship  to  the  best  of  their 
skill  and  ability. 

Held,  on  demurrer,  a  bad  plea. 

"pvECLARATION  that  the  Plaintiffs  and  the  Defendants 
-^^  agreed  by  charter-party  that  the  Defendants'  ship 
^* Marianne^'  being  tight,  staunch  and  strong  and  every 
way  fitted  for  the  voyage,  should,  with  all  convenient  speed, 
sail  and  proceed  to  the  West  India  Docks  or  so  near 
thereunto  as  she  might  safely  get,  and  there  load  from  the 


(a)  3  ET.  L.  C.  226. 


(6)  Page  95,  5th  ed. 
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factors  of  the  PlainttfTs  such  lawful  merchandise  as  they 
might  have  to  ship,  therewith  to  proceed  lo  Sierra  Leone 
and  the  island  of  S/teiUo  if  required,  and  there  deliver  the 
samCi  and  reload  such  lawful  merchandise  as  mi^^ht  be  sent 
alongside  at  either  portj  which  the  Plaintiffs  bound  them- 
sefv^es  to  ship^  not  exceeding  what  she  could  reasonnbly 
stow  and  carry,  over  and  above  her  tacklei  apparel  and  pro- 
visions and  furniture^  and  being  so  loaded  should  therewith 
proceed  to  London^  Bristol  or  lAverpool  as  ordered  on 
signing  bill  of  lading,  or  so  near  thereunto  as  she  might 
safely  get^  and  deliver  the  same  on  being  paid  for  freight 
a  lump  sum  of  550/.  out  and  honied  tind  500/-  bs.  gratuity 
to  the  master  (certain  perils  always  excepted).  Aver- 
ment thiit  the  said  ship  loaded  an  outward  cargo  accord- 
ing to  the  said  charter-parly,  and  therewith  proceeded 
on  the  outward  voyage  and  delivered  the  same  according 
to  the  said  charLer-party^  and  that  the  Pldintitfs  were 
always  ready  and  willing  to  ship  a  homeward  cargo  ac- 
cording to  the  said  charter-party,  and  that,  before  action 
brought,  all  conditions  had  happened  and  all  things  had 
been  done  and  all  times  had  elapsed  necessary  to  entitle 
the  Plaintiffn,  kc*  Breach — That  the  Defendanis^  although 
not  prevented  by  any  of  the  excepted  perils,  made  default 
in  reloading  such  lawful  naerchandiseas  was  sent  alongside 
the  said  ship  at  the  ports  mentioned  in  the  charter-party, 
not  exceeding  what  she  could  reasonably  stow  and  carry, 
over  and  above  her  tackle,  apparel,  provisions  and  fur- 
niture; and  by  reason  thereof  a  great  part  of  the  cargo 
provided  for  the  said  ship  by  the  Plain tids,  and  which 
she  could  and  ought  to  have  loaded  agreeably  to  the  terms 
of  the  said  charter-party,  was  left  behind,  and  by  reason 
of  these  premises  the  Plaintiffs  were  deprived  of  the 
profits,  &c. 

The  fourth  plea  set  out  the  charter-party,  by  which  it  wag 
provided  that  the  ship  was  to  load  at  the  West  India  Docks 
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and  proceed  to  Sierra  Leone  and  the  island  of  SheiUo  and 
there  deliver ;  then  to  reload  such  lawful  merchandise  as 
might  be  sent  alongside  at  either  port,  therewith  to  proceed 
to  London,  Ice. ;  "  charterer's  stevedore  to  be  employed  by 
ship/'  the  cargo  to  be  discharged  from  alongside  afi  cus- 
tomary by  the  regular  traders,  and  to  be  brought  alongside 
at  charterer's  risk  and  expense.  The  p!ea  then  alleged : 
"  That  according  to  the  form  and  effect  of  the  said 
charter-party  a  stevedore  was  to  be  provided  by  the 
Plaintiffs  to  reload  and  stow  the  said  ship,  which  steve- 
dore was  to  be  employed  by  the  Defendants  'for  that 
purpose;  and  such  stevedore  being  bo  employed  by  the 
Defendants  as  aforesaid,  the  Defendants  according  to  the 
usage  of  merchants  would  not  be  responsible  or  liable  to 
iM  Plaintiffs  for  or  in  respectof  any  default  in  such  reload- 
ing and  stowing,  and  the  Defendants  were  ready  and  will- 
ing to  perform  the  said  charter-party  on  their  part  and  to 
employ  the  charterer's  stevedore  as  therein  agreed,  whereof 
the  Plaintiffs  had  notice ;  but  the  Plaintiffs  did  not  nor 
would  provide  any  stevedore  for  the  purpose  of  reloading 
and  stowing  the  said  homeward  cargo  according  to  the 
said  charter-party,  and  by  reason  of  the  default  of  the 
Plaintiffs  in  that  behalf  the  master  of  the  said  ship  was 
forced  and  obliged  to  and  did  reload  the  said  cargo  with- 
out the  assistance  of  any  stevedore,  and  did  reload  and 
stow  the  same  to  the  best  of  his  skill  and  ability,  and 
that  the  Plaintiffs' alleged  cause  is  for  and  in  respectof  the 
said  ship  not  having  reloaded  so  much  merchandise  for  the 
said  homeward  cargo  as  she  might  have  reloaded  if  a 
competent  stevedore  had  been  provided  and  employed  in 
and  about  the  reloading  and  stowing  of  the  said  cargo,  and 
that  the  alleged  breach  of  the  said  charter-party  was 
caused  by  such  default  of  the  Plaintiffs  as  aforesaid,  and 
not  otherwise." 
Replication — That  before  and  at  the  time  of  making 
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the  said  cliBrter* party,  and  theoce  until  and  at  the  titne  of 
loading  the  homeward  caigo,  there  was  not  any  etevedore 
or  person  carrying  on  the  business  of  a  stevedore  at  Sierra 
Leone  or  the  island  of  Sheilioj  as  tlie  Plaintiffs  atid  the 
Defendants  well  knew  at  the  time  of  making  of  the  said 
charter-party  ;  but  there  was  at  tlie  said  Hest  India  Docks 
before  and  at  the  time  of  making  the  said  charter-party 
and  at  the  tinae  of  loading  the  outward  £argo  a  number 
of  stevedores,  as  the  Plaintiffs  and  the  Defendants  well 
knew  at  the  time  of  making  the  said  charter-party. 

Demurrer  to  fourth  plea — ^The  ground  stated  in  the  margin 
was  that  the  charter-party  gave  the  charterer  an  option  of 
appoinifng  a  stevedore^  but  imposed  on  him  no  obligation 
so  to  do. 

Demurrer  to  the  replteatioD,  on  the  ground  that  the  facts 
there  stated  could  not  vary  the  contract  of  the  parties. 

Joinders  in  demurrer. 


1866. 


Sir  Geo*  Hon^man  in  support  of  the  demurrer  to  the 
fourth  plea* — The  plea  is  no  answer  to  the  action.  In 
the  absence  of  an  express  agreement  to  the  contrary  it  is 
the  clear  duty  of  the  shipowner  to  load  and  stow  the 
ship.  Here  is  no  such  agreement,  and  the  Defendants 
cannot  proCect  themselves  against  liability,  by  relying  on 
the  clause  "charterer's  stevedore  to  be  employed  by  ship:'* 
Sack  V.  Ford  {a).  The  charterer  has  done  his  duty  when 
he  has  brought  the  goods  alongside,  and  the  clause  in  ques- 
tion does  not  render  it  obligatory  on  him  to  appoint  a  steve- 
dore ;  that  is  a  provision  in  favour  of  the  charterer,  which 
he  may  exercise  at  his  option.  If  not  exercised  then  the 
master  is  left  to  Kis  original  duty  of  seeing  to  the  loading 
of  the  ship-  ^Keating^i.  Was  not  the  stevedore  in  Sack  v« 
Ford  under  the  control  of  the  master,  though  appointed  by 
the  charterer.]     Yes,  and  that  is  the  usual  course  \  but  the 
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charterer  in  this  case  was  not  bound  to  name  a  stevedore 
at  all.     [WUles,  J.     It  does  not  appear  that  the  stevedore 
was  to  be  paid  by  the  charterer.] 
The  Court  then  called  upon 

Quain^  coniri.  —  It  is  not  necessary  to  contend  that 
the  clause  in  question  is  compulsory.  The  decoration 
states  that  the  Defendants  ''  made  defatilt  in  reloading 
such  lawful  merchandise  as  was  sent  alongside  the  said 
ship;"  but  the  plea  which  sets  out  the  charter-party  nar- 
rows the  declaration,  and  reading  the  two  together  it  ^ill 
appear  that  the  true  cause  of  action  is,  that  the  Defend- 
ants made  default  in  putting  on  board  such  a  cargo  as 
might  have  been  put  on  board  if  a  competent  stevedore 
had  been  appointed. — In  that  view  of  the  case^  who  was 
the  person  to  appoint  the  stevedore?  It  could  not  be  t**^ 
shipowners,  and  if  the  charterer  does  not  choose  to  appoint 
one  he  cannot  complain  that  more  cargo  was  not  put  on 
board.  [  Willes^  J.  The  stevedore  is  a  professional  stower, 
so  is  the  master ;  and  the  question  is,  whether  under  this 
charter- |)arty  a  competent  stevedore  was  to  be  employed, 
for  if  not,  the  master  would  be  bound  to  see  to  the  loading 
himself.]  The  master's  plea  is,  that  he  reloaded  and 
stowed  the  ship  to  the  best  of  his  skill  and  ability,  and 
.that  he  could  not  reload  and  stow  as  much  as  a  competent 
stevedore ;  and  the  demurrer  admits  this.  The  Plaintiffs 
must,  therefore,  show  that  they  named  a  stevedore,  and 
that  the  Defendants  refused  to  employ  him. 

Erlb,C.  J.  The  contract  in  thiscase waf,  that  the  Defend- 
ants should  load  on  board  their  ship  such  merchandise,  to  be 
supplied  by  the  Plaintiffs,  as  the  ship  could  reasonably  carry, 
and  that  is  the  ordinary  duty  of  a  shipowner  when  entering 
into  a  charter-party.  Here,  I  take  it,  the  ship  was  not 
loaded  with  as  much  cargo  as  she  could  conveniently  carry. 
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To  this  breach  of  contract  the  Defendants  answer^  that 
according  to  the  terms  of  the  charter-party  the  charterrer 
was  to  appoint  a  stevedore  to  he  employed  by  tlie  shipi 
and  because  the  charterer  furled  to  appoiutone  they  loaded 
as  much  of  the  cargo  as  their  skill  and  ability  enabled  them 
to  load*  In  my  opinion  that  is  no  defence  to  the  action. 
The  breach  being  thiit  the  ship  did  not  carry  as  much  as 
she  reasonably  conld,  tlmt  allegation  ought  to  have  been 
denied*  The  plea  assumes  that  it  was  a  condition  prece- 
dent tlmt  the  charterer  should  emptoy  a  stevedore^  but  as  I 
read  the  contract,  the  stipulation  was  intended  to  give  the 
charterer  the  opHon  of  appointitrg  a  stevedore,  and  if  this 
option  were  not  exercisedj  the  shipowner  would  be  bound 
to  load  as  much  as  the  ship  coutd  reasonably  curry.  The 
plea  therefore  fails  to  answer  the  declaration,  and  my  judg- 
ment must  be  for  the  Plaintiffs. 

WiLLESj  Keating  and  Smitr,  JJ.  concurred. 

Judgment  for  Plaintiffs. 
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Humphrey,  Appellant  v,  Bethell,  Respondent, 
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itig  of  ihe  26  &  27  Fiet.  e.  05.  I  s6h|. 

He  ia  not,  tberefore,  entitled  to  the  exemption  from   toll  grsTtied  by  the  26  ^  27  Fief. 

45tli  ficctioTi  to  volunteers  diiving  to  tbrir  place  of  exercise*  c,  65,  ».  45. 

CASE  stated  for  the  opinion  of  the  Court  under  20  k*2l  /-p™  tot^^ 

I  ICt  C,  4J*  dtimng  ifl  Hu 

At  a  petty  sessions  for  the  Petty  Sessional  divrfiion  of  j'"'* '»" " '^^i^* 
Taunton^  in  the  county  of  Somersetj  on  the  10th  day  of 
June,  I860,  a  complnint  was  preferred  by  the  Respondent 
against  the  Appt*llant,  under  section  45  ot  "  The  Volunteer 
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Act,  1863"  (26  k  27  Vict.  c.  66),  charging  that  the  Appel- 
lant  on  the  4th  day  of  June  then  instant,  at  the  parish  of 
West  Monktan,  in  the  said  county  and  within  the  division 
of  Taunton  in  the  said  county,  being  the  collector  of  the 
tolls  at  a  certain  turnpike  gate  there  situate,  unlawfully  did 
denaand  and  take  from  the  Respondent  toll,  to  wit,  the 
sum  of  four-pence-halfpenny,  for  a  certain  horse  then  used 
by  the  Respondent,  and  drawing  a  certain  cart  then  also 
used  by  him,  he  being  then  and  there  exempt  from  such 
toll  and  claiming  such  exemption,  to  wit,  for  that  he  then 
and  there  was  a  volunteer  soldier  using  the  said  horse 
going  to  a  place  and  on  a  day  appointed  for  exercise  and 
being  in  the  uniform  of  his  corps. 

On  the  evidence  it  appeared  that  the  Appellant  was  a 
keeper  of  a  turnpike  gate  upon  the  turnpike  road  in  the 
parish  of  West  Monkton^  in  the  county  of  Somerset ;  that 
the  Respondent  was  a  non-commissioned  officer  in  the 
West  Somerset  Regiment  of  Yeomanry  Cavalry;  thai  the 
said  regiment  of  West  Somerset  Yeomanry  Cavalry  was 
duly  called  up  for  eight  days'  permanent  duty  at  Taunton, 
commencing  on  the  3rd  day  of  June,  1865;  that  the  Re- 
spondent on  his  way  from  his  residence  to  Taunton  arrived 
at  the  said  turnpike  gate  in  order  to  pass  through  the 
same,  driving  a  gig  drawn  by  one  horse  ;  that  Respondent 
was  dressed  in  the  uniform  of  the  regiment  and  was  accom- 
panied only  by  another  member  of  the  regiment,  also  in 
uniform;  that  the  gig  contained  no  other  articles  than  their 
respective  arms  and  accoutrements,  and  that  the  Respondent 
was  then  going  on  his  direct  road  to  the  place  appointed 
for  and  on  the  day  for  exercise  of  the  said  yeomanry 
cavalry  corps ;  that  the  Appellant  then  demanded  toll  of 
the  Respondent,  and  the  Respondent  claimed  the  exemp- 
tion from  toll  set  forth  in  the  complaint  as  above  stated ; 
but  that  the  Appellant  did  then  and  there  demand  and 
take  toll,  viz.  the  sum  of  fourpence-halfpenny,  from  the 
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Respondent  in  respect  of  the  said  gig  and  horse  or  one  of 
tbein. 

It  wms  contended  on  the  part  of  the  Appellant  that  the 
provisions  of  the  Volunteer  Act,  1863,  did  not  apply  to 
yeomanry  cavalry  corps,  and  that  the  Reiipondent  was 
not  a  volunteer  officer  or  soldier  within  the  meaning  of  the 
statute,  and  therefore  not  en  tided  to  exemption  from  toll 
under  its  provisions. 

The  justices,  howeverp  being  of  opinion  that  the  Re- 
spondent was  entitled  to  exemption  under  the  45th  section 
of  the  Act,  convicted  the  Appeflant  The  question  of  law 
for  the  opinion  of  the  Court  wai»,  whether  the  Respondent 
as  such  non-commissioned  officer  of  yeomanry  cavalry  was 
a  volunteer  officer  or  soldier  within  the  meaning  of  the 
Volunteer  Act,  1863,  and  entitled  therefore  to  claim  the 
benefit  of  the  exemption  contained  in  the  45th  section  of 
that  Act, 
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B.  T*  Cole  for  the  Appelant* — The  Respondent  claims 
exemption  under  the  Volunteer  Act,  but  he  is  not  entitled 
to  the  exemption,  inasmuch  as  he  is  not  a  "  volunteer '' 
within  the  meaning  of  that  statute.  Under  the  General 
Turnpike  Act^  3  Geo,  4,  c,  126,  s.  32,  no  toll  shall  be 
demanded  or  taken  by  virtue  of  that  or  any  other  Act  or 
Acts  of  Parliament  on  any  turnpike  road  "for  any  carriage 
conveying  volunteer  infantry,  or  for  any  horse  furnished 
by  or  for  any  person  belonging  to  any  corps  of  yeomanry 
or  volunteer  cavalry  or  infantry,  and  rode  by  him  in  going 
to  or  returning  from  any  place  appointed  for  and  on  the 
days  of  exercise^  inspection,  or  review,  or  on  other  public 
duty,  provided  that  such  person  shall  be  dressed  in  the 
uniform  of  his  corps,  and  shall  have  his  arms,  furniture, 
and  mccoutrements  according  to  the  regulations  of  such 
corps  at  the  time  of  claiming  the  exemption/^  On  com- 
paring this  statute  with  the  Volunteer  Act,  26  k  27  Vict, 
e,  65^  it  will  be  observed  that  there  is  a  clear  distinc- 
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1866.  tioD  maintained  between  the  yeomanry  and  volunteer  eer- 
HuMPHABT  yiees.  The  preamble  oF  the  latter  enactment  recites  that 
"  it  is  expedient  to  consolidate  and  amend  the  Acts  relating 
to  the  volunteer  force  in  Great  Britu'utJ  Section  5  points 
to  a  difference  in  rank  between  the  two  services.  The 
repealing  schedule  contains  a  numerous  li^t  of  Acts  having 
reference  both  to  the  volunteer  and  yeomanry  services, 
but  in  so  far  as  the  yeomanry  are  concerned  those  Ads  are 
left  unrepealed.  The  exempting  section  of  this  Act  (secL 
45)  provides  that  no  toll  shall  be  leviable  from  "(1«)  Any 
officer  of  the  volunteer  force,  or  any  volunteer,  or  any  non- 
commissioned officer  of  the  volunteer  permanent  staffs  being 
on  march  or  duty,  or  going  or  returning  from  the  piace  ap- 
pointed for,  and  on  the  day  for  exercise,  inspection,  review 
or  other  public  duty,  and  beinj^  in  uniform  i  (2.)  Any  horse 
ridden  or  used  by  any  officer,  volunteer  or  nou-commissioned 
officer  as  aforesaid  being  on  march  or  duty,  or  ^oing  or  for 
returning  as  aforesaid,  and  being  iji  uniform  :  (3.)  Any  cart, 
waggon,  or  carriage,  employed  only  in  carrying  &c.  any 
officer,  volunteer  or  non-commissioned  officer  as  aforesaid, 
being  on  march  or  duty,"  &c.  If  the  term  "  volunteer,"  as 
there  used,  applies  to  the  Respondent,  he  is  exempt,  but  it 
does  not  so  apply.  If  he  had  been  on  horseback  be  would 
have  been  exempt  from  toll  under  the  32nd  section  of  the 
General  Turnpike  Act,  but  he  drove  in  a  gig  and  is  there- 
fore liable. 


Raymond  for  the  Respondent.— It  is  not  denied  by  the 
Respondent  that  a  distinction  has  been  made  in  statutory 
enactments  between  the  volunteer  and  yeomanry  services, 
but  the  contention  is  that  the  word  ''  volunteer*'  in  the 
later  Act  applies  to  any  person,  other  than  a  regular 
soldier,  engaged  gratuitously  in  the  performance  of  military 
duty.  In  that  sense  a  yeoman  is  a  volunteer.  [WiUes^  J. 
A  volunteer  on  horseback.]  Yes,  it  is  not  probable  that 
the   legislature   intended   that   all  volunteers,  except  the 
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yeomanry,  should  be  entitled  to  the  exetnplion  contained        1866. 
In  this  statute. 

Cole  m  reply. 

Erlb,  C,  J,  I  am  of  opinion  that  this  conviction  must 
be  reversed.  The  question  is  wli ether  a  non-commissioned 
officer  of  the  yeoniaary  service  in  unifonn,  who  was  driving 
to  the  place  of  meeting  of  his  corps,  was  exempt  from  loll, 
and  I  am  of  opinion,  that,  as  he  was  driving,  he  was  not 
exempt.  The  General  Turnpike  Act  contains  provisions 
exempting  from  toll  officers  and  soldiers  of  the  regular 
service,  and  then  comes  the  clause  applicable  to  yeomanry 
and  volunteers;  it  exempts  a  horse  "rode"  by  any  pert^on 
belonging  to  any  corps  of  yeomanry  in  uniform  in  going 
to  or  returning  from  any  place  of  review.  It  is  clear, 
therefore,  that  at  that  time  the  yeomanry  officer's  horse 
was  exempt,  if  the  officer  were  riding  it*  Then  comes 
the  Volunteer  Act  26  &  27  Vici,  c,  65,  which  in  respect 
of  *' volunteers"  gives  an  absolute  exemption  from  toll  for 
horses  and  carriages  employed  by  them  when  oo  dutyi  It 
is  true  that  a  yeoman  is  a  volunteer  in  the  ordinary  sense 
of  the  term^  but  with  the  motives  which  actuate  the  parties 
in  joining  the  service  we  have  notlirng  to  do.  We  must 
interpret  the  statute  as  we  find  it,  and  it  is  sufficient  for  us 
that  lime  after  time  the  volunteers  are  there  spoken  of  In 
contradistinction  to  other  forces,  including  the  yeomanry* 
The  regulation  of  the  volunteer  service  is  expressly  stated 
to  be  the  object  and  purpose  of  the  Act  of  Parliament 
I  think,  therefore,  that  the  wide  exemption  from  payment 
of  tolls  for  horses  and  caniages  used  by  volunteers  does 
not  extend  to  the  ca^e  of  a  yeomanry  officer  riding  in  a 
carriage  to  his  place  of  exercise* 

WiLLEBj  J,  I  am  of  the  same  opinion.  I  will  only  add 
that  in  the  Yeomanry  and  Volunteer  Act,  42  Geo.  3,  c,  66, 
M*  9j  there  is  an  exemption  for  any  horse  belonging  to 
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any  person  of  the  yeomanry  or  volunteer  cavalry  service, 
''  and  rode  by  them/'  in  going  to  or  returning  from  the 
appointed  place  of  exercise.  There  appears,  however,  to 
be  no  exemption  in  the  statutes  far  members  of  volunteer 
cavalry  or  infantry  when  riding  in  carriages,  the  presump- 
tion no  doubt  being  that  cavalry  usually  travel  on  borse- 
back  and  infantry  on  foot.  The  exemption  is  repeated 
in  3  Geo.  4,  c.  126,  s,  32,  and  there  also  it  appears  to 
be  limited  as  in  the  former  Act.  The  words  of  the  recent 
Volunteer  Act  are  no  doubt  general,  but  they  must  be 
taken  with  reference  to  the  subject  matter  with  which  the 
Act  is  dealing. 

Keating,  J.,  concurred. 


Smith,  J.  I  am  of  the  same  opinion.  The  25  k  26  Fid. 
c.  65,  was  not  intended  to  interfere  with  the  regulations 
under  which  the  yeomanry  service  was  established-  It  is 
said  that  the  exemption  must  be  taken  as  going  beyond  the 
general  provisions  of  the  Act,  but  the  whole  statute  must 
be  looked  to  in  order  to  give  the  exemption  clause  its  proper 
effect  Under  the  General  Turnpike  Act  the  yeomanry  are 
exempt  from  toll  when  on  horseback,  that  is,  when  pro- 
ceeding in  the  mode  usual  for  a  cavalry  soldier  to  go  to 
duty. 

Conviction  quashed. 
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Ma  LP  AS  V.  London  and  South -Western  Rail- 
way Company, 


January  12. 


The  Plaintiff  *ifned  a  conaignmcut  note,  which  auted  that  certaiu  goods  Emdence. 

were  delivered  by  him  to  itie  Defendants  to  he  earned  to  ^.t  but  the  Orpni^wmmf 

charge  for  camige  wa»  not  inserted.     Ofnl  evidence  was  given  that  ^^^^^ 

the    Defendanta'   agreement  with  the    Plaintiff  before    the    note   was  Parot  controri, 

signed   was  to  carry  to  K*,  a  greater  diatance ;  that  the  Plain tiS*  did  ^^  additiom  Is 

not  read  the  note  ;  and  that  the  sum  to  be  charged^  and  which  waa  paid^  c&Htractin 

was  for  the  carrliige  to  K.i  ^  writing. 

Held,  that  the  note  was  ttot  conclusive  of  the  contracti  and  that  the  evi- 
dence wa»  properly  received,  aa  proving  a  contract  additionitl  tO|  and 
HOC  at  valance  with,  the  agreement  in  writing. 

T\ECLARATION,  alleging  that  the  Plaintiff  delivered 
to  the  Defendants  certain  cattle  to  be  carried  from 
Guiiiifard  to  King's  Cross ^  and  to  be  there  delivered  to 
the  PJaintiff  within  a  reasonable  time.  Breach^  that  the 
DefGndaiits  did  not  deliver  the  cattle  to  the  Plaintiff  within 
a  reasonable  time,  but  kept  and  detained  ihem  for  a  long 
and  unreasonable  space  of  time,  whereby  they  were  de- 
prived of  proper  food  and  b^arae  sick  and  greatly  dinii* 
niched  io  value^  and  the  Plaintiff  lost  the  sale  thereof  and 
divert  gains,  kc. 

Pleas:  1.  Not  guilty,  2,  Traverse  of  the  delivery  to 
the  Defendants  as  alleged.  3.  Traverse  of  non-delivery 
to  Plaintiff  within  a  reasonable  time.  4.  That  the  cattle 
were  delivered  by  the  Plaintiff  to  the  Defendants^  and 
were  received  by  them  to  be  carried  as  aforeBaid  under 
a  special  contract  between  the  Plaintiff  and  the  Defend- 
antSj  signed  by  the  Plaintiff,  and  subject  to  certain  just  and 
reasonable  conditions  contained  in  the  said  contract,  which 
rendered  the  Defendants  not  liable  for  the  damage  men- 
tioned, that  is  to  say,  that  the  Defendants  in  consider- 
ation of  a  special  reduced  charge  below  the  rates  autho- 
rized by  law,  were  not  to  be  subject  for  any  consequence 
arising  from  over  carnage,  detention^  or   delay  in  or  in 
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relation  to  the  conveying  or  delivery  of  the  said  animals 
however  caused^  and  also  that  the  Defendants  were  not  to 
be  bound  to  send  them  by  any  particular  train  or  to  carry 
or  deliver  them  within  any  certain  or  definite  time,  or  la 
time  for  any  particular  market;  and  that  the  damages 
complained  of  were  a  consequence  arising  from  deteDtiaa 
or  delay,  within  the  true  intent  and  meaning  of  the  said 
condition.     On  these  pleas  issues  were  joiued* 

At  the  trial  before  Smith,  J,,  at  the  Middlesex  Sittings 
in  last  Michaelmas  Term,  it  appeared  that  the  Plaintiff  was 
a  cattle  salesman,  residing  at  York  Road^  King's  Cross, 
and  that  on  the  16th  May,  1865,  he  went  to  the  Defend- 
ants' station  at  Guildford  and  a i ranged  uiih  one  of  the 
Defendants'  clerks  for  the  transmisssion  of  a  heifer  and  five 
calves  to  King^s  Cross  cattle  station  on  the  North  Loudon 
Railway.  The  Plaintiff  was  accompanied  by  one  Gregory^ 
and  according  to  their  evidence,  the  clerk  informed  them 
that  the  cattle  could  be  sent  that  night,  and  thai  they  would 
reach  the  cattle  market  at  King's  Cross  at  four  o'clock  the 
following  morning;  that  thechar^re  would  be  one  shilling  a 
head  for  the  calves  and  three  slnllings  for  the  heifer  to  Nine 
Elms,  and  six  shillings  for  a  truck  from  Nine  Elms  to  Uie 
cattle  station,  York  Road,  and  that  on  offering  to  pay 
fourteen  shillings  for  the  carriage  they  were  told  to  do  so  at 
King^s  Cross.  The  clerk  then  filled  up  a  consignment  note, 
which  he  gave  to  the  Plaintiff  to  ^ign,  who  eigned  it 
accordingly,  although,  as  he  alleged,  without  reading  it  at 
the  time,  or  having  it  read  over  to  him,.  The  consignment 
note  was  a  printed  form,  with  blanks  filled  in ;  the  words 
"  Nine  Elms'*  were  among  the  words  so  filled  in.  The 
note  was  as  follows  : — 

"  (Reduced  Rates,) 
Cattle,  sheep  and  pigs. 

To   the    South-Western   Railway  Company,   Guildford 
Station,  16th  May,  1865. 

Receive  from  Malpas,  of  New  Cattle  Market,  the  under- 
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mentioned  animals  on  conditions  stated  below^*  and  at  a 

special  reduced  charge  below  the  rates  authorized  by  law. 
To  be  sent  to  Nine  Elms  Station, 

•  Special  Conditions- 

Tlie  loading  and  unload ins^  is  to  be  peiforuied  by  the 
sender,  and  any  assistance  voluntarily  given  by  the  com- 
pany's servants  to  be  at  risk  of  the  owner.  The  company 
aie  not  to  be  subject  to  any  risk  in  the  receiving,  loading, 
forwarding^  in  transit  and  unload ing,  nor  to  be  answerable 
for  any  damage,  actual  or  const  qu en t,  or  arising  from  suf- 
focation, from  being  trampled  on^  bruised  or  otherwise  in- 
jured, from  fire  or  any  "other  cause  whatsoever,  nor  from 
any  cor»&equences  aiising  from  over-carriage  or  detention 
or  delay  in  or  in  relation  to  the  conveying  or  delivery  of  the 
said  animals  however  caused. 

The  company  is  not  bound  to  send  the  animals  by  any 
particuhtr  trdin,  or  to  curry  or  deliver  them  within  any 
certain  or  definite  time,  or  in  time  for  any  particular  market. 

If  on  the  anivnl  of  cattle  and  other  animuls  at  their  des- 
tination no  one  shall  be  rearly  to  receive  the  same  on 
behidf  of  the  consignee,  the  company  will,  at  the  discretjon 
of  the  Etiperintendent  of  any  station,  send  such  animals 
info  yards  or  other  convenient  places  at  the  expense  and 
risik  of  the  sender  or  consignee,  and  if  not  claimed  within 
seven  days  the  same  will  be  sold  to  defray  expenses  and 
pay  charges.  In  order  to  guard  against  disappointment 
the  public  are  recommended  to  give  two  clear  dnys*  notice 
of  their  intention  to  send  cattle  from  any  station,  so  that 
they  may  if  possible  provide  trucks. 


186C. 


Malpa« 

London  asb 
South- We  ST- 
ERN HAit*  Ca. 


Track. 
S24S 

CoTtflfiiet*! 

^ddreit. 

No. 

D«wIf- 

Remuki, 

Mtttpat. 

New  Csltlif 
Market 

5 
I 

CaTres. 

VOL.  1, — C,  P, 


(Signed)         John  Malpas^mnAtr, 
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Free  passes  for  drovers  to  take  charge  will  be  allowed 
Malpas       according  to  the  company's  regulations. 
London  and        N.B. — The  conditions  cannut  bt^  altered  or  dispensed 
BRN'RAiL^cr'  ^^^^  ^y  ^^y  person  whomsoever,  and  are  applicable  for  the 
whole  distance  carried  over  the  South'  Western  JlaUtcai/" 

The  Defendants'  evidence  diflered  as  to  tlie  effect  of  the 
conversation  at  Guildford^  for  tliey  alleged  that  the  Plain- 
tiff was  expressly  informed  there  vv^is  no  train  to  the  market 
on  the  following  day ;  that  the  company  would  not  under- 
take the  consignment  further  thun  A-inc  Elms^  and  that  he, 
the  Plaintiff,  must  take  his  chance  beyond  that  point.  They 
added  that  it  was  after  this  conversalion  that  the  note 
was  made  out  and  signed. 

The  cattle  were  dispatched  from  Guilrfford  on  Tuesday  the 
16th,  but  did  not  reach  the  market  station  till  the  following 
Thursday,  the  18th,  when,  from  their  distressed  condition, 
it  became  necessary  to  kill  them.  The  Plaintiff,  in  accord- 
ance with  his  view  of  the  bargain,  had  attended  at  Khg'i 
Cross  on  the  previous  morning,  and  had  sent  no  one  to 
Nine  JElms,  where,  it  was  alleged,  the  cattle  were  shunted 
on  to  a  siding,  until  the  company  obtained  a  convenient 
opportunity  of  sending  them  on  with  others.  The  Plaintiff 
paid  the  carriage  for  the  whole  distance,  fourteen  shillings, 
and  obtained  a  receipt  for  the  amount  from  the  North  London 
Railway  Company,  It  appeared  to  be  admitted  that  the 
cattle  would,  in  the  ordinary  course,  travel  via  Nine 
JElms,  the  Defendants'  station,  in  order  to  reach  the  cattle 
station  at  King's  Cross,  which  is  a  station  of  the  North 
London  Railway  Company, 

The  learned  Judge  expressed  an  opinion  that  the  "con- 
ditions"  were  unreasonable,  and  requested  the  jury  to  say 
whether  the  contract  was  to  carry  to  Nine  Elms  or  to 
King's  Cross,  They  gave  their  verdict  for  the  Plaintiff, 
and  the  Defendants  then  obtained  a  rule  calling  upon  the 
Plaintiff  to  show  cause  why  that  verdict  should  not  be 
set  aside  and  a  new  trial  had  on  the  srround  that  the  con- 
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Baylis  showed  cause.-If  the  consignment  note  con-  sout«-We,t 
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tained  the  entire  contract  the  PlainliH*  would  ..„.  ..„., 
been  entitled  to  give  parol  evidence  of  what  took  place ; 
but  the  contest  at  the  trial  was  whether  thut  document 
did  constitute  the  contract  entered  into  by  tlie  parties,  or 
whether  there  was  not  a  complete  bargain  before  the  paper  | 
was  signed.  Parol  evidence  of^vvhat  Hie  contract  really 
was  is  therefore  admissible :  Rogi^i7V7S^dby{ii);  iMSlFy 
V.  Lacey  (6). 

The  Court  called  upon — 

Giffurd  and  Wood  in  support  of  the  rule.— The  fjuestion 
is  whether  this  document  «a3  so  conclusive,  ihat  the  Judge 
was  wrong  in  allowing  evidence  to  go  to  the  jury  as  to  what 
the  contract  was  ?     In  this  case  the  contract  was  contained 
entirely  in  the  consignment  note  ;  parol  evidence,  tlierefore, 
that  the  terms  were  otherwise  than  as  there  staled  was  in-      (^ 
admissible.      Although  supjylementar^  matter  might   have     (j  L^ 
been  given  in  evidence,  it  was  not  competent  for  the  Plain- 
tiff to  adduce  evidence  in  direct  contradiction  to  the  terms 
expressed   in  writing:   Jeffer^  v,  Walton  {c);    Hoadly  v. 
M'LaiRe{d).     If  a  man  who  knowingly  signs  a  ducument 
can  afterwards  set  up  a  parol  agreement  inconsistent  with  it 
there  is  an  end  to  the  finality  of  such  documents  ;  nor  can 
a  party  be  heard  to  say  that  the  document  which  he  has 
signed  was  not  read  by  him. 

Ehlb,  C.  J.     I  am  of  opinion  that  this  rule  should  be 
discharged.     The  action  was  for  the  non -performance  of 
a  contract  to  safely  and  securely  carry  goods  from  Guild- 
ford to  Kinys  Cross,  and  the  question   is  whether  there 
was  evidence  of  a  contract  to  carry  to  Kinff'g  Cross,     On 
(«)  2  H.  4  C.  227.  (f)  1  ^„k.267. 

(*)  17  C.  B.  N.S.  578.  (rf,  |o  B,«g.  482. 
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1866.  tbe  part  oftbe  Plajnliff  tiie  oral  evidence  .was  very  distinct 
Malpas  that  there  was  sach  a  contract,  and  that  the  charge  was  to 
LovDo'v  AMD  ^  fourteen  sbiUings.  On  ihe  part  of  ihe  Defendants,  huw- 
Sooth. Wm.  ever,  there  was  product  a  fiaper,  signed  by  the  Plaintiff 
at  tbe  time  the  cattle  were  delivered  to  the  company^  ap- 
parently containing  the  terms  on  which  the  cattle  were  to 
be  carried,  and  on  th^t  paper  were  the  words  *'  to  be  sent 
to  iVitite  £lms  station/'  On  both  sides  it  was  agreed  that 
the  goods  were  to  pass  by  Al^e  JSms  station  in  order  to 
reach  the  cattle  market  station  on  tlie  line  of  another  rail- 
way company.  It  it:  contended  by  the  Defendants  tliat  Uie 
paper  is  conclosive  that  there  was  no  contract  to  carry  to 
Kimg*s  Cross;  but  I  am  of  opinion  that  that  content] on 
fails,  for,  although  there  appears  to  be  a  conti-act  to 
carry  from  GuiUford  to  Xine  Elms^  it  it  not  inconsistent 
therewith  tliat  there  shonid  also  be  a  contract  to  carry 
from  Nine  Elms  to  Kintjs  Cross,  The  oral  evidence  ad- 
duced on  the  part  of  the  Pbintilf  amounted  to  a  contract 
to  carry  to  Kiny*s  Cross;  atid  it  is  a  material  fact,  not  men- 
tioned in  the  written  contrdct,  that  the  charge  for  the  whole 
journey  was  to  be  fourteen  sh  tiling s^  die  rate  to  Nine  Elms 
being  only  eight  shillings,  thus  leaving  sii  shillings  for 
the  carriage  to  Kiuifs  Cross.  1 1  is  said  that  to  admit  this 
parol  evidence  is  to  allow  a  con  trad  iction  of  the  written  agree- 

Iroent;  but  tliat  contention  Ctinnot  he  maintained,  betrause 
the  evidence  offered  does  not  varv  or  contradict  the  afjree- 
^  ^  !  ment  in  writing,  and  shows  only  that  an  additional  agreement 
I  was  entered  into.     Tliis  is  the  precise  giound  of  myjuBg- 

ment,  for  I  am  aware  how  impartant  it  is  that  the  respon- 
sibility of  railway  conipanies  on  receiving  goods  should  be 
limited  by  writing,  and  that  the  agreement  in  writing  should 
be  conclusive.  In  liobif*son  v.  The  Great  Weslem  Rail- 
way Company  (a),  the  Plaintiff  declined  to  produce  the 
written  contract,  whiu-h  contained  the  ordinary  stipulations 
by  railway  companies^^  and    he   failed,  because  we   con- 
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gidered  that  in  that  writing  was  contained  the  agreement       1866. 
wluch  was  binding  on  the  parties.     In  Van  Toll  v.  The      MALrAi 
South* Efisftrn  Hailwcnj  Company  (rj),  where  the  Plaintiff  l<j^,jo'^  j^jsu 
deposited  her  travelling- bag  witli  the  Defendants,  and  on  South *WEjr- 
payment  of  two* pence  received  from  the  company  a  ticket, 
on  tlio    buck  of  which    it  was  statec^  that  the  company 
would  not  be  responsible  for  any  packa^^e  exceed in^j;  the 
value  of   WL^  end   the  bmg  was   lost,  it  was  held   that, 
whether  she  hioked  at  the  indorseiuent  or  not,  she  must  V 
be  taken  as  having  assented  to  its  terms.     In  the  pre- 
sent case,  however,   the  written  contract   is  silent  as   to 
price,  and  for  that  oral  evidence  was  receivable;  but  on 
recejvin«^  ft,  there  appeared  an  additional  contract  lo  carry 
fjom  Nine  Elms  to  King's  Cross.    I  am  of  qpinionthat  this 
additional  contract  may  be  held  good^  without  infringing 
the  rule  that  no  agreement  in  writing  shall  be  varied  by 
parol  evidence. 


WiLLEs,  J.     I  am  of  the  same  opinion  and  on  the  same 

ground*  Suppone  this  document  is  conclusive^  then  the 
amount  of  payment  not  being  stated,  it  appears  that  the 
paper  dofs  not  contain  the  contract  in  its  complete  form, 
and  oral  evidence  may  therefore  be  properly  received  to 
show  \^hai  the  agreed  payment  was.  And  on  tliia  evidence 
being  given  it  tuins  out  that  fourteen  shillings  was  the  sum 
charoed  and  paid,  and  that  is  not  denied.  The  receipt  is 
for  fourteen  shillings,  when  a  less  sum,  eiuht  shillings,  was 
due  for  the  carriage  to  Nine  Sims.  Then  what  were  the 
six  shillings  paid  for  /  The  bargain  to  curry  to  Nine 
Elms  was  complete^  and  yet  there  \%  a  further  sum  due.  Is 
k  inconsistent  to  hold  that  in  addition  to  the  contract  to 
carry  to  Nine  Elms,  there  was  a  contract  to  carry  tu  King's 
Cross  I  1  cannot  see  any  tiling  in  lhi&  which  alters  the  written 
agreement  The  rule  is,  no  doubt,  that  you  cannot  make 
any  alteration  in  an  agreement  reduced  to  writing,  by 
evidence  of  a  contemporaneous  parol  contract ;  but  her^ 
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the  evidence  adduced  has  not  that  effect ;  it  proves  only  an 
additional  contract,  and  one  not  at  variance  with  tbe 
former  one.  I  wish  to  remark  thut  in  the  case  otJffftjyv, 
Walton  (a),  the  reporter,  notwithstanding  his  high  characterj 
appears  to  have  misrepresfnied  Lord  EUenboTough  in 
giving  the  reasons  of  his  jud^^ment.  The  agreement  there 
was  for  the  hire  of  a  hoiBc,  and  after  it  had  been  made,  a 
memorandum  in  pencil  was  written  upon  a  card  and  kept 
by  the  Plaintiff.  But  it  did  not  purport  to  be  the  agreemeot 
between  the  parties,  and  it  did  not  mention  the  subject 
matter  of  the  contract.  Yet  Lord  Elltnborough  is  made  to 
J  say,  *' the  written  agreement  merely  regulates  the  time  of 
hiring  and  the  rate  of  payment,  and  I  shall  not  allow  any 
evidence  to  be  given  by  the  Plaintift'  in  contradiction  of 
these  terms;  but  I  am  of  opinion  th^it  it  is  competent  to  the 
Plaintiff  to  give  in  evidence  suppletory  matter  as  part 
of  the  agreement."  The  rulina^  ia  that  case  might  neverthe- 
less be  sustained  upon  anniher  principle  in  tbe  law  of 
evidence,  for  the  memorandum  had  been  acted  upon  by 
both  parties,  and  on  that  ground  of  estoppel  the  decision 
was  a  sound  one.  In  Van  Toll  v.  The  South-Eastern  RaU- 
way  Company  (b)^  the  document  was  held  conclusive  be- 
tween the  parties  upon  a  similar  ground. 


i:D 


Keating,  J.  I  am  of  the  same  opinioa.  It  is  very 
important  that  it  should  be  understood  that  our  judgment 
does  not  proceed  on  the  assumption  that  a  consignor,  on 
signing  such  a  note  as  the  present,  can  depart  from  his 
written  agreement.  This  is  the  ease  of  an  additional  con- 
tract, which  does  not  contradict  or  vary  the  writing  signed 
by  the  Plaintiff. 


Smith,  J.  The  question  before  us  is  not  whether  ihe 
verdict  was  against  evidence,  but  w  hether  there  was  any 
evidence  to  go  to  the  jury  of  a  contract  to  carry  to  Kimff^M 


(a)  1  Stark.  267. 


{b)  12  C.  B.,  K  S.  75. 
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Crcs9.  It  is  said  that  it  is  not  competent  for  us  to  go 
beyond  the  document  signed  by  the  Plaintifi'j  but  evidence 
was  given  of  the  pnce  for  which  tlie  cattle  were  to  he  taken, 
that  not  being  in  the  memomnduniy  whicb^  tberefure^  did  not 
contain  ull  that  passed.  On  arriving  at  the  [Jioof  of  I  hat 
transaction  it  became  necessary  to  ascertain  the  distance  to 
vihieh  the  animals  were  to  be  carried,  and  that  question  I 
could  not  withdraw  from  the  jury. 

Kule  discharged. 


Malfas 

London  akd 
Soutn^WEftT- 
CEK  Kail*  Co. 


Phillips  and  Another  v.  Poland, 

The  prpvbi&ns  at  the  Bankrupt  Law  Coiisoluliition  Act,  t2  8t  13  Fid, 
c.  10 tit  i.  112^  by  which  a  b^tiikrupt  jifrcr  ntljudicatioj^i  is  protreted  hum 
irrest  **by  any  cre(litf>r/*  extend  only  to  Lboae  creditors  whose  debet 
accrued  previous  to  ihe  bankruptcy. 

Tbefefore  where  a  bankruiit  while  privllfgfd  utider  «  f>ri>tection  ordir, 
und  before  bU  finul  eKatni  nation,  viaw  arresipd  nt  Ins  reside  nee  in 
reipect  nt  debts  iiictjrred  sitice  bis  bunkruptcy :  HeUI^  that  the  arrest 
was  vuLidt 

rpHE  facts  of  this  case  appeared  from  tlie  affidavits  to  be 
^  as  follows:  — Early  in  jT/arcA,  1864^  the  Defendant 
filed  his  petition  in  the  Court  of  Bankruptcy,  and  on  tlie 
22nd  of  the  same  month  was  duly  adjudicated  a  bankrupt* 
Protection  was  granted,  and  renewed  from  time  to  time,  till 
24th  November  J  1865,  when  the  biinkriipt  being  unable 
from  illness  to  attend  to  pass  his  final  examination,  the 
protection  was  further  extended  to  the  29th  January  of 
this  year.  In  Augmi  and  Scptetttlftr,  1865,  the  Defendant 
contracted  debt^s  with  the  PlaintiflT  in  respect  of  certain 
goods  delivered  to  him,  for  the  price  of  which  an  action 
WEB  soon  after  commenced ;  and  on  the  9th  December 
judgment  in  the  action  was  siuned.  On  the  16ih  Decetaber. 
a  writ  of  ca.  sa,  was  issued  on  that  judgment,  aud  on  the 
game  day  the  Defendant  was  arrested  at  his  residence  in 
Great  Portland  Sireet  by  an  officer  of  the  sheriff  of  Mid- 
diesex*     He  thereupon  stated   to  the  officer  that  be  waa 


Bankrupt, 

order, 

Debi  hcurrgd 

ajtrr  adjudiea" 

tion  and  b^ure 
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*'  Crtdititrs:* 
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privileged  from  arrest  by  reason  of  the  protection  order, 
and  produced  it ;  but  was  removed  nevertheless  to  White- 
cross  Street  Prison.  On  the  ]9tli  December ^  a  summons 
was  heard  before  JByles,  J.,  at  ChambeiSj  to  discharge 
the  Defendant  from  custody  ou  the  above  j^rounds,  but  his 
Lordship  declined  to  make  the  order  prayed  for. 

A  rule  was  then  obtained  calling  upon  the  Plaintiffs  and 
the  sheriff  of  Middlesex  to  show  cause  respectively  why  the 
Defendant  should  not  forth witli  be  discharged  out  of  cus- 
tody as  to  the  above-mentioned  action,  on  the  ground  that 
he  was  privileged  from  arrest  both  at  common  law  and  by 
the  protection  granted  by  the  commissioners  under  the  12 
k  13  Vict.  c.  106^  s,  1  \2,  till  he  had  passed  his  final  exa- 
mination. 


JBuUar,  for  the  Plaintiff,  showed  cause, — The  Bankruptcy 
Act,  1861  (24  &  26  Vict.  c.  13  K  s,  230,  Sched.  Gj,  repe^U 
amongst  other  portions  of  the  Act  of  1849  (12  k  13  VicL 
c.  106),  the  interpretation  clause  of  tliat  statute,  sect  276; 
and  the  232nd  section  enacts,  that  "The  Bankrupt  Law 
Consolidation  Act,  1849,"  ''The  Bankruptcy  Act,  1854/' 
and  "The  Bankruptcy  Act,  1S6I,"  shall  be  construed  as 
one  Act. 

The  112th  section  of  the  Act  of  1849  provides,  that  "if 
the  bankrupt  be  not  in  prison  or  custody  at  the  date  of 
the  adjudication,  he  shall  be  free  from  arrest  or  impnsoD- 
ment  by  any  creditor  in  coming  to  surrenderj  and  after 
such  surrender  during  the  time  by  this  Act  limited  for  such 
surrender,  and  for  such  further  time  as  sliall  be  allowed 
him  for  finishing  his  examination,  and  for  such  time  aOer 
finishing  his  examination  until  his  certificate  be  allowed  as 
the  Court  shall  from  time  to  lime  by  endorBement  on  the 
summons  of  such  bankrupt  think  fit  to  appoint,*'  &c. 
Section  113  enacts,  "that  if  any  bankrupt  shall  be  arrested 
for  debt,  or  on  any  escape  warrant  in  coming  to  surrender, 
or  shall  after  his  surrender  and  while  protected  by  order  of 
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the  Court  be  so  arrested,  he  shall,  on  producing  such  pro-* 
tection  to  the  officer  who  shall  arrest  bini^  and  giving  such 
officer  a  copy  thereof,  be  immediately  dischiirged," 

The  question  ia  wbelher  the  Plaintiti'  is  a  *^  creditor*' 
whhin  the  meaning  of  the  above  ll*2tli  section,  Tlie  woid 
as  there  used  can  only  apply  to  those  persons  who  were 
creditors  at  the  time  of  the  bankruptcy*  Here  the 
Plaintiff  became  a  creditor  after  the  adjudicatioa,  and 
in  the  absence  of  clear  and  express  word^Sj  taking  away 
hi§  common  law  rt|^hts,  the  Plulnliff'  is  entitled  to  his 
remedy :  Grace  y.  Bi&hop  {a).  1 1  is  clear  that  the  word 
"  creditor"  in  the  interpretation  cbuse  of  Btytute  24  k  25 
VwL  c*  134,  can  only  apply  to  one  who  was  so  at  the  time 
of  the  bankrupicy;  Bnd  sections  116,  142  and  144  where 
the  word  "creditor"  occurs  must  be  construed  accordingly; 
it  19,  in  fact,  the  only  mode  in  which  the  term  is  used 
throughout  the  Act*  On  the  possibility  of  construing  the 
same  word  differently,  in  different  sections  of  an  Act  of 
Parliament,  the  jydgnient  of  Lnrd  Dtnman^  tn  /?r_^,  v.  The 
Poor  Law  Commisslo/jer  in  re  the  Holbarn  Uniftn  ( j),  may 
be  refen cd  to,  'the  cases  of  Ochfnrd  v^  Freston  (c), 
Baieman  v.  Frceston  (d)^  and  ^a:  parte  Frestoft  [e%  are 
not  applicable;  they  turned  on  the  257th  sectson  of  the 
Act  of  1849,  now  repealed*  The  language  of  the  Lord 
Chancellor  in  the  bst  case,  tliough  general,  must  be 
taken  in  connection  with  the  subject-matter  of  the  case 
before  him* 


1866, 

pEIlLLtfS 

Poland. 


QtiatUj  for  the  sheriff',  pointed  out  that  in  Grace  v. 
Bishop  the  bankrupt  had  passed  his  last  examinationj 
whereas  here  it  was  not  so,  and  he  prayed  that  in  the  event 
of  the  rule  being  made  absolute,  the  Court  would  impose 
terms  by  which  the  sheriff  should  be  protected. 


{a)  H  Er*424, 
(f)  6  H,  ^  N.  460. 


(d)  30  L.  X,  Q.  B,  133. 
(0  30  L.  J.,  CA.  460. 
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Nasmyth  in  support  of  the  rule.— The  decision  in  Grace 
y.  Bishop  is  not  applicable;  tlie  Bole  quetition  there  was 
whether  the  commissioners  could  grant  proteetion  after  the 
last  examination.  Under  the  present  state  of  things  that 
point  cannot  arise.  The  object  of  the  112th  section  of 
the  Act  of  1 849  is  to  secure  the  bankrupt  from  arrest,  and, 
although  there  is  no  direct  authority  upon  it,  the  construc- 
tion of  the  clause  must  be  in  favour  of  tlie  debtor*s  freedom, 
and  not  upon  any  forced  meaning  of  tbe  word  **  creditor/' 
The  bankrupt  must  be  held,  therefore,  as  privileged  from 
arrest  from  the  date  of  his  sni  render  to  the  date  of  his  last 
examination.  This  section  is  a  re- enactment  of  the  S  Gto. 
2,  c.  30,  «.  6,  and  cases  decided  ypon  that  Act  are  appli- 
cable for  the  purpose  of  showing  that  the  Judges  regard e<t 
the  protection  of  the  bankrupt  as  a  privilege :  Davis  ?. 
Trotter  ( a)  \  Darby  v.  Buuijhiin{h)\  Ex  parte  Leigh  {c}; 
In  re  Dalton  (d). 

The  condition  of  the  bankrupt's  denudiug  himself  of  all 
bis  property  is  that  he  shall  be  protected  from  arrest,  and 
such  protection  enables  him  in  secure  the  interest  of  las 
creditors  and  to  clear  his  morat  character.  If  he  m  con- 
fined he  cannot  give  to  tlie  commiBsioner  all  the  informa- 
tion that  is  required  for  that  purpose;  he  ought  therefore  to 
have  his  freedom  to  enable  h'\m  to  do  so. 

The  object  of  the  certificate  is  not  the  benefit  of  the 
bankrupt  but  the  protection  of  the  sheriff. 


WiLLES,  J.  This  was  a  rule  calling  on  the  PIainti6rand 
the  sheriff  to  show  cause  why  the  Defendunt  should  not  be 
discharged  out  of  the  custody  of  the  sheriff,  where  he  lies 
under  a  writ  of  ca.  sa,  issued  upon  a  judy.ment  of  this  Court 
of  the  9th  December,  1865.  It  appears  that  the  judgment 
is  in  respect  of  debts  contracted  in  tbe  course  of  last  year, 
and  the  judgment  and  the  ca,  sa.  are  regular.     The  De- 


(fl)  8  r.  R.  475. 
(6)  6  r.  R.  209. 


(f)   \  GL&  Jam.  264. 
(d)  1  BoU^  B.  130. 
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fendant,  howeverj  insists  that  he  is  entitled  to  be  discharged , 
because  he  had  protection  under  the  1 1 2th  section  of  the 
Bankruptcy  Act,  1849;  the  protection  having  been  ob- 
tained under  the  following  circumstiinces.  Tfje  bank- 
rupt ill  MuTvht  1864,  presented  his  pelilion  to  the  Bank- 
ruptcy Court,  and  on  the  22mi  was  adjudicated  a  bank- 
rupt; protection  was  j^fanted,  and  renewed  from  time  to 
time  tilt  a  period  which  will  expire  on  the  t^9th  of  this 
month.  Accordingly  there  is  no  doubt  that  the  bankrupt 
was  arrested  during  the  time  the  protection  existed.  At 
the  time  of  the  arrest^  be  did  not  appear  to  be  going 
to  or  coming  back  from  the  Court  of  Bimkruptcy^  or  in 
any  way  engaged  in  any  business  to  which  he  was 
bound  to  attend  under  the  rules  of  the  Bankrtipicy 
Acts^  and  he  had  not  passed  his  last  examination.  These 
are  the  facts  on  which  we  are  to  decide  whether  the 
Defendant  was  ri*;htfully  arrested.  The  question  depends 
not  upon  the  common  law  privilege  of  a  bankrupt  going  to 
or  returning  from  the  Court,  but  upon  the  meaning  to  be 
put  on  the  word  **  credifor*'  in  section  I  12  above  referred 
to.  That  is  the  £%ection  whereby  the  bankrupt  is  protected, 
and  not  only  may  the  protection  be  extended  by  the  com- 
missioners in  cashes  where  the  party  would  be  protected  at 
common  law,  but  it  is  enacted  also  that  the  bankrupt  shall  be 
free  from  arrest  by  **  any  creditor'*  after  iiis  stii render,  "and 
for  such  further  time  as  shall  be  allowed  him  for  finishing 
bis  examination,  and  for  such  time  after  finishing  his  exa- 
mination until  bis  certificate  be  allowed,"  as  the  Court  shall 
from  time  to  time  think  fit  to  appoint.  The  question  for 
our  consideration  being  the  meaning  of  the  word  "  creditor" 
in  this  section,  are  we  to  understand  by  that  term  creditor 
for  any  debt  whenever  contracted,  or  a  creditor  who  may 
come  in  under  the  bunkruptcy;  who  may  have  the  benefits 
under  it,  and  over  whom  the  commissioners  may  exercise 
jurisdiction.  I  apprehend  the  latter  is  the  true  construc- 
tion. It  is  no  doubt  a  rule  of  construction  that  general 
words  are  to  be  construed  generally,  unless  there  are  other 
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words  leading  to  an  opposite  conclusion.  But  the  nile  is 
also  clear  that  general  words  are  to  he  restrained  to  the 
subject-matter  with  which  the  document  i§  df^aling,  and  if 
it  appear  that  a  statute  is  dealing  \vith  a  particular  f^pecies, 
the  general  words  must  be  restiaitied  to  that  species. 
Verba  generalia  restringuntur  ad  hahiliiatem  ra  vel  per- 
sonam. If  we  read  this  section  m  the  man  iter  stated,  it 
appears  that  so  far  as  the  creditors  are  concerned,  the  io* 
tention  of  the  legislature  was  to  deal  with  those  only  who 
were  to  come  within  the  Act  in  respect  of  iu  jurisdiction. 
The  argument  in  favour  of  the  Defei^dant  divides  itself  ii»to 
two  parts :  first,  the  necessity  of  giving  i^ome  protection 
to  the  bankrupt,  not  only  against  the  creditors  under  the 
adjudication,  but  also  against  tho^e  whose  debts  accrued 
afterwards.  A  Court  is  appointed  before  which  the  bank- 
rupt is  hound  to  appear  for  the  purpose  of  surrendeFj  to 
enable  the  Court  to  arrive  at  the  true  ^tate  of  his  aflfairs,  and 
to  consider  the  question  of  dischiir^e ;  and  it  is  sng^ef^ted, 
that  as  on  these  occasions  the  bankrupt  simuld  Le  befi^re 
the  Court,  there  is  nothing  unreas* arable  in  protecting  him 
from  creditors,  both  those  then  exi£iin<i  and  those  who  become 
so  afterwards,  in  the  same  mann^^r  as  a  witness  attending 
Court  is  protected.  So  far  the  ar^nnient  is  perfectly  true. 
But  the  Defendant  must  further  r*  I  lege  that  if  the  word 
"creditor"  does  not  include  creditors  whenever  the  debt 
arose,  the  bankrupt  is  not  protected,  and  for  that  there  is 
no  authority  whatever.  Independently  however  of  the 
112th  section,  there  is  the  privilege  at  common  law  by 
which  the  bankrupt  is  privileged  from  arrest  in  attending 
Court,  or  going  to  and  returning  fium  it,  and  that  would  be 
sufficient  to  displace  this  portion  of  the  argument.  But 
there  is  a  further  answer  to  it  in  the  section  itself,  for  in  a 
subsequent  part  it  gives  the  bankrupt  in  express  terms  the 
right  to  be  brought  up  for  the  purpose  of  surrendering,  and 
power  is  given  to  grant  him  protection  while  con  jng  up. 
The  words  of  the  section  are,  "  whenever  any  bankrupt  is 
in  prison  or  in  custody  under  any  process,  attach  naent,  exe- 
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cution,  commttmentj  or  sentence,  the  Court  may,  by  warrant 
directed  to  tl*e  person  in  whose  custody  he  is  confined, 
cause  him  to  be  brought  before  it  at  any  sitting,  either 
public  or  private,  and  if  he  be  desirous  to  surrender  he 
shall  be  so  brought  up/' 

The  second  part  of  the  argument  was  based  on  certain 
authorities.  Some  of  these  I  must  pass  over  Hghtly*  In 
Davis  V,  Trotter  it  did  not  appear  when  the  debt  accrued, 
jRe  Dal  ton  ^  Ex  parte  LeUjh^  and  Ex  parte  ErestoTi,  do  not 
touch  the  present  qiiesUon*  Tlie  cases^  liowever,  oi  Darby  v. 
Banff han  and  Grace  v,  Siishop  do  apply.  The  former  was 
relied  on  as  supporting  ihe  proposition  th^t  the  analogous 
section  of  5  Geo,  2,  c,  30,  wliich  did  not  give  protection 
after  the  certificate,  applied  to  debts  whether  they  accrued 
before  or  after  the  bankruptcy.  That  was  a  peculiar  case. 
The  person  at  whose  suit  the  c^^  sa,  was  issued  appears  to 
have  been  an  accommodation  ficceplor  for  tht;  bankrupt, 
and  the  bill  sued  on  fell  due  after  the  bankruptcy.  It  is 
clear  that  the  original  transaction  was  before  the  bank- 
rupU-yj  as  the  report  implies  it.  The  words  are  that  the 
bankrtipts  **  were  arreisted  by  the  Plain tifl'  as  the  acceptor 
of  bills  of  exchange  drawn  by  them,  which  had  not  become 
due  nor  were  paid  until  after  the  act  of  bankruptcy*" 
The  accommodation  accepfor  paid  t!ie  bills  to  the  cre- 
ditor after  the  bankruptcy,  and  then  is»5ued  his  €a.sa^  It  is 
a  case  of  hahility  incurred  by  the  bankrupt  before  his 
bankruptcy,  and  a  case  in  whirl),  as  the  law  stands  since 
the  49  Geo.  3,  c.  121,  s.  8,  the  bankrupt  would  he  dis- 
charged as  against  his  surety ;  but  at  the  time  Ktnynn^ 
C.  J.J  pronounced  his  judgment^  no  sucb  provision  was  in 
force- 

I  find,  however,  in  2  Christian's  Banhrupt  Lfiws^  353-5, 
2nd  ed.,  which  is  the  touchstone  in  this  matier,  that, 
white  the  49  Gen,  3,  c.  121  was  the  first  statutory  provision 
in  tins  respect,  there  hud  been  several  decisions  giving 
relief  to  the  surety;  as  in  1791,  when  a  Court  of  Equity 
compelled  the  creditor  to  prove  under  the  principal  debtor  s 
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estate  upon  a  bill  filed  by  the  surety  ;  and  in  1792  the  Lords 
Commissioners  decided  that  the  surety  Iiad  a  right  to  the 
benefit  of  the  proofs^  and  ordered  the  dividends  to  be  paid 
to  the  commissioners  in  trust  for  the  surety.  The  case  of 
Darby  ▼.  Bamghan  does  not  ttierefore  &eem  so  opposed  to 
Grace  v.  JBiskop  as  at  first  sight  appeared-  Turning  to 
that  latter  case,  which  arose  on  the  V2  k  13  l^cL  c  106, 
I  think  it  is  a  decision  on  the  very  point.  Although  there 
is  a  difference  between  the  Act  of  Geo^  2  and  that  of 
the  Queen,  it  is  not  a  difference  affecting  the  present 
question,  because  the  later  Act,  in  pretending  the  time  for 
protection,  does  not  enlarge  the  power^ii  as  to  the  class 
of  persons  protected.  On  the  other  hand,  the  present 
case  is  only  distinguishable  from  Grace  r*  Bishop  in  the 
fact  that  there  the  bankrupt  had  passed  hk  last  examina- 
tion, while  here  he  had  not ;  but  the  language  is  the  same 
for  both.  If,  therefore.  Lord  Kenton's  decision  13  to  be 
taken  as  an  authority  on  the  one  side,  we  have  a  declsioa 
of  much  later  date  on  the  other,  and  equalfy  authoritative; 
and  dealing  with  that  state  of  things,  I  have  no  doubt 
that  our  duty  requires  us  to  be  guided  hy  the  more 
recent  authority.  I  would  add  that  I  have  had  many  of 
these  cases  at  Chambers,  and  1  have  invariably  acted  as 
my  Brother  Byles  has  done.  I  was  not  aware  that  there 
was  any  difficulty  in  construing  the  section,  but  it  is  satis- 
factory to  have  had  the  point  raised. 
The  rule  must  be  discharged. 


Smith,  J.  I  am  of  the  same  opinion.  No  question 
arises  here  of  the  right  of  the  Defendant  to  be  discharged  at 
common  law.  He  was  arre:^ted  at  his  lodgings,  and  for  his 
right  to  discharge  he  referred  to  the  statute  of  1849,  We 
have,  however,  a  decision  on  that  statute  by  the  Court  of 
Exchequer  in  Grace  v.  Bishop ^  a  considered  case,  and  I 
think  not  distinguishable  from  the  present.  It  has  been 
admitted  by  Mr.  Nasmyih,  who  argued  the  question  with 
ability,  that  he  could  cite  no  authority  on  this  section  of 
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the  slatute;  and  the  only  case  in  some  degree  bearing 
upon  tli€  point  was  Darhy  v.  Bmyhan^  which  may  be 
supported  consistently  with  our  present  decisjun,  for  the 
reasons  which  have  been  given  by  my  Brother  Willes. 
1  may,  however,  remark  that  in  some  sense  tlie  Plaintiff  in 
that  case  was  a  creditor  before  the  debtor's  bankruptcy. 
The  word  "creditor"  occurs  throughout  the  Actj  which 
gives  the  commissioner  jurisdiction  over  the  bankrupt  and 
over  the  creditors  j  and  is  there  any  reason  why  in  the 
1 12ih  section  that  word  should  be  read  in  a  broader  sense 
than  in  others?  V  think  not.  If  Mr,  Nasimjtlis  conten- 
tion is  correct,  the  commissioner  must  deal  with  creditora 
who  have  become  so  after  the  adjudication.  Wliat  right 
has  he  to  do  this?  His  duty  is  to  deal  with  the  creditors, 
and  with  the  conduct  of  the  bankrupt,  in  relation  to  the 
estate  he  is  adminis^tenng.  It  is  obvious  that  great  in- 
justice might  be  done  if  he  extended  proteetion  to  the 
bankrupt  without  inquiring  into  the  circumstances  under 
which  the  debts  were  incurred.  For  these  reasons  I  think 
the  rule  should  be  discharged* 


1866. 
Futi.uf-9 


Rule  discharged. 


Indermaue  V,  Dames, 

1.  It  is  the  duty  of  the  occupier  of  q  building,  with  tpf^cnce  to  persona 

resorn(f(^  thereto  in  t lie  course  »f  bimnew  a^jon  his  inviiHliont  cxurpss 
or  impVied,  to  exi^rcise  rertionable  c^te  to  prttfent  diima^e  Uflppening 
to  (hi  in  from  utiiiKunl  dnnsrer  in  the  i:(»nftlructloii  of  the  preniiseK, 
oi  whH'h  he  has  or  oughl  ti>  have  kimwlt'rige* 

2.  The  p*ieiitee  of  a  gas  reguhitor*  who  employed  the  FlaintifT  aa  journey* 

mjid,  hitving  fif^reed  to  supply  his  pntem  ^h^  regulator  to  the  Defendant, 
A  iiJ^ar  reBnert  upon  the  termif  lltut  if  it  eS'ected  a  pertain  i<flivin^  \x  was 
to  be  cansidi^red,  after  testt,  ai;  purchnitedt  on  a  Sttiittdaf  tent  the 
PlnintilT  awd  twn  o^her  workmen  to  the  Defendant^B  r^Jhiiery  far  the 
purpose'  of  flxitig  iti  but)  the  Plaintiff  betn|^  intoxicated^  he  9a*i  not 
illowed  by  the  Defendant  to  do  the  work,  and  he  did  not  enter  the 
premiReft,  and  ti^e  nmthine  vaft  fixed  by  the  other  workmen^  Oil 
the  fotlowlrvj^  Mtiiaday  it  was  arranged  between  the  pn  ten  tee  and  the 
Defcndi.nl  thai  the  Mction  of  the  regiilator  should  be  teatifd  on  the  nexl 
dAy*  bnd  the  pAteniec  accordingly  nent  the  Fla inti IT  to  the  refinery  for 


Dui^  ti/  ihe 
cerupiVr  of  a 
a/  it  hHilfiing 
with  rt/errnct 
ta  prrtottM  r<- 
MArihig  thfTtia 
hit  A''  inmtatinn^f 
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1866.  ^^^^  purpose.     On  one  of  the  Boon  there  wti  a  ihaft  4  feet  3  inchet 

square  and  29  feet  3  inches  deep,  uxed  fur  movlng^  su^ar.     The  ihaft 

Indbrmaue  ^**  necessary,  usual  and  proper  in  the  way  of  the  Defendant's  buii- 

9,  ncss ;  and,  when  in  use,  it  was  hfcef^^ary  and  proper  that  it  should  be 

Dam£I.  open  and  unfenced;  and,  when  rmr  in  use.  it  wras  ■{smetinies  nece^naTj 

that  it  should  be  open  for  vent  ilLitiui) ,  but  it  waft  not  iieces«<iry  that 
when  not  in  use  it  should  be  unfenced,  and  it  might  then,  without 
injury  to  the  business,  have  been  Jeticed  by  a  tmi.  The  PlaifUiff; 
whilst  on  that  floor  euj^aged  in  the  oppratipn  of  lesting*  and  when  the 
shaft  was  not  in  use,  but  was  opi-'n  atid  uti fenced,  under  drcunistAn^^ei 
as  to  which  the  evidence  was  cojiBictin^,  but  di:cjdenta|]y,  and,  as  the 
jury  found,  without  any  fault  or  ni^gligetvce  on  his  p»rt,  fell  down  the 
shaft  and  was  seriously  hurt.  Held,  th^t  there  wat  evidence  for  the 
jury  that  the  Plaintiff  was  in  the  Defendant's  premises  by  the  tadt 
invitation  of  the  Defendant,  upon  business  in  which  he  was  coticented ; 
that  there  was,  by  reason  of  the  shift,  unuRUal  ilanger  known  to  the 
Defendant ;  that  the  PlainlitT  eufitainecl  damage  by  reason  of  that 
danf^er  and  of  the  neglect  of  the  Defendant  and  his  fcrvants  to  ufie 
reasonable  and  sufficient  nDeans  to  avert  k  or  warn  him  of  it,  and  therefore 
had  a  good  cause  of  action  agoiti^t  the  Defendiint. 
8.  Any  duty  on  the  part  of  the  occupier  of  a  building  to  provide  for  the 
safety  of  a  master  workman  erk^ployed  to  do  work  there  ia  equalljr 
owing  to  the  servant  workman  whom  he  n^ay  lawfully  scad  in  bU  pLaee, 

rpiHE  declaration  alleged  that  the  Defendant  was  pos- 
sessed of  a  high  building  containing  several  floors 
used  by  him  as  a  sugar  refinery,  in  the  interior  of  which 
was  a  shad  or  shoot  passing  from  the  basement  of  the 
building  upwards  through  the  several  floors,  and  which 
shaft  or  shoot  was  highly  dangerous  to  persons  entering 
the  building  who  might  be  unacqudinted  with  the  fiamej 
as  the  Defendant  then  well  knew  :  and  (hat  the  Plain tiS*. 
then  being  unacquainted  with  the  premises,  was  employed 
by  the  Defendant  to  enter  the  building  and  execute  certain 
work  in  his  trade  of  a  gasfitter  after  darkness  liad  set  in  in 
the  evening,  for  the  Defendant,  upon  one  of  the  upper  floors 
of  the  building:  yet  the  De(end;ntt  wronL^fully,  negligently 
and  improperly  allowed  his  shiifi  or  shoot  to  retnaiu  and  be 
unfenced,  unguarded  and  unhL^hted  whilst  the  PlaintifTwas 
executing  the  work,  whereby  the  Plaintiff',  whilst  so  em- 
ployed, fell  down  the  shaft  or  shoot  and  was  precipilated 
through  the  same  to  the  hasement  of  the  building,  and 
was  greatly  hurt,  bruised,  &c. 

Pleas :  1.  Not  guilty.  2.  That  there  was  no  such  shaft  or 
shoot  as  alleged.  3.  That  the  shaft  or  shoot  was  not  dan- 
gerous as  alleged.     4.  That  the  Defetidant  had  no  such 
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knowledge  of  the  danger  as  nlleged,     5,  That  the  Plaintiff 
was  not  employed  by  the  Defendant  as  alleged. 
Ijisiies  thereon. 

On  the  ti  ial  before  Erie,  C.  J,,  at  the  Middltg^X  sittings 
after  JlficA«i?^i?a5  Term,  1866,  it  appeared  that  the  Plain- 
tiff was  a  journey  man  gasfitter.  The  Defendant  was  a 
sugar  refiner,  carrying  ou  bis  btishiess  in  piemise*  in  Rti- 
pert  Sfreei,  WhUec/tctpeL  In  the  month  ot  June^  1864,  the 
Plaintiff  wai  in  the  employ  of  a  gasfitter  named  Duckham, 
who  was  the  patentee  of  a  gws  regulator,  and,  by  the 
agency  of  one  Hargrettpes^  who  described  himself  as  a  com- 
mission agent^  had  entered  into  a  written  contract  with  the 
Defendant,  by  whicli  he  agreed  to  attach  two  of  hrs  patent 
regulators  to  the  meter  in  the  area  of  the  Defend  a  nt*s  pre- 
mises, upon  the  terms  that  if  he,  Uuckham,  should  fail  to 
effect  a  saving  of  from  fifteen  to  thirty  per  cent,  on  the  De- 
fendant's previous  consumption  of  gas  he  would  remove  the 
regulators  and  restore  the  fittings  at  his  own  expense ; 
but  that,  should  he  effect  such  savini;,  the  machines  should 
**  be  considered,  after  test^  as  purchased,  and  a  three  years* 
guarantee  given  with  them:**  the  price  to  be  IH/, 

On  Sutttrdat/,  the  25th  JuTtef  the  Plaintiff,  by  the  direc- 
tions of  Duckhfimy  went  to  the  premises  of  the  Defi-ndant 
to  fix  the  two  regulators ;  but,  upon  his  arrival  there  be- 
tween three  and  ftiur  o'clock,  it  appeared  that  he  was  not 
sober,  and  the  Defendants  manager^  one  Woad^  seeing  the 
state  be  was  in,  told  Hargreaves^  who  was  there  with  a  gas 
regnlator  manufacturer,  named  Mristow^  also  employed  by 
£>uchham^  and  a  boy,  that  he  must  either  cancel  the  order 
or  put  the  matter  off  to  some  otiier  day,  as  no  drunken  man 
could  be  allowed  to  do  any  work  on  the  premises.     How- 
ever, upon  being  assured  by  Hurgrerv^es  that  Brutom  was 
quite  sober,  and  that  he,  HargreaveSf  would  remain,  Wood 
allowed  the  work  to  be  commenced  ;  and  the  regulators 
were  fixed,  and  the  work  completed  by  Brisiow  with  the 
vai.  I* — c.  p,  8 
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assistance  of  the  boy,  the  Plaintiff  si  Urn  g  down  v^hiTst  it 
was  being  done^  but  not  doini;  any  part  of  it.  On  this 
occasion  the  Plaintiff  only  went  into  the  area  where  the 
meter  was,  and  not  inside  the  premises. 

The  regulators  were  completely  fixed,  and  the  gas  turned 
on  by  a  little  after  eight  o'clock  p.  m,  ;  and  there  would 
have  been  time  for  an  examination  of  the  burners  in  the 
refinery  on  the  same  night  if  it  had  bi^en  requisite  to  make 
it  then  ;  but  it  was  not  made  then  ;  and  Hftrgreaves applied 
to  Wood  on  the  following  Monday  to  know  on  what  night 
it  would  be  convenient  for  him,  Har^reaves,  to  come  for 
the  purpose  of  making  such  examination,  and  the  following 
night  was  appointed  for  that  purpose*  Haryreaves  there- 
upon gave  notice  to  Duckham  of  the  appointment,  and 
requested  him  to  send  some  one  to  aceompany  him^  Ifar- 
greaveSf  in  making  the  examination  ;  and  Duck  ham  j  with- 
out any  application  having  been  made  to  him  by  the 
Plaintiff,  sent  him  on  Tuesdai/,  Jutte  28ih.  The  Plain- 
tiff and  HargreaveSf  whom  he  met  on  his  way  to  the  De- 
fendant's premises,  arrived  there  at  about  hulf-past  eight  or 
a  quarter  to  nine  p.  m.  ;  and,  on  their  wuy  there,  according 
to  the  statement  of  Hatyreaves^  which  was  contradicted 
by  the  Plaintiff,  the  former  cBuiioned  the  Plaintiff' in  these 
words :  "  Now,  mind,  IndermatiT,  sugar  houses  are  very 
peculiar  places — they  neither  allow  candles  nor  lucifers- 
We  must  keep  our  eyes  open  ;  there  is  a  man  to  go  with  us 
with  a  light.  I  shall  follow  the  man  and  you  keep  close  to 
me;"  and  it  appeared  that  Wood,  the  manager,  being  busy, 
had  appointed  a  German  named  Schmidt ^  who  could  not 
speak  English,  to  show  them  over  the  premises* 

After  making  some  examination  on  the  ground -floor  and 
in  the  yard,  Scfimidt,  Hargreaves  and  tlie  Plaintiff  went 
up-stairs  to  the  first-floor.  It  was  dark,  and  the  walls  were 
begrimed  and  dingy  with  the  sugar  encrusted  on  them  ; 
but  Schmidt  carried  an  oil  lamp.  When  the  three  got  on 
that  floor,  the  Plaintiff*  lighted  and  examined  one  of  the 
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gas  lights  there,  and  changed  the  burner,  and  then  pro*        I866. 

needed  to  a  second  gas  light  and  lighted  that,  and  changed  "iJj^^^^i^^JJT' 

the  burner,  and,  according  to  the  statement  of  the  Plaintiff, 

though  there  was  very  conflicting  evidence  upon  the  point, 

those  were  the  only  lights  in   that  floor.     Schmidt  was 

then  made  to  understand  that  they  wanted  to  go  upstairs  to 

the  next  floor,  and  the  three  went  away  for  that  purpose, 

Schmidt  leading  the  way.     The  Plaintiff  had  moved  from 

the  gas  light  which  had  been  last  lighted  to  the  extent  of 

eight  or  nine  feet,  when  he  discovered  that  he  had  left  his 

plyers  beside  his  tool  basket  under  the  gas  light  which  he 

had  first  lighted,  and  ran  back  a  few  yards  to  fetch  them. 

Having  got  them  he  made  straight  for  the  light  carried  by 

Schmidt^  who,  as  it  seemed,  had  moved  from  his  position 

whilst  the  Plaintifl*  was  fetching  his  plyers;  and,  whilst  JETar* 

greaves  was  making  some  remark  to  him,  fell  through  a  hole 

in  the  floor  about  four  feet  three  inches  square,  called  the 

**  pulley-hole,"  and  down  a  shaft  to  a  depth  of  twenty-nine 

feet  three  inches,  of  which  he  had  no  warning,  and  fractured 

his  spine.     Two  sides  of  this  hole  were  enclosed;  but  the 

other  two  sides  were  quite  open  and  unfenced ;  and  though 

there  were  hinges  at  the  sides  upon  which  doors  were  occa«> 

sionally  hung,  they  were  used  for  no  other  purpose  than  that 

of  regulating  the  teii\perature  in  cold  weather,  and  were  not 

put  up  at  the  time  of  the  accident    The  shaft,  however, 

was  a  necessary  part  of  a  sugar  refinery.     It  communicated 

with  the  several  floors  of  the  building,  tfnd,  by  means  of 

a  tray  suspended  by  chains  on  each  side,  was  used  for  iift^ 

ing  the  sugar  from  one  floor  to  another. 

At  the  close  of  the  evidence  for  the  Plaintifl"  it  was 
objected  on  the  part  of  the  Defendant  that  there  was  no 
case ;  that  there  was  nothing  to  show  that  he  was  under 
any  obligation  or  duty  to  fence  the  shaft  which  was  used 
for  the  purpose  of  his  business;  and  WiUdmon  v.  Fairrie  (a), 

(a)  1  H.  4  C.  633. 
8   2 
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was  referred  to;  but  Erie,  C.  J.,  sard  lb  at  in  hh  apinton,  al- 
though persons  employed  on  the  premiiifs  by  tbe  Defendant, 
by  choosing  to  enter  that  eniplity  and  naming  the  w;ij:es 
they  were  to  receive  for  their  jitrvices,  were  bound  to  take 
into  account  the  state  of  the  prc'init^ps^  if  a  person  wh^  sent 
for  to  the  premises,  who  was  not  in  the  Defend  Lint's 
employ,  to  do  such  work  as  the  Plabitiff  was  required  to 
do,  a  different  degree  of  care  was  required ;  and  he  reserved 
the  point 

On  behalf  of  the  Defendant  se\^eral  witnesses  were  exa- 
minedy  and  amongst  them  Wood  slated  that  if  be  had 
known  that  the  Plaintiff  was  coming  to  tbe  Defendant's  pre- 
mises on  the  Tuesday,  he  should  certidinly  have  objected  ; 
that  the  premises  had  been  recently  built,  were  constructed 
as  refineries  generally  are,  and  were  an  improvement  on 
some  sugar  houses  in  London^  and  that  on  this  particular 
floor  it  would  not  be  usual  to  fence  the  shaft  all  the 
year  round,  because  there  was  a  crushing;- mill  on  that 
floor,  and  it  was  more  used  than  any  other  floor  in  the 
house. 

His  Lordship  having  summed  up,  tbe  jury  found  a 
verdict  for  the  Plaintiff,  dama|:cs  400/, 

In  Hilary  Term,  Huddk^Um  obtained  a  nile  to  set 
aside  the  verdict  and  enter  a  nonsuir;  on  the  ground  that 
the  evidence  did  not  disclose  any  cause  of  action;  or  in 
arrest  of  judgment,  on  the  ground  that  tbe  declaration 
showed  no  cau^e  of  action;  or  fnr  a  new  trial,  on  the 
ground  that  the  verdict  was  af^ainst  tbe  werght  of  evi- 
dence. Seymour  v,Maddox{a)  and  HounseU  v.  Smyth  {b) 
were  cited.  Willes,  J.,  referred  to  Furrant  v.  Barnes  (c), 
and  the  part  of  the  rule  relating  to  tbe  arrest  of  judgment 
was  added  upon  the  suggestion  of  his  Lordship^  who  seemed 
to  think  the  declaration  bad. 

The  case  was  argued  January  27  th, 

(a)  16  Q.  B.  326.  {c)  11  C,  B.,  N.S.  553. 

(6)  7  C.  B,  N.  5.  731. 


XXIX  VICTORIA. 


249 


Ballantine  Serjt.  and  Raymond  showed  cause. — It  was  1866. 
the  duty  of  the  Defendant^  as  owner  of  the  premises,  to  Iudbemaue 
take  sufficient  care  that  the  Plaintiff,  who  was  a  stranger  u^^Et. 
to  them,  should  not  suffer  injury  from  the  dangerous  jtamaryll. 
state  in  which  they  were  kept  The  Plaintiff  was  not 
a  mere  volunteer,  but  was  upon  the  premises  for  the  pur- 
pose of  doing  work  for  his  master,  in  respect  of  a  contract 
between  his  master  and  the  Defendant,  and  is  to  be  taken 
as  being  upon  the  premises  by  the  invitation  of  the  De- 
fendant. The.  warehouse  was  begrimed  and  blackened 
with  sugar,  and  it  was  conceded  that,  on  account  of  the 
hole,  the  place,  if  not  properly  lighted,  was  one  of  immi- 
nent peril.  The  evidence  shows  a  breach  uf  duty  on  the 
part  of  the  Defendant  both  in  respect  of  the  lighting  and 
the  fencing.  Except  when  the  lift  was  being  used,  the  two 
sides  of  the  bole  which  were  left  open  might  have  been 
protected  by  a  railing.  It  was  known  to  the  Defendant 
that  the  Plaintiff  was  coming  to  make  the  examination, 
and  it  is  not  to  be  taken  that  a  gasfitter  would  know  of  the 
danger,  and  his  attention  ought  to  have  been  called  to  it. 
Here  the  Defendant  sends  as  guide  for  the  Plaintiff  a 
foreigner  who  cannot  speak  English.  In  Hounsell  v. 
Smyfh{a)  it  was  held,  that  an  owner  of  land  is  under  no 
obligation  to  fence  an  excavation  therein,  unless  it  is  made 
fio  near  to  a  public  road  or  way  as  to  constitute  a  public 
nuisance.  But  the  principle  of  that  decision  is  in  favour  of 
the  Plaintifl'*8  contention.  In  Barnes  v.  Ward  (J)  it  was 
held,  that  the  duty  of  the  owner  of  a  messuage  near  a 
public  footway  to  fence  an  area  abutting  upon  it  was  pro- 
perly alleged  in  the  dechiration,  and  the  case  otablit^hes 
that  the  owner  of  real  property  is  botmd  to  take  proper 
precautions  that  persons  shall  not*  suffer  injury  from  the 
mode  in  which  he  uses  it.     It  is  in  each  case  a  mixed 

(a)  7  C.  B.,  m,  S.  731.  (6)  0  C.  B.  392. 
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question  of  law  and  fact  what  the  degree  of  precautiun 
shall  be.  The  Plaintiflf  was  not  a  f^en^ant  of  the  Def^ndanti 
and  the  cases  in  which  servants  have  been  held  not  entitled 
to  sue  for  injuries  are  exceptions  to  the  general  rule.  In 
Wilkinson  v.  Fairrie{a\  the  Plaintiff,  a  carman,  was  sent 
by  his  employer  to  the  Defendunts'  premises  to  fetch  some 
goods,  and  was  directed  by  a  servant  of  the  Defendants  to 
go  along  a  passage  to  find  the  warehouseman.  The  pas- 
sage was  darky  and,  in  going  along  it,  he  fell  down  a  stair- 
case and  was  injured ;  and  it  was  held  that  the  Defend- 
ants were  not  responsible,  inasmuch  as  there  was  no  obliga- 
tion to  light  the  passage  or  fence  the  staircase.  But  the 
distinction  between  that  case  and  the  present  appears  in 
the  judgment,  where  Pollock,  C.  B.,  say«,  p.  635,  '*  My  Bro- 
ther jBramtcell  directed  a  non&uit  upon  thiu  alternative — H 
it  was  so  dark  that  the  PlaintiH' could  not  see,  he  ought  not 
to  have  proceeded  without  a  light;  if  it  was  sufficienily 
light  for  him  to  see,  he  might  have  avoided  the  staircase, 
which  is  a  very  different  thin<];  from  a  hole  or  trapdoor, 
through  which  a  person  may  fall/'  [  li'iiles^  J*  The  danger 
in  the  present  case  was  a  peculfitr  danger,  u[nch  was  knoM/n 
to  the  Defendant,  but  was  not  known  to  the  FlLiiutiff,  and 
one  of  which  the  Plaintiff  was  ii:nnraiU  to  the  knowledge 
of  the  Defendant.']  That  is  pa,  and  the  evidence  lluit  i^'>e 
hole  was  insufficiently  fenced  is  under  the  clrcunk stances 
evidence  of  negligence.  \^lViile.<^  J,  The  case  most  like 
this  is  Farrant  v.  Barnes  (b),  ^vliere  the  Plaintiff  ws^  in- 
jured by  the  bursting  of  a  carboy  of  nitric  at  id;  and  it 
was  held  that  one  who  employs  a  carrier  to  carry  an  article 
of  such  a  dangerous  nature  as  to  require  extraordinary  care 
in  its  conveyance  must  commuuicate  the  fact  to  the  car- 
rier, or  he  will  be  responsible  for  uny  injury  which  may 
result  to  the  carrier  or  his  servants  from  the  oniission*    His 
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Lordship  also  referred  to  Coe  v.  Piatt  {a),  and  Clarke^        1866, 
App.  V.  Holmes^  Resp  (ft).]  Imdirmauk 


Huddleston  and  J.  O.  Griffita  in  support  of  the  rule.— 
The  question  is  whether  there  was  any  duty  or  contract  on 
the  part  of  the  Defendant  in  respect  of  the  precautions 
which  he  was  bound  to  take  to  prevent  injury  to  the  Plain- 
tiff whilst  on  his  premises,  for  a  breach  of  which  he  is  liable. 
The  case  cannot  be  put  higher  for  the  Plaintiff  than  that  he 
was  licensed  by  the  Defendant  to  go  on  the  premises.    He 
was  not  invited  there,  and  was  not  employed  by  the  De- 
fendant to  do  work  there,  but  was  merely  servant  to  the 
patentee,  who  had  completed  his  Work  on  the  previous  Satur^ 
day^  and  wished  to  have  it  examined.   \_Erle^  C.  J.    The  De* 
fendant  had  employed  a  person  to  attach  to  the  meter  his 
patent  gas  regulators,  and  by  his  contract  promised  to  pay 
for  them  if  after  test  they  effected  a  certain  saving  ]    The 
permission  to  examine  the  burners  was  given  to  Hargreavei 
and  not  to  the  Plaintiff,  and  Wood  in  his  evidence  states 
that  if  he  had  known  that  (he  Plaintiff  was  coming  on  the 
Tuesday ^  he  should  have  objected,     [  Willes^  J.    The  con- 
tractor ntight  either  himself  go  and  make  the  examination 
or  send  his  workman.]     The  evidence  shows  that  this  was 
an  ordinary  suo^ar  refinery,  and  any  one  with  any  know- 
ledge of  such  a  refinery  would  know  that  it  must  contain 
such  a  lift  as  that  here,  and  the  only  duty  cast  upon  the 
Defendant  was  to  see  that  his  premises  were  not  otherwise 
than  in  their  ordinary  condition.     It  is  not  usual  in  a  sugar 
re6nery  to  fence  a  shaft  used  as  this  was ;  and  Erle^  C.  J., 
ill  summing  up  told  the  jury  that  it  must  have  been  as  well 
known  to  persons  employed  on  the  premises  as  the  top  of  a 
man's  own  staircase.     The  accident  was  caused  by  the  neg- 
ligence of  the  Plaintiff  in  not  following  the  guide  appointed 
to  accompany  him.     In  Southcote  v.  Stanley  (c),  the  decla- 

(a)  6  Es.  752 ;  affirmed  iu  Error,  7  Ex,  460. 

(6)  1  U.ifN.  937.  (c)  i  H.^N.  247,  250. 


V. 

Dame»* 


252 


HILARY  TERM. 


1866.        ration  was  held  to  disclose  no  cause  of  action,     h  alleged 


Inoermauk    ^^^^  ^^^  Defendant  was  pos^sessed  of  an  hotelj  into  which 
P^^^^       he  had  invited  the  Plaintiff  to  come  as  a  ri^i7<>r,  and  in 
which  there  was  a  glassed oor,  which  it  was  necessary  for 
the  Plaintiff  to  open  for  the  purpose  of  leavini^  the  hole!, 
and  that  by  the  carelessnet^s  of  the  Defendant  the  door  was 
in  a  dangerous  condition  ami  unfit  to  be  opened,  and  that 
the  Plaintiff  was  wounded  by  a  piece  of  glass  which  fell 
from  it  as  he  was  opening  the  door  far  the  purpose  of  leaving. 
The  judgment  in  that  case  establishes  that  the  same  prin- 
ciple which  applies  to  the  liability  of  a  master  to  his  servant 
for  injury  resulting  from  the  negligence  of  a  fellow  servant, 
applies  to  the  case  of  a  visitor  at  a  house.     lErle,  C.  J. 
A  guest  becomes  part  of  the  host'«  fcimily*      Smith,  J, 
The  Plaintiff  in  Hounsell  w   Smyth  {a)  was  neither  era- 
ployed  upon  the  premises  of  the  Defendant  nor  invited 
there.]     In  Sullican  v.    Wuters  (ft),  the  decisions  are  col- 
lected and  reviewed,  and  the  case  is  a  strong  authority  in 
favour  of  the  Defendant  here.  The  action  there  was  brought 
by  an  administratrix   under  Lnrtl   Citmphdfs  Actj  and  it 
appears  from  the  facts  alleged  in  the  summons  and  plaint, 
that   the  deceased  was  em|)l<iyed  by  the  DePemlants  in 
their  distillery,  and   by  their  licence  £lept  in  a  loft  con- 
nected with  it;  and  that  his  di-iith  wsis  caused   by  fdllfng 
through  an  aperture  in  the  fliH>r  of  the  loft  whilst  passing 
along  it  in  pursuance  of  the  licence.      It  wns  there  held,  on 
demurrer,  that  the  summons  and  phnnt  di?closed  neither  a 
contract  nor  a  duty  binding  on  the  Dcfundanta  to  guard  or 
light  the  aperture ;  and  th;it  the  nsei  e  licence,  given  by  the 
owner  in  that  case,  to  enter  and  u^e  premise!*,  ihrewnooblisa- 
tion  upon  him  to  guard  the  liceosee  against  danger.     Piy^if 
C.  B.,  in  delivering  the  judy;nicnt  of  the  Court,  there  says, 
at  p.  466,  "  How  far  the  owner  of  pren*ises,  who  give?^  to 
another  person  licence  to  enter  and  use  them,  is  answerable 


(a)  7  C.  B.,  N,  S.  731. 


(b)  \4  Ir.  a  L.  R460, 
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for  negligence  in  not  guarding  from  danger  existing  on  the  1866. 
the  premises,  the  person  to  whom  he  gives  such  licence,  is  Imdbrmauk 
not  very  clearly  defined  by  the  decisions  which  have  been  dambs. 
made  on  questions  of  this  nature.  A  distinction  seems 
however  to  have  been  taken  between  the  case  of  a  person 
who  enters  and  uses  the  owner*s  premises  by  the  owner's 
express  invitation,  or  as  a  customer  who,  as  one  of  the 
public,  is  induced  by  the  owner  to  come  to  his  premises  for 
the  purposes  of  business  carried  on  by  the  owner  there, 
on  the  one  side;  and,  on  the  other,  the  case  of  a  mere 
visitor  or  guest,  invited  or  uninvited,  or  of  a  person  who 
has  a  mere  licence  to  go  upon  the  premises  of  the  owner. 
The  first  class  of  cases  comprises  those  of  Corby  y.  Hill  (a) 
and  Chapman  v.  Rothwell  (b) ;  to  which  may  be  added, 
Gallagher  v.  Humphrey  (c).  In  the  second  we  find  South" 
cote  V.  Stanley  (d),  Hounsell  v.  Smyth  (e),  Bolch  v.  Smith  (/) 
and  Wilkinson  v.  Fairrie'' (g) ;  and  at  p.  475,  the  Chief 
Baron,  having  reviewed  a  multitude  of  cases,  says,  "  From 
the  authorities,  in  their  present  state,  I  am  unable  to  extract 
such  general  test  or  rule*'  (i.  e,  a  test  distinguishing  where 
the  owner  of  premises,  which  he  licenses  another  to  use, 
shall,  and  where  he  shall  not,  incur  the  obligation  to  guard 
the  licensee  against  danger).  "  That  the  owner  may  incur 
such  obligation  is  shown  by  some  of  the  decisions ;  that  in 
many  cases  he  will  not  is  shown  by  others.  This  however 
may,  I  think,  be  safely  laid  down  as  established  by  the 
second  class  of  decisions  to  which  I  have  referred,  that  a 
mere  license,  given  by  the  owner,  to  enter  and  use  pre- 
mises which  the  licensee  has  full  opportunity  of  inspecting, 
which  contain  no  concealed  cause  of  mischief,  and  in 
which  any  existing  cause  of  mischief  is  apparent,  creates 
no  such  obligation  in  the  owner.  Such  is  the  case  pre- 
sented by  this  summons  and  plaint."     Neither  a  contract 

(ft)  4  C\  B.,  N.S.  556.  (b)  E.  B.  4-  E.  168. 

(c)  10  W.  H.  664  ;  S.  C,  6  L.  T.  684.  JV.  S. 
(</)  1  H.^  N.  247.  U)  7  H.ifN.  736. 
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iNDERMAua  duty  is  to  be  implied  from  the  facts  stated.]  In  Withins&n 
Dambs.  ^'  P^i^^ip)^  ^he  facts  relied  upon  for  the  Plaintiff  as 
raising  a  duty  were  as  strong  as  here.  In  Bolch  y\  Smith  [b) 
it  was  held  that  a  government  contractor,  who  had  been  per- 
mitted to  erect  a  revolving  shaft  in  a  dockyard  and  erected 
it  across  a  path  which  the  workmen  were  allowed  to  use) 
was  not  liable  for  injury  to  a  svorkman  who  stumbled  over 
it,  since  the  contractor  was  under  no  obligation  to  fence  the 
shaft,  and,  having  fenced  it,  ilie  defect  in  the  fencing  was 
apparent  [Willes^  J.,  referred  to  Toormy  v.  The  London^ 
Brighton  and  South  Coast  Hail  way  Company  (c)J  Sup* 
posing  the  Plaintiff  not  to  have  been  a  mere  licensee,  but 
to  have  been  upon  the  premises  as  the  servant  of  Duchham^ 
still  as  he  was  employed  by  the  UeFendant,  the  position  uf  the 
Plaintiff  here  was  analogous  to  that  of  the  Plaintiff  in  Sey- 
mour  V.  Maddox{d).  There  in  an  action  against  the  owner 
of  a  theatre  by  a  chorus  singer,  who  ft.*!  I  thruu;^h  a  hole  in  the 
floor  under  the  stage,  the  declaicition  was  held  had  in  arrest 
of  judgment.  At  p.  332,  Erie,}.,  says,  *'  The  allegation  of 
duty  is  an  allegation  of  mere  matter  of  law;  and  it  is  neces- 
sary to  state  facts  from  whiclj  the  duty  whicfi  is  chHrged  to 
be  broken  arises.  I f  the  facts  h  re  iosufticieut  lor  this  fnirpose, 
the  allegation  of  duty  will  not  lielp.  Here  it  i»  stated  thai 
the  Defendant  held  a  theatre  <kc  *  *  and  that  it  was  the 
duty  of  the  Defendant  to  light  1  he  floor  sufficiently,  so  as  to 
prevent  accidents  to  those  who  h;id  to  pass  along  it.  Was  any 
such  duty  cast  upon  the  Defenrl mt  ?  1  think  not.  A  person 
must  make  his  own  choice  whpthi  r  he  will  accept  employ- 
ment  on  premises  in  this  condition  ;  and,  if  he  do  accept 
such  employment,  he  must  also  invike  his  own  choice  whe- 
ther he  will  pass  along  the  floor  in  the  dark  or  carry  a 
light  If  he  sustain  injury  in  consequence  of  the  pre- 
mises not  being  lighted,  he  ha^  no  right  of  action  against 
the  master  who  has  not  contracted  that  the  floor  shall  be 


(a)  1  H.  *  C.  633. 
(6)  7  if .  *  N.  736. 
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lighted."  As  between  a  deaman  and  the  shipowner,  there  1866. 
is  no  warranty  that  the  ship  is  seaworthy :  Couch  v.  Steel  (a).  Inoirmauk 
Neither  is  the  owner  of  a  carriage  responsible  to  his  servant  Dambs. 
for  injury  arising  from  inaperfection  in  the  carriage  unknown 
to  the  mastery  or  in  the  mode  of  loading  or  conducting  it : 
Priestley  v.  Fowler  {b).  Farrant  v.  Barnes  (c)  was  decided 
upon  the  ground  stated  in  the  judgment  of  Willes,  J,,  p.  563^ 
that  as  matter  of  legal  duty,  a  person  who  gives  another 
dangerous  goods  to  carry,  which  are  likely  in  the  absence 
of  more  than  ordinary  caution  to  injure  persons  handling 
them^  is  bound  to  give  notice  of  their  dangerous  character 
to  the  carrier.  The  illustration  there  given  is  the  instance 
of  a  merchant  putting  on  board  a  ship  goods  liable  to  spon-^ 
taneous  combustion ;  VLud  Brass  v.  Maitland(d)  emd  Wil-* 
Hams  y.  The  East  India  Company  (e)  are  cited.  But  in 
those  cases  the  duty  cast  upon  the  shipper  is  ex  contractu^ 
In  Clarke,  App.  v.  Holmes,  Resp.  (/),  the  Plaintiff  was 
injured  in  consequence  of  machinery  which  he  was  em- 
ployed to  oil,  and  which  was  fenced  when  he  entered  the 
service  of  the  Defendant,  being  allowed  to  remain  unfenced 
after  the  fencing  had  become  broken,  and  the  Plaintiff 
had  complained  cf  its  dangerous  condition  to  the  Defend-* 
ant,  and  he  had  promised  to  have  the  fencing  restored ;  and 
the  Exchequer  Chamber  held,  athrming  the  judgment 
below,  that  the  Defendant  was  liable.  But  there  the 
declaration  was  originally  founded  upon  the  duty  of  the 
Defendant  to  fence  the  machinery  under  the  statutes  7  &  8 
Vict.  c.  15,  and  19  &  20  Vict.  c.  38;  and,  though  all  the 
Judges  concur  in  the  judgment  for  the  Plaintiff,  they 
do  not  concur  in  the  reasons  on  which  it  is  founded. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 
WiLLES,  J.    This  was  an  action  to  recover  damages  for 
injuries  sustained  by  the  Plaintiff  falling  down  a  shaft  at  the 

(fl)  3  £.  4r  B.  402.  (rf)  6  JS.  *  B.  470. 

(b)  3  M,  *  \\\  1.  (e)  3  Eatt,  192. 

(r)  11  C.  B.,  N.  S.  5.53.  (/)  7  H.  *  N.  937. 
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Defendant's  place  of  business,  through  the  actionable  neg- 
ligence, as  it  was  alleged,  of  the  Defendant  and  his  senranU. 

At  the  trial  before  the  Lord  CUlef  Justice  at  the  sittingjs 
here  after  Michaelmas  Term,  the  Plaintiff  had  a  verdict  for 
400/.  damages,  subject  to  leave  reserved, 

A  rule  was  obtained  by  the  Defendant  in  last  term  to 
enter  a  nonsuit,  or  to  arrest  the  judgment,  or  for  a  new 
trial  because  of  the  verdict  being  against  the  evidence. 

That  rule  was  argued  last  term  befi*re  £lrh^  C.  J., 
Keating  and  Smith,  J  J.  ^  and  myself,  when  we  took  time 
to  consider. 

It  appears  that  the  Defendant  was  a  sugar  refiner,  at 
whose  place  of  business  there  was  a  shaft  4  feet  3 
inches  square  and  29  feet  3  inches  deep,  used  for  moving 
sugar.  The  shaft  was  necessary,  usual  and  proper  iti  the  way 
of  the  Defendant's  business.  Whilst  it  was  in  yse,  it  was 
necessary  and  proper  that  it  should  be  open  and  unfenced. 
When  it  was  not  in  use  it  was  sometimes  necessary,  with 
reference  to  ventilation,  that  it  shoold  he  open.  It  was 
not  necessary  that  it  should  when  not  in  use  be  unfenced, 
and  it  might  then  without  injury  to  the  business  have 
been  fenced  by  a  rail.  Whether  it  was  usual  to  fence 
similar  shafts  when  not  in  use  did  not  distinctly  appear, 
nor  is  it  very  material,  because  .«uch  protection  was  unque*- 
tion.ibly  proper,  in  the  sense  of  rea&onable,  with  reference 
to  the  safety  of  persons  having  a  ri;^ht  to  move  about  upon 
the  tlo*»r  where  the  shaft  in  f^ict  was,  because  in  its  nature 
it  formed  a  picfal  there.  At  the  lime  of  the  accident  rtwas 
not  in  use  and  ii  was  open  and  ujj  fenced,  Tlie  Plainliff 
was  a  journeyman  uasfitter,  in  the  employ  of  a  patentee,  who 
had  supplied  the  Defendant  w  itli  his  pciteiU  gas  regulator,  to 
be  paid  for  upon  the  terms  that  ii  effected  a  certain  saving; 
and  for  the  purpose  of  ascertaiuinL;^  vvhellicr  such  saving  had 
been  eflected,  the  Plaintiff's  enij^oyer  rrquiied  to  t^st  the 
action  of  the  regulator.  He  acrtirdrngly  sent  tlie  Plaintiff 
to  the  Defendant's  place  of  business  fur  that  purpo^,  and 
whilst  the  Piaintiff  was  engtiged  upon  the  floor  where  the 
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shaft  was,  he,  under  circumstances  as  to  which  ihe  evidence        1866. 
was  conflicting,  but  accidentally,  and,  as  the  jury  found,    imdeemau* 
without  any  fault  or  negligence  on  his  part,  fell  down  the  «'• 

shaft  and  was  seriously  hurt. 

It  was  argued  that,  as  the  Defendant  had  objected  to 
the  Plaintiff's  working  at  the  place  upon  a  former  oc- 
casion, he  could  not  be  considered  as  having  been  in 
the  place  with  the  Defendant's  leave  at  the  time  of  the 
accident,  but  the  evidence  did  not  establish  a  peremptory 
cr  absolute  objection  to  the  Plaintiff's  being  employed  so 
as  to  make  the  sending  of  him  upon  the  occasion  of  the 
accident  any  more  against  the  Defendant's  will  than  the 
sending  of  any  other  workman,  and  the  employment  and 
the  implied  authority  resulting  therefrom  to  test  the  appa- 
ratus were  not  of  a  character  involving  pei-sonal  preference 
{dilectus  persona),  so  as  to  make  it  necessary  that  the  pa- 
tentee should  himself  attend.  It  was  not  suggested  that 
the  work  was  not  journeyman's  work. 

It  was  also  argued  that  the  Plaintiff  was  at  best  in  the 
condition  of  a  bare  licensee  or  guest,  who,  it  was  urged, 
is  only  entitled  to  use  the  place  as  he  finds  it,  and  whose 
complaint  may  be  said  to  wear  the  colour  of  ingratitude  so 
long  as  there  is  no  design  to  injure  him  (see  Hounsell  v. 
Smith  (a)).  We  think  this  argument  fails,  because  the 
capacity  in  which  the  Plaintiff  was  there  was  that  of  a 
person  on  lawful  business  in  the  course  of  fulfilling  a 
contract  in  which  both  he  and  the  Defendant  had  an 
interest,  and  not  upon  hare  permission.  No  sound  dis« 
tinction  was  suggested  between  the  case  of  the  servant  and 
the  case  of  the  employer,  if  he  had  thought  proper  to  go  in 
person ;  nor  between  the  case  of  a  person  engaged  in  doing 
the  work  for  the  Defendant  pursuant  to  his  employment, 
and  that  of  a  person  testing  the  work  which  he  had  stipu- 
lated with  the  Defendant  to  be  paid  for  if  it  stood  the  test; 
whereby  impliedly  the  workman  was  to  be  allowed  an 
onstand  to  apply  that  test  and  reasonable  opportunity  for 
(a)  7  C.  B.,  N.  S.  731. 
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1866.  doing  so.  Any  duty  to  enable  the  workmen  to  do  the 
Inobrmaue  ^^'"^  *"  safely  seems  equally  to  exkt  during  the  accessory 
"•  employment  of  testing,  and  any  duty  to  provide  fof  the 

safety  of  the  master  workman  sefiris  equally  owing  to 
the  servant  workman  whom  he  may  lawfully  send  in  his 
place.  It  is  observable  thut  in  ihe  case  of  Southcote  v. 
Stanley  (a)y  upon  which  much  reliance  was  properly  placed 
for  the  Defendant,  Atderson,  B,,  p,  249,  drew  the  dEStmc^ 
tion  between  a  bare  licensee  nnd  a  person  coniing^  on  busi- 
ness, and  Bramwelly  B ,  p<  250,  between  active  negligence 
in  respect  of  unusual  danger,  known  to  the  host  and  noi 
to  the  gi*.est,  and  a  bare  defect  of  construction  or  repair 
which  the  host  was  only  ne^j^ligent  in  not  finding  out  or 
anticipating  the  consequence  of. 

There  is  considerable  re.^embkknce,  though  not  a  ftrici 
analogy,  between  this  class  of  easei^  und  those  founded  upon 
the  rule  as  to  voluntary  loans  and  gifts,  that  there  is  no 
remedy  against  the  lender  or  giver  for  damage  sustained 
from  the  loan  or  gift,  except  in  cases  of  unusujil  danger 
Known  to  and  concealed  by  the  lender  or  giver  :  MutCarthy 
V.  Youny  (6).  The  case  of  the  carboy  of  nitiic  acid  (c)  w;is 
one  in  which  this  Court  held  answerable  the  bailor  of  an 
unusually  dangerous  chattel^  i\w  rjuality  (>f  which  ho  knew 
but  did  not  tell  the  bailee  who  did  not  know  it,  and  w  ho, 
as  a  proximate  consequence  of  his  not  knowing  and  with^ 
out  any  fault  on  his  part,  suHered  daninge. 

The  cases  referred  to  as  to  the  liability  for  uccidenls  to 
servants  and  persons  employed  in  other  capacities  rn  a 
business  or  profession  which  necessarily  and  obviously 
exposes  them  to  danger,  as  in  Seymour  v.  Maddox  {d)^  also 
have  their  special  reasons.  The  servant  or  other  person  so 
employed  is  supposed  to  undertake  not  only  all  the  ordinary 
risks  of  the  employment  into  which  he  enters,  but  also  all 
extraordinary  risks  which  he  knows  of  and  thinks  proper 

(a)  \  H,6fN.  247.  {b)  6^*1?.  32t». 

(f)  Farrant  v.  Barnei,  11  C.  B.,  A'.  S.  553. 
(</}  16  Q.  fi.  326. 
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to  incur,  including  those  caused  by  the  misconduct  of  his        1866. 

fellow  servants ;  not,  however,  including  those  which  can    Inobrmaur 

be  traced  to  mere  breach  of  duty  on  the  part  of  the  master.       Dambr. 

In  the  case  of  a  statutory  duty  to  fence,  even  ihe  knowledge 

and  reluctant  submission  of  the  servant  who  has  sustained 

an  injury  are  held  to  be  only  elements  in  determining  whether 

there  has  been  contributory  negligence.     How  far  this  is 

the  law  between  master  and  servant,  where  there  is  danger 

known  to  the  servant  and  no  statute  for  his  protection,  we 

need  not  now  consider,  because  the  Plaintiff  in  this  case 

was  not  a  servant  of  the  Defendant  but  the  servant  of  the 

patentee.     The  question  was  adverted  to  but  not  decided 

in   Clark,  App.  v.  Holmes,  Resp. (a);  and  see  Bolck  v. 

Smith  (b). 

The  authorities  respecting  guests  and  other  bare  licensees, 
and  those  respecting  servants  and  others  who  consent  to 
incur  the  risk,  being  therefore  inapplicable,  we  are  to  con- 
sider what  is  the  law  as  to  the  duty  of  the  occupier  of  a 
building  with  reference  to  persons  resorting  thereto  in  the 
course  of  business,  upon  his  invitation,  express  of  implied. 

The  common  case  is  that  of  a  customer  in  a  shop,  but  it 
is  obvious  that  this  is  only  one  of  a  class,  for  v^hether  the 
customer  is  actually  chaffering  at  the  time,  or  actually  buys 
or  not,  he  is,  according  to  an  undoubted  course  of  authority 
and  practice,  entitled  to  the  exercise  of  reasonable  care  by 
the  occupier  to  prevent  damage  from  unusual  danger  of 
which  the  occupier  knows  or  ought  to  know,  such  as  a  trap 
door  left  open  unfenced  and  unlighted  :  Parnaby  v.  Lan-^ 
caster  Canal  Company  (c);  per  cur.  in  Chapman  v.  Roth- 
well{d)y  where  Southcote  v.  Stanley  (e)  was  cited  ;  and  the 
Lord  Chief  Justice,  then  Erie,  J.,  said,  p.  170,  '^  the  distinct 
tion  is  between  the  case  of  a  visitor  (as  the  Plaintiff  was  in 
Southcote  V.  Stanley),  who  must  take  care  of  himself,  and  a 

(a)  7  H.  *  N.  937.  (d)  E,  B.  *  E.  168. 

(b)  1  H  SfN.  736.  (e)  I  U.  if  N.  247. 

(c)  11  Ad.Sf  Ei.22Z. 
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1866. customer,  who,  as  one  of  the  public,  is  invited  for  the  pur- 

iNDERMAua  poses  of  business  carried  on  by  the  Defendant"  This  pro- 
Dames.  tection  does  not  depend  upon  the  fact  of  a  contract  being 
entered  into  in  the  way  of  the  shopkeeper's  business  during 
the  stay  of  the  customer,  but  upon  the  fact  that  the  cus- 
tomer has  come  into  the  shop  in  pursuance  of  a  tacit  invita- 
tion given  by  the  shopkeeper  with  a  view  to  business  which 
concerns  him.  And  if  a  customer  were,  after  buying  goods, 
to  go  back  to  the  shop  in  order  to  complain  of  the  quality, 
or  that  the  change  was  not  right,  he  would  be  just  as  much 
there  upon  business  which  concerned  the  shopkeeper,  and 
as  much  entitled  to  protection  during  this  accessory  visit, 
though  it  might  not  be  for  the  shopkeeper's  benefit,  as 
during  the  principal  visit,  which  was.  And  if  instead  of 
going  himself  he  were  to  send  his  servant,  the  servant 
would  be  entitled  to  the  same  consideration  as  the  master. 

The  class  to  which  the  customer  belongs  includes  persons 
who  go  not  as  mere  volunteers,  or  licensees,  or  guests,  or 
servants,  or  persons  whose  employment  is  such  that  danger 
may  be  considered  as  bargained  for,  but  who  go  upon 
business  which  concerns  the  occupier,  and  upon  his  invi- 
tation express  or  implied. 

And  with  respect  to  such  a  visitor  at  least  we  consider 
it  settled  law,  that  he  using  reasonable  care  on  his  part  for 
bis  own  safety  is  entitled  to  expect  that  the  occupier  shall 
on  his  part  use  reasonable  care  to  prevent  damage  from 
unusual  danger  of  which  he  knows  or  ought  to  know ;  and 
that  where  there  is  evidence  of  neglect,  the  question  whether 
such  reasonable  care  has  been  taken  by  notice,  lighting, 
guiding  or  otherwise,  and  whether  there  was  contributory 
negligence  in  the  sufferer,  must  be  determined  by  a  jury  as 
matter  of  fact 

In  the  case  of  Wilkinson  v.  Fairrie  (a),  relied  upon  for 
the  Defendant,  the  distinction  was  pointed  out  between 
ordinary   accidents,  such  as  falling  down   stairs,   which 

1  fl.  4  C.  633. 
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ought  to  be  imputed  to  the  carelessness  or  misfortune  of       1866. 
the  sufTerer,  and  accidents  from  unusual  covert  danger,  such    Inobrmaub 
as  that  of  falling  down  into  a  pit.  Dames. 

It  was  ably  insisted  for  the  Defendant,  that  he  could  only 
be  bound  to  keep  his  place  of  business  in  the  same  con- 
dition as  other  places  of  business  of  the  like  kind  according 
to  the  best  known  mode  of  construction,  and  this  argument 
seems  conclusive  to  prove  that  there  was  no  absolute  duty  to 
prevent  danger,  but  only  a  duty  to  make  the  place  as  little 
dangerous  as  such  a  place  could  reasonably  be,  having 
regard  to  the  contrivances  necessarily  used  in  carrying  on 
the  business;  but  we  think  the  argument  is  inapplicable  to 
the  facts  of  this  case,  fiist,  because  it  was  not  shown,  and 
probably  could  not  be,  that  there  was  any  usage  never  to 
fence  shafts;  secondly,  becauj^e  it  was  proved  that  when 
the  shaft  was  not  in  use  a  fence  mi^ht  be  resorted  to  with- 
out inconvenience,  and  no  usage  could  establish  that  what 
was  in  fact  unnecessarily  dangerous  was  in  law  reasonably 
safe  as  against  persons  towards  whom  there  was  a  duty  to 
be  careful. 

Having  fully  considered  the  notes  of  the  Lord  Chief 
Justice,  we  think  there  was  evidence  for  the  jury  that  the 
Plaintiff  was  in  the  place  by  the  tacit  invitation  of  the  De- 
fendant, upon  business  in  which  he  was  concerned ;  that 
there  was  by  reason  of  this  shaft  unusual  danger  known  to 
the  Defendant;  that  the  Plaintiff  sustained  damages  by 
reason  of  that  danger,  and  of  the  neglect  of  the  Defendant 
and  his  servants  touse  reasonably  sufficient  means  to  avert 
or  warn  him  of  it;  and  we  cannot  say  that  the  proof  of 
contributory  negligence  was  so  clear  that  we  ought  on  that 
ground  to  set  aside  the  verdict  of  the  jury. 

As  for  the  argument  that  the  Plaintiff  contributed,  to 
the  accident  by  not  following  his  guide,  the  answer  may  be 
that  the  guide,  knowing  the  place,  ought  rather  to  have 
waited  for  him ;  and  this  point,  as  matter  of  fact,  is  set  at  rest 
by  the  verdict. 

VOL.  I.— 0.  p.  T 
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1866»  For  these  reasons  we  think  there  was  evidence  of  a 

iMDBKMAtTR    ^^^6©  ^f  actlon  in  respect  of  which  the  jury  were  pro- 
-^  '*  perly  directed  ;  and  as  every  reservation  of  leave  to  enter 

a  nonsuit  carries  with  it  an  implied  condition  that  the 
Court  may  amend  if  necessary  in  such  a  manner  as  to 
raise  the  real  question,  leave  ought  to  be  given  to  the 
Plaintiff,  in  the  event  of  the  Defendant  desiring  to  appeal, 
or  to  bring  a  writ  of  error,  to  amend  the  declaration,  by 
stating  the  facts  as  proved — in  effect  that  the  Defendant 
was  the  occupier  of  and  carried  on  business  at  the  place; 
that  there  was  a  shaft  dangerous  to  persons  in  the  place, 
which  the  Defendant  knew,  and  the  Plaintiff  did  not  know ; 
that  he,  by  invitation  and  permission  of  the  Defendant, 
was  there  near  the  shaft  upon  business  of  the  Defendant, 
in  the  way  of  his  own  crafl  as  a  gasfitter,  for  hire,  &c. 
stating  the  circumstances,  negligence,  and  that  by  reason 
thereof  the  Plaintiff  was  injured.  The  details  of  the 
amendment  can,  if  necessary,  be  settled  at  Chambers. 

As  to  the  motion  to  arrest  the  judgment,  for  the  reasons 
already  given,  and  upon  condition  that  an  amendment  is  to 
be  made  if  and  when  required  by  the  Defendant,  it  will 
follow  the  fate  of  the  motion  to  enter  the  nonsuit. 

The  other  arguments  for  the  Defendant  to  which  we 
have  not  particularly  adverted  were  no  more  than  objec- 
tions to  the  verdict  as  being  against  the  evidence ;  and 
whatever  verdict  the  Court  might  have  pronounced,  had 
the  decision  of  fact  been  with  them,  it  would  be  wrong  to 
grant  a  new  trial  upon  this  ground  without  a  reasonable 
expectation  that  another  jury  might  take  a  different  view  of 
the  facts ;  and,  as  the  Lord  Chief  Justice  does  not  express 
any  dissatisfaction  with  the  verdict,  the  rule  upon  this,  the 
only  remaining  ground,  must  also  be  discharged. 

Rule  discharged. 
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Stinson,  Appellant  v.  Browning,  Respondent.        February  9. 


The  lighting  of  a  fire  within  fifty  feet  of  the  centre  of  the  highway  is  not  an   Highwatf  Act, 
ofience  within  statute  5  &  6  Will,  4,  c.  50,  t.  72,  unless  it  be  done  *'to  5  f  6  WilL  4, 
the  injury  of  such  highway,  or  to  the  injury,  interruption,  or  personal  c.  50,  t.  72. 
danger  of  any  person  travelling  thereon."  Making  afirg 

(>^  ASE  Stated  under  20  ^  21  Vict.  c.  43 :—  J/tl«"r«  ^  *'' 

y  This  was  an  information  preferred  by  one  of  the  clerks  *  ""^' 
of  the  Redditch  Highway  Board  against  George  Stinson, 
for  that  he  on  the  10th  day  of  November,  1865,  at  the 
parish  of  Alvechurch,  in  the  county  of  Worcester,  unlaw- 
fully did  make  or  assist  in  making  a  certain  fire  within 
fifty  feet  of  the  centre  of  a  public  carriage-way  or  cart- 
way  there  situate,  contrary  to  the  form  of  the  statute,  &c. 
The  magistrates  convicted  the  Defendant  (the  now  Ap- 
pellant), and  at  his  request  stated  the  following  case:  — 

''  It  was  proved  on  the  part  of  the  Complainant  that 
on  the  10th  November,  1865,  and  within  fifty  feet  of  the 
centre  of  a  certain  highway  in  the  parish  of  Alvechurch, 
in  the  county  of  Worcester,  called  Icknield  Street,  namely, 
about  ten  feet  six  inches  from  the  centre  of  such  highway, 
the  Defendant  made  a  fire  and  afterwards  threw  ^i  apron 
full  of  wood  thereon ;  the  road  at  the  point  where  the  fire 
was  made  being  only  twenty-one  feet  wide.  On  cross- 
examination  it  was  proved  that  the  road  was  not  much 
used  by  the  public,  and  the  Defendant,  when  he  made  the 
fire,  opened  a  lid  in  the  wall  of  bis  premises,  and  put  the 
fire  in  the  fire-hole,  and  closed  the  lid.  The  business  of 
a  wheelwright,  for  which  purpose  the  fire  was  used, 
had  been  carried  on  at  the  Defendant's  premises  for 
twenty  years  or  upwards.  It  was  contended  by  the  De- 
fendant's attorney,  that  the  statute  5  &  6  WUL  4,  c.  50, 

t2 
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1866.  s.  72,  under  which  the  proceedings  were  taken,  had  refer* 
Stiniom  ^^ce  to  fires  made  only  by  hawkers,  higglers,  gipsies  or 
other  persons  trayelling  on  the  road,  and  not  to  the  case 
of  a  fire  made  on  the  highway  by  any  person  for  the  pur- 
pose of  his  trade,  as  in  the  present  case,  in  which  it 
appeared  from  the  evidence  that  the  fire  was  made  by 
the  Defendant  for  the  purpose  of  carrying  on  the  trade 
of  a  wheelwright,  which  he  had  followed  at  the  same 
premises  for  many  years.  Whereupon  we,  the  under- 
signed, did  adjudge  and  determine  that  the  Defendant  did 
on  the  day  named  in  the  said  information  make  a  fire  in 
a  fire-hole  attached  to  the  outride  of  his  premises  for  the 
purpose  of  his  business  of  a  wheelwright,  within  fifty  feet 
of  the  centre  of  the  said  highway  called  Ichnidd  Street, 
and  which  fire  was  so  exposed  to  the  said  highway  as 
to  be  in  our  opinion  a  nuisance  within  the  meaning  of 
the  said  statute,  and  we  convicted  the  Defendant  accord- 
ingly. If  the  Court  shall  be  of  opinion  the  making  of 
the  fire  by  the  Defendant  was  a  nuisance  within  the  statute, 
then  the  conviction  shall  be  confirmed ;  but  if  the  Court 
be  of  a  contrary  opinion,  then  the  said  information  shall 
be  quashed." 

ST.  Matthews  for  the  Appellant. — The  proceedings  in 
this  case  were  taken  under  the  72nd  section  of  the 
Highway  Act,  5  &  6  Will.  4,  c.  50.  The  first  part  of 
that  section  imposes  penalties  on  persons  wilfully  riding 
upon  footpaths  by  the  side  of  any  road  intended  for  foot 
passengers,  or  driving  animals  or  conveyances  upon  such 
footpaths,  or  damaging  the  highway  in  any  particular,  or 
removing  or  defacing  mile-posts  and  banks.  Also  upon 
any  hawker,  gipsey  or  other  person  travelling,  who  shall 
pitch  any  tent  or  booth  on  the  highway.  The  section  then 
proceeds,  **  or  if  any  person  shall  make  or  assist  in  making 
any  fire,  or  shall  wantonly  fire  off  any  gun  or  pistol,  or 
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shall  set  fire  to  or  wantonly  let  off  or  throw  any  squib,  I86fi. 
rocket,  serpent,  or  other  firework  whatsoever,  within  fifty  7~^^ 
feet  of  the  centre  of  such  carriage  way  or  cart  way ;  or  v. 

bait,  or  run  for  the  purpose  of  baiting,  any  bull  upon  or 
near  any  highway ;  or  shall  lay  any  timber,  stone,  hay, 
straw,  dung,  manure,  lime,  soil,  ashes,  rubbish,  or  other 
matter  or  thing  whatsoever  upon  such  highway,  to  the 
injury  of  such  highway,  or  to  the  injury,  interruption,  or 
personal  danger  of  any  person  travelling  thereon  ;  or  shall 
suffer  any  filth,  diit,  lime,  or  other  offensive  matter  or  thing 
whatsoever  to  run  or  flow  into  or  upon  any  highway  from 
any  house,  &c.  adjacent  thereto ;  or  shall  in  any  way  wil- 
fully obstruct  the  free  passage  of  any  such  highway;" 
every  person  so  offending  shall  for  each  offence  pay  any 
sum  not  exceeding  forty  shillings  over  and  above  the 
damages  occasioned  thereby.  The  question  is  vihether 
the  act  of  the  Appellant  is  an  offence  within  the  terms, 
**  if  any  person  shall  make  or  assist  in  making  any 
fire  ....  within  fifty  feet  of  the  centre  of  such 
carriage  way  or  cart  way  ?"  That  clause  is  qualified  by 
the  subsequent  words,  "  to  the  injury  of  such  highway, 
or  to  the  injury,  interruption  or  personal  danger  of  any 
person  travelling  thereon,"  which  must  be  taken  as  ap- 
plying to  all  preceding  words  in  the  clause.  Here  it  is 
not  stated  that  the  fire  in  question  had  such  injurious 
effect.  [  Willes,  J.  What  do  you  say  to  the  chiuse  as  to 
bull'baiting  ?]  Little  evidence  would  be  required  to  prove 
danger  to  any  one  using  the  highway  in  such  a  case,  and 
perhaps  no  evidence  would  be  required,  for  the  danger 
would  be  assumed  to  exist.  This  fire  has  been  lighted  for 
many  years,  and  if  it  comes  within  the  meaning  of  this 
Act,  then  a  fire  in  a  sitting-room  within  fifty  feet  from  the 
centre  of  the  highway  is  also  prohibited.  The  121st  section 
in  the  General  Turnpike  Act,  3  Geo.  4,  c.  126,  enumerates 
offences  of  n  like  nature  to  thos^  in  the  Highway  Act;  but 
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1866.  in  addition  to  the  penalties  imposed  in  such  cases,  it 
Stinson  imposes  a  penalty  where  '^  a  blacksmith  or  other  person, 
Browniho.  ^c^'^P'^''^  ^f  ®  blacksmith's  shop  situate  near  any  turnpike 
roady  and  having  a  window  or  windows  fronting  the  said 
roady  shall  not  by  good  and  close  shutters  every  evening  after 
it  becomes  twilight,  bar  and  prevent  the  light  from  such  shop 
shining  into  or  upon  the  said  road."  That  clause  appears 
to  have  been  purposely  left  out  in  the  Highway  Act,  the 
reason  for  inserting  it  in  the  Turnpike  Act  being  no  doubt 
that  those  roads  are  the  great  arteries  of  communication. 
These  words  are  followed  by  a  clause  relating  to  the 
making  of  bonfires  within  eighty  feet  of  the  centre  of  the 
road,  and  that  is  the  kind  of  fire  contemplated  in  the  72nd 
section  of  the  Highway  Act. 

No  counsel  appeared  for  the  Respondent 

WiLLEs,  J.  I  am  of  opinion  that  this  conviction  should 
be  reversed.  The  precise  point  before  us  does  not  appear 
to  have  been  brought  to  the  attention  of  the  magistrates. 
.  The  question  is,  whether  the  clause  imposing  a  penalty  on 
lighting  a  fire  within  50  feet  of  the  centre  of  the  highway 
IS  qualified  by  the  subsequent  words,  **  to  the  injury  of  such 
highway,  or  to  the  injury,  interruptioUi  or  personal  danger 
of  any  person  travelling  thereon ;"  and  I  think  that  it  is. 
The  offences  enumerated  in  that  part  of  the  section  are  not 
offences  per  se,  but  only  when  committed  under  certain  cir- 
cumstances. It  may  be  suggested  that  if  the  latter  words 
override  the  clause,  then  the  Act  is  vain,  because  if  a  fire 
be  made  under  the  circumstances  stated  it  might  be  a 
nuisance  at  common  law,  for  which  an  indictment  would 
lie,  and  so  of  the  other  provisions.  But  that  part  of  the 
section  must  be  read,  not  as  creating  the  offences  but  as 
dealing  with  nuisances  when  committed  in  the  manner  there 
specified.  This  is  the  reasonable  and  grammatical  con- 
9truction  of  the  clause  in  question.    The  first  part  of  the 
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Bection  deals  with  substantive  offencesy  and  as  to  these       1866. 
there  is  an  absolute  prohibition^  but  all  that  follows  the      Stinson 
words  **  if  any  person  shall  make  or  assist"  is  qualified  by 
the   words    "to  the  injury  of  the  highway,  &c."     The 
magistrates  not  having  found  that  the  fire  in  this  case 
was  of  such  a  nature,  the  conviction  must  be  reversed. 

Kbatino,  J.,  concurred. 

ConvicUon  quashed. 


Catterall  v.  Hikdle.  ,         -^ 

Jamtarp  ]Z» 


The  PlaintifT  employed  B,  as  del  credere  agent  to  seU  his  yarns,  and  he  sold  Agency. 

some  occasionally  to  the  Defendant,  i»ho  paid  cash  on  delivery.     The  Prepay  to  agent 
Defendant  then  at  B.*s  request  advanced  him  1,0001.  for  yams  to  be  aa**  general 
subsequently  delivered ;  part  of  the  yarns  afterwards  supplied  under  accoanV*  by 
the  contract  were  K.*t  "twist,**  and  the  remainder  the  rlaintiff's,  to  debtor  qfhoth 
the  amount  of  274/.,  which  B.  failed  to  pay  the  Plaintiffl     In  an  action  principal aad 
brought  to  recover  that  sum  from  the  Defendant,  the  jury  found  that  agen$. 
the  1,000/.  was  paid  "on  a  general  account,*'  and  not  specifically  for 
K.*»  ♦•  twist." 

Held,  that  the  advance  to  B.  was  not  a  payment  as  against  the  Plaintiff, 
and  that  be  was  entitled  to  recover. 

rpHIS  was  an  action  brought  to  recover  the  sum  of 
-■-  274/.  7*.  for  goods  sold  and  delivered.  The  pleas 
were  never  indebted  and  payment. 

At  the  trial  before  Smith,  J.,  at  the  Lancaster  Summer 
Assizes  the  facts  appeared  to  be  that  the  Plaintiff,  who 
trades  under  the  name  of  "  Paul  Catterall^  Son  §f  Co./* 
was  *  a  cotton  spinner  at  Preston,  and  employed  one 
Joshua  Armitage,  a  commission  agent  at  Blackburn,  to 
sell  yams  on  his  account  upon  a  del  credere  commission 
as  broker.  The  Defendant,  a  manufacturer  at  Blackburn, 
trading  under  the  name  of  **  Edward  Briggs^  Co,^  dealt 
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1866. 

Cattbrall 

V, 

^Ilfp«lB• 


with  Armitage  in  purchasing  from  him,  as  agent  for  the 
Plaintiff  and  others,  yarns  marked  with  the  initials  of  the 
parties  spinning  them.  Previous  to  the  14th  of  October^ 
1864,  he  had  purchased  from  Armitage  yarns  of  the  Piain- 
tiff,  and  paid  for  them  in  cash,  and  there  was  no  evidence 
of  any  other  mode  of  payment  as  between  him  and  Armitage 
before  that  date.  On  that  day  the  account  between  them 
being  then  balanced,  Armitage  applied  to  the  Defendant 
for  a  loan  of  1,000/.,  which  the  Defendant  refused,  but 
agreed  to  advance  that  amount  for  the  purchase  at  an 
agreed  price  of  yarns  to  be  subsequently  delivered.  The 
Defendant  accordingly  paid  Armitage  on  that  day  1,0002., 
and  on  the  IDth  and  21st  of  October  deliveries  of  yarns  of 
one  Kershaw  to  the  amount  of  725/.  13s.  were  made  by 
Armitage  on  account  of  the  advance.  On  the  24th  De- 
cember  and  the  5lh  of  January  following  he  delivered 
yarns  of  the  Plaintiff  to  the  value  of  521/.  14s.  6^.,  and  on 
the  ]  1  th  January  a  settlement  took  place  by  the  Defend* 
ant  paying  to  Armitage  the  excess  beyond  the  1,000/.  iu 
cash,  and  so  balancing  the  account  between  ibem  to  that 
date.  The  Plaintiff,  however,  was  not  paid  for  those  yams 
by  Armitage,  who  soon  afterwards  became  bankrupt  In 
taking  the  account  the  Defendant  debited  Armitage  not 
only  with  the  1,000/.,  but  also  with  interest  for  delay  in  the 
dieliveries,  as  well  as  discount,. short  weights,  &c.  He  put 
to  his  credit  the  yarns  as  delivered  without  specifying  the 
makers,  but  he  knew  which  were  the  yarns  of  the  Plaintiff, 
and  that  Armitage  sold  them  as  agent.  The  jury  found 
that  the  1,000/.  was  advanced  to  Armitoge  upon  a  general 
account  and  not  for  Kershaw^s  yarns  specifically,  that 
b^ing  the  only  question  the  parties  desired  to  be  so  left 
The  verdict  was  entered  for  the  Defendant  upon  the  plea 
of  payment;  leave  being  reserved  to  the  Plaintiff  to  move 
to  enter  a  verdict  for  him  for  the  amount  he  claimed; 
paraely,  274/.  7s.|  or  for  such  other  sum  the  Court  might 
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think  fit,  if  the  transaction  between  the  DeFendant  and        1866. 
Armitage  did  not  prove  to  be  a  payment  to  the  Plaintiff,    catterall 
A  rule  was  granted  accordingly  in  Michaelmas  Term  1865, 
andy  in  the  same  term. 

Temple  and  Edwards  showed  cause. — ^The  finding  of 
the  jury  entitles  the  Defendant  to  retain  his  verdict,  for  the 
payment  to  Armitage  on  the  general  account  was  a  pay- 
ment binding  on  his  principal.  The  Defendant  knew 
nothing  of  the  Plaintiff  except  as  the  manufacturer  of  a 
particular  kind  of  twist;  his  dealing  was  with  Armitage^ 
and  payment  to  him  as  agent  was  good  as  against  the 
principal,  though  made  prematurely :  Fish  v.  Kempton  (a). 
That  was  the  case  of  a  factor,  but  Armitage  was  very  nearly 
in  that  position  at  the  time  of  the  payment  on  the  general 
account.  Armitage  might  have  delivered  the  whole  of  the 
goods  on  which  the  money  was  advanced.  No  specific  time 
was  named  for  the  delivery  of  the  goods,  and  the  PlaintifTs 
and  Kershaw^s  twists  were  delivered  as  they  came  to  hand. 
**  Payment  on  a  general  account"  means  an  appropriation 
of  the  money  in  payment  of  the  goods  as  they  come  in  from 
time  to  time.  The  general  verdict  also  implies  that  the 
payment  was  made  in  the  ordinary  course  of  business: 
Favenc  v.  Bennett  (b).  But  if  the  money  was  not  appro- 
priated  at  the  time,  it  was  so  in  January,  when  it  was 
appropriated,  with  consent  of  both  Armitage  and  the  De- 
fendant, to  the  account  of  the  Plaintifi*  and  Defendant, 
The  Plaintiff,  therefore,  has  no  right  of  action  against  the 
Defendant. 

Kemplay  in  support  of  the  rule. — The  payment  in  this 
case,  whether  general  or  specific,  was  not  such  as  could  bind 
the  Plaintiff.    On  the  14th  October  1,000/.  was  paid  to 

(fl)  r  C.  P.  687,  692,  per  Wilde,  C.  J.  (5)  11  £aj/,  36, 
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1866.  Armitage;  and  then  followed  two  deliveries  of  Kershaw  s 
Cattbhall  y^rns.  Pausing  here,  can  it  be  said  that  at  that  time  there 
was  a  payment  to  the  Plaintiff?  If  Catterall  had  then 
put  an  end  to  the  contract,  the  Defendant  could  have 
sued  Armitage  for  money  had  and  received,  but  he  could 
not  have  sued  Catterall.  Therefore,  at  that  time  the 
debt  was  not  from  Catterall,  \_Wille8y  J.  Suppose  the 
buyer  was  informed  that  the  goods  were  to  arrive  on  a 
particular  day,  and  that  he  gave  the  vendor's  agent  a 
cheque  on  that  day,  but  before  the  actual  arrival.]  The 
giving  of  a  cheque  to  an  agent  before  the  time  for  pay- 
ment has  arrived  is  no  payment  as  against  the  principal. 
The  case  put  is  no  doubt  a  strong  one,  and  it  may  be 
that  the  payment  would  be  held  good  if  it  were  proved 
to  be  in  the  ordinary  course  of  business  and  on  account 
of  the  principal.  Here  it  was  not  so,  and  it  is  clear  from 
the  fact  of  Armitage  being  chargefl  interest  that  at  the 
time  the  1,000/.  was  paid  nothing  was  due:  Bartlett  v. 
Pentland  (a) ;  Stewart  v.  Aberdein  (b).  A  debtor  cannot 
write  off  a  debt  due  to  him  from  the  agent,  with  the  agent's 
consent,  and  so  make  out  a  payment  to  the  principal :  Scott 
V.  Irving  (c)  ;   Todd  v.  Reid{d). 

Then  was  the  settlement  in  January  binding  on  Catterall 
as  a  payment  to  him  ?  It  was  not,  because  the  balance  is 
only  arrived  nt  by  bringing  in  debts  due  from  Armitage 
himself.  The  effect  of  the  verdict  is,  that  there  was  a  general 
payment  as  between  the  Defendant  and  Armitage;  but  the 
2742.  7$,  now  sued  for  is  a  debt  from  the  Defendant  to  the 
Plaintiff.  [Erie,  C.  J.  Could  not  Catterall  have  been  sued 
for  a  non-delivery  ?]  Yes,  but  not  for  the  1,000/.  But 
even  assuming  that  the  274/.  7s,  was  paid  in  respect  of  the 
very  yarn,  still  it  was  not  a  payment  as  against  the  principal, 

(a)  10  B.  *  C.  760,  771-2,  per  Barley,  J. 

(6)  4  M.^W.  211.  (f)  I  B^^AiL  605. 

(d)  4  B.  4h  Ald^  210. 
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because  it  was  not  in  the  ordinary  course  of  business.        186& 
[Willes,  J.,  referred  to  Underwood  v.  iVicAo/&(a).]  Cattbrall 

Cur.  adv.  vult.  ^*"^"- 

Keating,  J.,  now  delivered  the  judgment  of  the 
Court  (6).  His  Lordship,  after  stating  the  facts  as  above, 
proceeded  :— 

That  a  broker  or  agent  employed  to  sell  has, prima/act>, 
no  authority  to  receive  payment  otherwise  than  according 
to  the  usual  course  of  business,  has  been  well  established ; 
and  it  seems  equally  clear,  that  if  instead  of  paying  money 
the  debtor  writes  off  a  debt  due  to  him  from  the  agent, 
such  a  transaction  is  not  payment  as  against  the  principal, 
who  is  no  party  to  the  agreement,  though  it  has  been  agreed 
to  by  the  agent :  see  the  judgments  of  Abbott,  C.  J.,  in 
Russell  V.  Bangley{c\  and  Todd  v.  Reid  (rf),  the  authority 
of  which  last  case  upon  this  point  is  not  affected  by  the  cor- 
rection as  to  a  fact  by  Parke,  B.,  in  Stewart  v.  Aberdein{e). 
It  has  also  been  held  by  this  Court  in  the  case  of  I/rider^ 
wood  V.  Nicholls  (a),  that  the  return  to  the  agent  of  his 
cheque  cashed  for  him  by  the  debtor  a  few  days  before 
was  not  part  payment  as  against  the  principal.  It  ^*  amounts 
to  no  more,"  said  Jervis,  C.  J.,  '*  than  the  debtor  seek- 
ing   to  discharge   his  debt  to   the   principal   by  writing 
off  a  debt  due  to  him  fiom  the  agent;  which  he  has  no 
right   to  do."    We  think  the  present  case  the  same  in 
principle  with  Underwood  v.  Nicholls.    When  the  Plain- 
tiff supplied  his  goods  on  24th  December  and  oth  January, 
Armitage  had  from  the  21st  of  the  preceding  October  been 
in  debt  to  the  Defendant  to  the  amount  of  274/.  7^.,  being 
the  difference  between  the  amount  for  Kershaw's  yarns  and 

(a)  17  C.  B.  239,244. 

{b)   Erie,  C.  J.,  WiUes,  J.,  Byles,  J.,  Keating,  J. 

(c)  4  B.  *  Aid.  395,  398.  (rf)  4  B.  *  Aid.  210,  211. 

(O  4  3f.*  W',  211,  224. 
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1866.  the  lyOOOZ.  advanced,  and  the  Defendant  so  treated  it  in  his 
Cattbralx.  own  account  Now  the  only  way  in  which  the  goods  so 
HiMDLB.  supplied  were  ever  paid  for  was  by  writing  off  the  amount 
from  the  1,000/.  and  paying  the  balance  in  money,  which 
is  precisely  what  was  decided  in  Underwood  v.  NickolU  not 
to  be  a  good  payment  as  against  the  Plaintiff.  It  is  to  be 
observed,  that  it  did  not  appear  that  there  was  any  usage 
or  course  of  business  that  would  at  all  make  it  so ;  on  the 
contrary,  the  evidence  showed  that  all  the  payments  for 
goods  delivered  before  and  after  the  transaction  in  question 
were  payments  in  money  in  the  ordinary  way,  and  that 
the  advance  of  the  1,000/.  was  an  isolated  and  exceptional 
transaction :  neither  was  there  any  proof  whatever  of  any 
rati6cation  by  the  Plaintiff,  who  at  once  repudiated  any 
authority  to  Armitage  to  receive  payments  for  his  yarns 
except  in  money. 

It  was  argued  by  the  counsel  for  the  Defendant,  that 
the  advance  of  1,000/.  might  operate  as  a  prepayment, 
and  that  such  would  be  good,  and  for  this  he  cited  the 
dictum  of  Wilde,  C.  J.,  in  the  case  of  Fish  v.  Kempton  (a). 
The  case  itself  only  decided  that  a  set-off  by  the  debtor  of 
a  debt  due  to  him  by  a  known  factor  would  not  be  good 
as  against  the  principal;  but  the  dictum  of  Wilde,  C  J., 
was  referred  to  as  distinguishing  between  set-off  and  prepay 
ment,  and  suggesting  that  the  latter  would  have  been  good. 

It  is  unnecessary,  however,  to  say  more  in  the  present 
case,  than  that  the  dictum  of  the  Chief  Justice  applied  to 
the  case  of  a  payment  to  the  factor  as  part  of  the  particular 
transaction,  and  which  the  principal  could  treat  at  the 
time  as  being  made  to  his  agent  for  him ;  whereas,  in  the 
present  case,  the  payment  was  not  made  on  account  of  the 
Plaintiff's  yarns,  so  as  that  the  Plaintiff  could  have  called 
upon  Armitage  to  account  for  the  money,  1,000/.  or  any 
part  of  it,  as  received  to  his  use.  Had  he  done  so,  the 
answer  of  Armitage  would  have  been  that,  although  a  pre- 
(a)  7  C.  B.  687,  692. 
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payment  in  which  the  Plaintiff  had  a  possible  interest,  yet,        1866. 

inasmuch  as  the  whole  might  have  been  exhausted  in  pay-    catterall 

ment  of  Kershaio's  or  other  yarns  of  the  agreed  quality, 

the  Plaintiff  would  have  no  right  to  treat  it  as  a  payment 

to  or  for  him  until  a  subsequent  act  of  appropriation,  which 

in  substance  is  nothing  more  than  writing  off  a  debt,  should 

take  place.     It  is  unnecessary,  therefore,  to  express  any 

opinion  upon  that  dictum  as  to  the  law  or  usage  as  applied 

to  factors,  as  we  do  not  think  it  applies  to  the  present 

case. 

It  is  right  to  notice,  though  it  was  not  pressed  in  argu- 
ment as  creating  a  distinction,  that  Armltagf  acted  under  a 
del  credere  commission  from  the  Plaintiff.  We  think  this 
makes  no  material  difference  as  to  the  question  raised  in 
the  case.  The  agent,  selling  upon  a  del  credere  commission, 
receives  an  additional  consideration  for  extra  risk  incurred, 
but  he  is  not  thereby  relieved  from  any  of  the  obligations 
of  an  ordinary  agent,  as  to  receiving  payments  on  account 
of  his  principal. 

The  rule,  therefore,  to  enter  a  verdict  for  the  Plaintiff 
for  274/.  Is.  will  be  absolute. 

Rule  absolute. 
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jamuary  24.        Ablert,  Appellant  9.  Pritchard,  Respondent. 

Gemtral  Tuni.  The  General  Turnpike  Act,  sect  S2,  exempts  from  toll  *'  implementi  of 
pike  Jet.  husbandry,"  which  by  the  14  4-  15  F^ict.  e,  38,  t,  4,  includes  threshing 

8  Geo,  4,  e.  126, ,  machines ;  and  the  General  Act,  sect  4,  directs  thst  the  provisions,  mai- 
M.  4,  32.  ters  and  things  in  that  Act  contained  shall  extend  to  every  Turnpike 

Local  Jet,  Act  tliereaftur  to  be  passed,  except  as  to  *<  such  provisions,  matters  and 

Exemption  from  things  as  shall  be  expressly  referred  to,  and  varied,  altered  or  repealed  " 

toll  for  thresh'  by  subsequent  legislation.     By  the  9  Geo.  4,  c.  77,  «.   19,  the  powers, 

ing  machine,  authorities,  &c.  of  that  Act,  and  of  the  General  Act,  are  incorporated 

Rtprngnaney  with  every  Local  Turnpike  Act.     A  subsequent  Local  Turnpike  Act 

^Statutes*  rendered  any  "  cart  or  waggon*'  liable  to  foil,  and  by  the  interpretioD 

clause  **  cart  or  waggon"  was  declared  to  include  **  threshing  machines." 

Held,  that  the  provisions  of  the  General  Act  and  subsequent  Acts  exempting 

•  threshing  machines,  in  so  far  as  they  applied  to  the  district  oompriaed 

in  the  Local  Act,  were  repealed. 

A  T  a  petty  sessions  holden  at  Raglan,  for  the  division 
of  Raglan,  in  the  county  of  Monmouth,  on.  the 
28th  day  of  July  last,  an  information  was  preferred  by 
Edward  Pritchard,  of  Raglan,  in  the  said  county,  farmer, 
hereinafter  called  the  Respondent,  against  Alary  Ablert, 
hereinafter  called  the  Appellant,  under  section  32  of 
the  Act  3  Geo.  4,  c.  126,  charging  for  that  she  the  said 
Appellant  did,  on  the  16th  day  of  June  last,  at  the  parish 
of  Bryngwyn  aforesaid,  then  being  the  collector  of  the 
tolls  at  a  certain  gate  there  called  Cross  Buchan  Oate, 
on  a  certain  turnpike  road  there  situate  called  the  Aber- 
gavenny Road,  then  and  there  demand  from  the  Respond- 
ent the  sum  of  3s,  as  and  for  the  toll  of  a  steam  engine  and 
threshing  machine  of  which  the  Respondent  was  then  and 
'  there  the  driver  on  the  said  turnpike  road,  the  Respondent 
being  then  and  there  exempt  from  toll  by  reason  of  the 
same  steam  engine  and  threshing  machine  being  agricul- 
tural implements,  and  the  Respondent  then  and  there  duly 
claiming  such  exemption.  The  Appellant  was  convicted, 
and  the  following  case  was  stated  under  stat.  20  k  21 
Vict.  c.  43. 
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At  the  hearing  of  the  information  it  was  proved  on  the  lS6f). 
part  of  the  Informant^  the  Respondent  in  this  appeal,  that  ablbrt 
on  the  16th  day  of  June,  1865,  the  Respondent  was  in  charge  p^uchaeo. 
of  a  threshing  machine  drawn  by  three  horses,  and  a  steam 
engine  also  drawn  by  three  horses,  belonging  to  James 
Pritc/iard,  of  Saffian  ironmonger;  that  the  Respondent 
was  taking  the  threshing  machine  and  steam  engine  from 
the  village  of  Raglan,  along  a  turnpike  road  belonging  to 
the  Abergavenny  turnpike  trustees,  and  called  the  Aber^ 
gavenny  Road,  to  the  High  House  Farm,  to  be  there  used 
by  hire  for  the  purpose  of  threshing  corn  ;  that  the  Appel- 
lant was  then  the  collector  of  the  tolls  at  the  Cross  Buchan 
Gate,  which  is  situate  on  the  turnpike  road  aforesaid,  and 
that  on  the  Respondent  reaching  the  said  gate  the  Appel- 
lant demanded  and  took  from  him  a  toll  of  3^.,  the  Re- 
spondent then  and  there  claiming  exemption  from  toll  on 
the  ground  that  the  threshing  machine  and  steam  engine 
were  implements  of  husbandry. 

And  it  was  proved  on  the  part  of  the  Appellant  that 
by  section  2  of  an  Act  passed  in  the  26th  year  of  the 
reign  of  her  present  Majesty,  entitled  The  Abergavenny 
Roads  Act,  1863,  it  was  enacted  (among  other  things) 
that  the  word  "cart"  and  the  word  "waggon"  respec- 
tively should  mean  and  include  all  carts,  waggons,  wains, 
vans,  caravans,  drays,  timber  carnages,  drags,  sledges, 
and  other  such  vehicles,  by  whatsoever  name  known  re- 
spectively, adapted  or  used  for  the  conveyance  of  heavy 
articles,  and  threshing  machines,  and  other  heavy  wheeled 
vehicles:  and  that  by  section  17  of  the  said  Act  it  was 
enacted,  that  on  and  after  the  1st  day  of  January,  1864,  it 
should  be  lawful  for  the  trustees  to  demand  and  take,  or 
cause  to  be  demanded  and  taken  at  their  several  toll  gates, 
such  tolls  as  the  said  trustees  at  any  of  their  meetings 
should  direct,  not  exceeding  the  sums  following  (that  was 
to  say  among  other  sums) — For  every  horse,  or  other 
beast,  drawing  any  waggon  or  cart  (except  waggons  or 
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1866.  carts  going  for  or  returning  laden  with  lime  only%  6d,; 
Ablert  and  that  at  a  meeting  of  the  trustees  held  on  the  23rd 
Peitcbaro.  ^^y  o^  December y  1863,  it  Was  resolved  that  the  maximum 
tolls  authorized  to  be  taken  by  the  Abergavenny  Roads  Act, 
1863,  should  be  demanded  and  taken  from  and  after  the 
1st  day  of  January ^  1864.  And  it  was  contended  on  the 
part  of  the  Appellant  that,  by  virtue  of  the  said  Act  and 
the  meeting  aforesaid,  the  Respondent  was  liable  to  pay 
the  toll  so  demanded  and  taken  as  aforesaid.  But  it  was 
contended  on  the  part  of  the  Informant,  the  Respondent, 
that,  by  virtue  of  the  32nd  section  of  the  General  Turnpike 
Act  3  Geo,  4,  c.  126,  the  4th  section  of  the  14  k  15 
Vict.  c.  38,  entitled  '*  An  Act  to  facilitate  Arranj^ements 
for  the  Relief  of  Turnpike  Trusts,  and  to  make  certain 
Provisions  respecting  Exemptions  from  Tolls,"  and  the 
6th  section  of  the  16  &  17  Vict.  c.  135,  entitled  "An 
Act  to  continue  certain  Turnpike  Acts  in  Great  Sritetin, 
and  to  make  further  Provisions  concerning  Turnpike  Roads 
in  Englandj*  horses  drawing  a  threshing  machine  and  the 
steam  engine  to  be  employed  in  working  the  threshing 
machine  are  exempted  from  tolls:  And  further,  that  inas- 
much as  by  the  4th  section  of  the  General  Turnpike  Act, 
after  reciting  that  it  was  of  great  importance  that  one 
uniform  system  should  be  adhered  to  in  the  laws  for 
regulating  the  management  and  maintenance  of  turnpike 
roads  throughout  the  kingdom,  it  was  enacted,  that  from 
and  after  the  1st  of  January^  1823,  all  the  enactments, 
provisions,  matters,  and  things  in  the  said  Act  contained, 
should  extend,  and  be  deemed,  construed,  and  taken  to 
extend,  to  all  Acts  of  Parliament  then  in  force,  and  to  all 
Acts  which  should  thereafter  be  passed,  for  making,  widen- 
ing, turning,  amending,  repairing,  or  maintaining  any  turn- 
pike road  or  roads  in  that  part  of  Great  Britain  called 
England,  save  and  except  where  any  other  commencement 
was  particularly  directed  by  the  said  Act,  and  as  to  such 
enactments,  provisions,  matters,  and  things  as  should  be 
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expressly  referred  to,  and  varied,  altered,  or  repealed  by  1866. 
any  such  Act  or  Acts  as  should  be  thereafter  passed ;  and  Ablbrt 
inasmuch  as  the  provision  made  by  the  32nd  section  of  the  p^itchaed. 
said  General  Turnpike  Act  with  respect  to  implements  of 
husbandry  is  varied  by  the  Abergavenny  Roads  Act,  1863, 
sect.  17,  and  is  not  expressly  referred  to  in  the  said  last-men- 
tioned Act,  the  Respondent  was  not  liable  to  pay  the  toll 
so  demanded  and  taken  as  aforesaid,  or  any  part  thereof; 
it  was  contended  by  the  Defendant,  the  Appellant,  that 
the  Aberg€tvenny'Ro^ds  Act,  1863,  entirely  suspended,  with 
regard  to  threshing  machines,  the  Act  of  14  &  15  Vict, 
c.  38,  s.  4,  and  the  Generul  Turnpike  Acts.  The  magis* 
Irate,  being  of  opinion  that  the  provision  made  by  the  32nd 
section  of  the  General  Turnpike  Act  with  respect  to  im- 
plements of  husbandry  being  varied  by  the  Abergavenny 
Roads  Act,  1863,  sect.  17,  should  have  been  expressly  re- 
ferred to  in  the  Abergavenny  Roads  Act,  1N63,  in  order 
to  render  horses  drawing  threshing  machines,  or  steam 
engines  to  be  employed  in  working  the  same,  liable  to 
toll,  gave  his  decision  against  the  Appellant. 

The  question  of  law  arising  on  the  above  statement  was 
whether  the  said  horses,  which  were  drawing  a  threshing 
machine  and  a  steam  engine  to  be  employed  in  working 
the  same  machine,  were  liable  to  toll. 

Gray,  for  the  Appellant. — By  the  Abergavenny  Roads 
Act,  1863  (26  &  27  Vict.  c.  lix,  s.  17),  it  is  provided  that 
6d.  toll  may  be  demanded  in  respect  of  *'  every  horse,  or 
other  beast,  drawing  any  waggon  or  cart  (except  waggons 
or  carts  going  for,  or  returning  laden  with  lime  only)," 
and  by  the  interpretation  clause  (section  2),  the  word 
*'  cart"  and  the  word  "  waggon"  shall  respectively  include 
«^  threshing  machines,  and  other  heavy- wheeled  vehicles." 
It  is  clear,  therefore,  that  reading  that  Act  by  itself,  the 
Appellant  was  entitled  to  demand  the  toll  iu  question. 
But  the  General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  32, 
VOL.  I.— c.  p.  U 
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1866,        contains    an    exemption    in    favour  of   horses    drawing 
Ablbrt       ''ploughPy  harrows,   or  implements   of  husbandry;"  and 
Pkitchard.    section  4  of  14  &  15  Vict.  c.  38,  says,  that  "the  words 
implements  of  husbandry'  in  section  36  (meaning  section 
32,  see  section  6  of  16  &  17  Vict.  c.  135)  of  3  Geo.  4, 
c.  126,  shall  be  deemed  to  include  threshing  machines:'' 
also  the  General  Turnpike  Act,  section  4,  provides,  that 
''all  the  enactments,  provisions,  matters,  and  things  in  this 
Act  contained*'  shall  extend  to  the  Acts  in  force  and  all 
future  Turnpike  Acts,   except  "  as   to  such   enactments, 
provisions,  matters,  and  things  as  shall  be  expressly  referred 
tOf  and  varied,  altered^  or  repealed  by  any  such  Act  or  Acts 
as  shall  be  hereafter  passed/'     On  the  authority  of  these 
several  provisions,  it  is  argued   by  the  Respondent  that 
threshing  machines  are  now  exempt  from  toll.     But,  in  the 
first  place,  tolls  for  threshing  machines  are  not  among  the 
"provisions  in   this  Act  contained"  (3  Geo.  4,  c.  126); 
threshing  machines  were  not  at  that  time  invented,  nor 
can  the  words  "  implements  of  husbandry"  used  in  that  Act 
be* held  to  apply,  for  threshing  machines  are  not  efusdem 
generis  with  "ploughs,  harrows,"  &c.     Secondly,  the  17th 
section  of  the  Abergavenny  Act  does  sufficiently  comply 
with   the   language  of  the  4th    section   of   the   General 
Turnpike  Act,  for  it  is  a  variation  of  the  32nd  section  of 
that  Act.      In  making  threshing  machines  liable  to  toll, 
the   "  enactments,   &c.,"   of  that  statute  are   "  expressly 
referred  to;"  it  is  not  necessary  that  they  should  be  ex- 
pressly repealed.      Thirdly,  the   legislature  cannot  make 
laws  restraining  future  Parliaments  from  repealing,  except 
in  a  particular  manner,  the  statutes  of  the  realm.    The 
intention  of  the  legislature  must  be  looked  to,  in  order  to 
arrive  at  the  conclusion  whether  the  provisions  of  a  former 
Act  are  repealed  :   Williams  v.  Pritchard {a);  and  Lynv. 
Wyn  (ft).     If  the  intention  to  repeal  is  clear  it  must  be  car* 
ried  through. 

(a)  4  r.  R.  2.  (6)   Bridgman*$J^dgmentt,  122,  123. 
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H,  James  for  the  Respondent. — No  toll  was  payable,  1866. 
and  the  magistrate  was  right.  The  Abergavenny  Act  must  Ablebt 
be  read  with  the  9  Geo.  4,  c.  77,  s.  19,  "  An  Act  to  amend  paucHABD. 
the  Acts  for  Regulating  Turnpike  Roads,*'  which  is  in 
these  terms:  '*aU  the  powers,  authorities,  clauses,  pro- 
visions, penalties,  matters,  and  things  contained  in  the  said 
Acts  (a)  of  the  3rd,  4th,  and  7th  and  8th  years  of  the  reign 
of  his  present  Majesty  (save  and  except  such  parts  thereof 
respectiyely  as  are  varied,  altered,  or  repealed)  shall  extend 
and  be  construed  to  extend  to  this  Act ;  and  all  the  powers, 
authorities,  clauses,  penalties,  forfeitures,  matters,  and 
things  contained  in  the  said  Acts  of  the  3rd,  4th,  and  7th 
and  8th  years  of  the  reign  of  his  present  Majesty  (except 
such  parts  thereof  respectively  as  are«varied,  altered,  or  re- 
pealed), and  all  the  powers,  authorities,  clauses,  provisions, 
penalties,  matters,  and  things  contained  in  this  Act,  shall 
extend  and  be  construed  to  extend  to  every  Local  Turnpike 
Act,  and  shall  be  applied  and  put  in  execution  as  fully  and 
efiectually,  to  all  intents  and  purposes,  as  if  the  same  were 
repeated  and  le-enacted  in  the  body  of  such  LocalYurnpike 
Act,  and  were  made  part  thereof,  and  that  the  said  recited 
Acts  and  this  Act  shall  not  be  recited  in  any  such  Local 
Turnpike  Act,  save  and  except  as  to  such  powers,  authorities, 
clauses,  provisions,  penalties,  matters,  and  things  as  shall 
be  expressly  referred  to  for  the  purpose  of  being  varied, 
altered,  or  repealed  by  any  such  Local  Turnpike  Act."  It 
is  said,  first,  that  threshing  msichines  are  not  exempt  be- 
cause they  are  not  specifically  mentioned  in  the  3  Geo.  4, 
c.  126,  but  the  words  "implements  of  husbandry"  in  the 
exempting  clause  necessarily  comprise  threshing  machines; 
and  the  14  &  15  VicL  c.  38,  s.  4,  which  is  declaratory, 
expressly  states  that  those  words  shall  include  threshing 
machines. 

The  principal  difficulty  lies  in  the  construction  of  the  4th 
section  of  the  General  Act.     It  is  contended  by  the  Ap- 
(fl)  3  Geo.  4,  c.  126;  4  Geo.  4,  c.95 ;  7*8  Geo.  4,  c.  24. 
02 
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1866.       pellant  that  it  suffices  if  the  provisions  of  that  statute  are 
Ablbht       "  referred  to/'  but  the  language  is  "  expressly  referred  to, 
PftiTCHAED.    °^  varied,  altered,  or  repealed."     The   recital  of  this 
section  states  that  it  is  of  great  importance  that  one  uni- 
form system  should   be  adopted   in  the  management  of 
turnpike  roads ;  and  in  R.  v.  Trustees  of  the  Northleach  ^ 
Witney  Roads  (a).  Lord  Denman  observes,  that ''  the  effect 
of  sect.  4,  of  the  General  Turnpike  Act  is  to  incorporate  that 
statute  with  all  particular  Acts ;  and  therefore  sections  72, 
73  of  the  General  Act  must  be  taken  as  part  of  24  Geo.  2, 
c.  xxviii  (the  local  Act  then  before  the  Court),  "  and  if  they 
are  inconsistent  with  the  clause  of  that  Act  relating  to  the 
accounts   and   orders,  the  latter  must  be  considered  as 
not  continued  :  othefwise  the  very  evil  would  ensue  which 
that  Act  was  intended  to  prevent;  namely,  the  want  of 
uniformity  in  the  laws  regulating  turnpike  roads  throughout 
the  kingdom."    The  Local  Act  does  not  contain  an  ex- 
press enactment  that  toll  shall  be  taken  for  threshing 
machines:   the   17th  clause  merely  states,  "that  it  shall 
be  lawful  to  demand  and  take"  toll  for  every  horse  drawing 
any  "  waggon  or  cart ;"  it  is  necessary  therefore  to  bring 
in  the  interpretation  clause,  which  declares  that  those  words 
shall  include  threshing  machines.     But  as  former  Turn- 
pike Acts  exempting  those  machines  are  to  be  read  with 
this  Act,  what  is  the  proper  construction  in  such  a  case  ? 
It  must  be  to  give  some  meaning  to  the  words  of  limitation. 
The  exemption  being  in  favour  of  husbandry  is  an  addi- 
tional  reason   why   it   should   be   favourably    construed : 
Hickinhotham  v.  Perkins  (&).    Then  as  to  the  point  tliat 
the  clause  of  the  General  Act  limiting  the  action  of  future 
Parliaments  is  inoperative,  it  is  not  necessary  for  the  Re- 
spondent to  contend   that  the   legislature  has   any  such 
power.     His  contention  is,  that  those  Acts  must  be  read 
together;  and  if  a  statute  enacts  that  its  provisions  shall 

(a)  b  B.i  Ad,  978,  981.  (6)  3  B.  Moo.  185. 
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be  read  with  all  future  Acts,  such  an  enactment  is  good        1866, 
until  repealed:  Middleton  v.  Croft  (a).  Ablest 


V. 

Pritcbaed. 


Gray  in  reply. — In   the  construction  of  a  statute   the 

intention  of  the  legislature  must  be  followed,  if  it  can  be 

discovered,  but  if  there  are  repugnant  statutes  the  last  Act 

^must  prevail :  Reg,  v.  St.  Edmunds^  Salisbury  (6) ;  Dean 

and  Chapter  of  Ely  v.  Bliss  (c). 

Erle,  C.  J.  I  am  of  opinion  that  our  judgment  should 
be  in  favour  of  the  Appellant.  At  the  same  time,  on  first 
reading  the  case,  I  had  a  strong  opinion  that  the  decision 
of  the  magistrate  was  right,  but  on  examining  the  sttitute 
more  particularly  I  have  come  to  a  different  conclusion, 
and  think  that  his  decision  was  wrong.  The  question  is 
whether  a  threshing  machine  is  liable  to  toll  in  the  district 
of  the  Abergavenny  trustees?  In  the  Abergavenny  Act, 
section  1 7,  it  is  stated  that  it  shall  be  lawful  to  take  toll  for 
every  horse  drawing  any  cart  or  waggon,  and  the  interpre- 
tation clause  says,  that  the  words  "  cart"  or  "  waggon"  shall 
include  threshing  machines.  If  there  were  nothing  else 
but  this,  here  is  in  express  terms  a  clause  imposing  toll  for 
horses  drawing  threshing  machines,  and  I  cannot  give  any 
effect  to  those  words  unless  by  holding  that  they  are  an 
express  enactment  to  that  effect.  The  case  has  been  well 
argued  on  both  sides,  and  it  has  been  pointed  out  that  the 
difficulty  of  the  question  has  arisen  from  the  clause  in  the 
General  Turnpike  Act  exempting  from  toll  implements  of 
husbandry;  the  32nd  section  enacting  that  any  ''horse, 
beast,  or  other  cattle  or  carriage  employed  only  in  carrying 
or  conveying  ....  any  ploughs,  harrows,  or  implements 
of  husbandry,"  shall  be  exempt  from  toll.  This  is  an  ex- 
emption for  all  England^  including  the  district  of  the  Aber-^ 

{a)  Cau$  Temp.  Hardwicke,  326.  (b)  2  Q.  B.  72,  84. 

(r)  5  Bea.  574,  582. 
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1866.  ffavenny  trustees ;  and  the  4th  section  provides,  that  the 
Ablert  general  provisions  of  the  statute  shall  extend  to  all  Acts 
Pritchard  thereafter  to  be  passed,  unless  expressly  referred  to  and 
varied,  or  repealed  by  such  Acts ;  and  the  9  Geo.  4,  c.  77 
(witli  the  same  intention  to  render  the  law  uniform  all  over 
England)  embodied  former  Turnpike  Acts  of  that  reign 
and  declared  that  they  should  form  part  of  every  Special 
Act.  Comparing  these  two  Acts  of  Geo,  4  with  tlie  14  &  15 
Vict,  c,  38,  there  would  be  a  direct  enactment  that  thresh- 
ing  machines  should  be  exempt  from  toll,  which  would  pre- 
vail until  the  provisions,  matters,  and  things  in  that  statute 
should  be  expressly  referred  to  and  varied  in  subsequent 
statutes.  But  I  am  of  opinion  that  the  subsequent  local 
statute  does  expressly  refer  to  the  matters  and  things  spe- 
cially exempted ;  the  General  Turnpike  Act  says,  that 
threshing  machines  are  not  to  be  exempt  unless  specifically 
referred  to,  and  the  subsequent  statute  directs,  that  toll  in 
respect  of  threshing  machines  shall  be  paid,  and  no  effect 
can  be  given  to  these  latter  words,  if  we  do  not  bold  that 
the  toll  is  demandable.  Mr.  Gray  has  truly  observed  that 
these  machines  are  implements  of  recent  invention,  only 
known  since  the  passing  of  the  General  Act,  and  ori- 
ginally possessed  by  large  capitalists.  But  moreniibut 
annt^  threshing  machines  have  become  transferable ;  they 
are  frequently  the  property  of  speculators  who  are  not 
occupiers  of  land,  and  it  may  well  be  that  the  trustees  of 
this  district,  taking  notice  of  that  state  of  things,  have  in- 
tentionally made  these  machines  liable. 

WiLLES,  J.  I  am  of  the  same  opinion,  and  for  the 
reasons  stated  by  my  Lord.  The  judgment  of  the 
Court  may  be  supported  however  on  the  ordinary  prin- 
ciple that  in  dealing  with  a  Local  Act,  like  the  Aberga- 
venny Act,  the  same  rules  of  construction  must  be  adopted 
as  in  the  case  of  ordinary  enactments.  It  is  said  that 
the  Abergavenny  Act  cannot  be  held  to  include  threshing 
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machines,  by  reason  of  the  exception  in  the  Act  of  Geo,  4 ;  1866. 
but  applying  to  this  case  the  ordinary  rules  of  construction,  Ablert 
it  appears  that  so  holding  would  be  in  effect  to  strike  out  phuchahd. 
Rpecial  words,  including  a  special  subject-matter.  The 
argument  amounts  to  this,  that,  in  order  to  repeal  the  section 
containing  the  exemption  as  to  implements  of  husbandry, 
it  is  necessary  not  only  that  the  clause  should  state  that 
such  machines  shall  be  subject  to  toll,  but  the  legislature 
must  proceed  to  say  **non  obstante  the  3  Geo.  4,  c.  126, 
8.  32."  Looking  however  at  the  4th  section  of  that  Act,  it 
appears  that  the  construction  which  has  been  given  to  it 
cannot  be  sustained.  It  does  not  state  that  the  Act  shall 
not  be  altered  unless  it  is  itself  mentioned  or  referred  .to, 
but  unless  the  provisions,  matters  and  things  are  expressly 
referred  to.  Here  the  matter  or  thing  in  question  is  the 
liability  for  toll,  and  that  is  expressly  referred  to  in  the 
Abergavenny  Act 

Mr.  James  says,  that  it  is  only  by  the  interpretation 
clause  that  we  arrive  at  the  result  that  threshing  machines 
are  liable,  but  that  is  where  we  should  expect  to  find  an 
explanation  of  the  words  used,  and  the  Act  may  then  be 
read  as  imposing  a  toil  *'  for  every  horse  drawing  a  threshing 
machine."  I  think  it  is  impossible  to  get  over  the  words 
of  the  statute. 

Keating,  J.  1  am  of  the  same  opinion.  Mr.  James  has 
admitted  that  no  other  meaning  can  be  given  to  the  words  of 
the  local  Act  than  that  toll  shall  be  payable,  and  I  think  that 
the  support  which  he  sought  to  claim  from  the  clause  in  the 
General  Act  has  been  taken  away  from  him  by  Mr.  Gray, 
who  showed  that  the  intention  of  the  legislature  must  have 
been  to  repeal  the  former  Act  to  the  extent  contended  for 
by  the  Appellant.  ^ 

Smith,  J.  1  agree  with  the  rest  of  the  Court  and  for 
the  same  reasons. 

Judgment  for  Appellant,  without  costs. 
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HiRSCHFIELD  V.  SmITH. 

1.  A  hill  of  exchange  was  drawn  in  England  payable  to  the  drawer's  order, 

directed  to  and  accepted  by  the  drawee  in  France,  payable  in  Franc; 
and  was  indorsed  by  the  drawer  in  blank  and  delivered  to  the  Defend- 
ant in  England,  and  by  Iiim  indorsed  in  blank  and  delivered  to  the 
Plaintiff  in  England,  who  indorsed  and  delivered  it  to  one  B.  in  France, 
where  it  was  duly  presented  and  dishonoured.  Held,  that,  in  an  action 
on  the  bill  brought  in  £iig/a»<i  against  an  indoner  indorsing  in  England, 
notice  of  dishonour  good  according  to  the  law  of  France  was  due  notice 
of  dishonour  according  to  the  laV  of  England. 

2.  The  law  of  France  requires  the  indorsement  of  a  bill  of  exchange  to  be 

special,  and  to  state  a  date  and  consideration ;  and  after  this  bill  had 
been  accepted  and  indorsed  to  the  Plaintiff,  he  altered  it  by  turning  the 
indorsemenU  in  blank  of  the  drawer  and  the  Defendant  into  special 
indorsements,  with  a  statement  of  a  date  and  consideration ;  and  be- 
yond this,  in  the  special  indorsement  of  the  drawer  to  the  Plaintiff,  he 
inserted  the  rate  of  exchange  according  to  which  payment  was  to  be 
made,  and  there  was  placed  on  the  face  of  the  bill  a  superscription  of 
the  same  words,  purporting  to  make  them  part  of  the  acceptor's  con- 
tract, to  which  the  special  indoraement  of  the  drawer  was  made  to  refer 
by  the  words  ut  retro  therein  inserted.     Held: — 
(1.)  That  the  alterations  rendered  the  bill  void. 
(2.)  Semble,  that  the  bill  would  not  have  been  rendered  void  by  the 
alterations  made  by  the  Plaintiff  if  they  had  not  gone  beyond 
the  turning  of  the  indorsements  in  blank  into  special  in- 
dorsements according  to  the  requirements  of  the  law  of  France. 

T\ECLAUATION  by  indorsee  against  indorser  of  a  bill 
of  exchange  for  2501.,  drawn  on  the  20th  April, 
1864y  by  Lion  on  Pellagot,  indorsed  by  Lion  to  the  De- 
fendant, and  by  him  indorsed  to  the  PlaintifT.  Averment, 
that  the  bill  was  duly  presented  for  payment,  and  was  dis- 
honoured, whereof  the  Defendant  had  due  notice. 

Pleas :  1,  That  the  Defendant  had  not  due  notice  of 
dishonour;   2,  that  he  did  not  indorse  the  alleged  bill; 

3.  that  after  he  had  indorsed  the  bill  the  indorsement  was 
made  void  by  being  materially  altered  without  the  De- 
fendant's consent;  that  is  to  say,  by  certain  words,  so 
materially  altering  the  same,  being  written  on  the  back  of 
the  bill,  above  %e  Defendant's  indorsement 

On  the  trial,  at  the  sittings  in  London,  after  JUichaelmas 
Term,  1864,  before  Willes,  J.,  it  appeared  that  the  Plaintiff, 
a  Frenchman,  was  a  merchant  in  London.  The  Defendant 
was  the  proprietor  of  Cremorne  Gardens ;  and  the  follow- 
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ing  is  a  copy  of  the  bill  and  its  indorsements  when  pro-        1866. 
duced  : —  Hirscbpibld 

"  260/.  "  London,  20  April,  1864.  SMrin. 

"  Three  months  after  date  pay  to  my  order  two  hundred 
and  fifty  pounds  sterling,  value  received. 

"  To  Monsr.  E.  Pellagot,  "  A.  Lion. 

"  Propre.  des  diners  de  Paris, 
"11,  Passage  Jouffion,  Paris" 

The  acceptance  was  written  across  the  above  thus  : — 
"  Accepte  pour  deux  cent  cinquante  livres  sterling  au 
vingt  Juillet  prochain.  JS.  PellagotP 

The  indorsements  were  : — 

"  Pay  to  the  order  of  Mr.  E.  T.  Smith,  at  the  rate  of 
francs  25*75  for  \L  value  received,  the  sum  of  fs.  6437*50, 
ut  retro.  "  A.  Lion'' 

"  Pay  Hirschfield,  Peraire,  &  Co.,  or  order. 

"  E.  T.  Smith:* 

*'  Payez  a  Tordre  de  Monsr.  Emile  Berle  valeur  en 
compte.     Paris,  le  24  Mai,  1864. 

"  P.  P.  Hirschfield,  Peraire  &  Co., 

"  G.  Hirschfield:' 

"  Non  acquit  P.  P.  de  Emile  Berle, 
"  1}.  Lachu" 

The  bill  was  drawn  by  Lion  in  England,  payable  to  his 
order,  and  directed  to  Pellagot  in  Paris  as  above.  It  was 
then  transmitted  by  the  drawer  in  a  letter,  addressed  to  Pel- 
lagot in  Paris,  and  by  him  accepted  in  Paris,  payable  in 
France,  the  words  above  Pellagofs  signature  having  been 
written  by  him  at  the  time.  Pellagot  then  returned  the 
bill  to  Lion  in  England,  and  it  was  indorsed  by  him  in 
blank  and  delivered  to  the  Defendant  in  England,  and 
was  indorsed  by  the  Defendant  in  blank  and  delivered  to 
the  Plaintiff  in  England.  The  Plaintiff  indorsed  and  trans- 
mitted it  to  his  brother,  G.  Hirschfield,  who  was  in  Paris, 
for  collection.    The  brother  indorsed,  and  delivered  it  to 
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1866.  one  Berle,  a  banker,  in  Paris.  It  was  duly  presented  for 
HiRscupiELD  payment  in  France,  and  was  dishonoured,  and  was  then 
Smith  taken  by  the  holder  to  the  proper  office  in  France,  and 
duly  protested,  as  required  by  the  French  law,  and  a  copy 
or  the  protest  was  transmitted  to  the  French  consul  ia 
London,  and  by  him  the  protest  was  in  due  course,  accord- 
ing to  French  practice,  made  known  to  the  Defendant 
without  delay. 

The  law  of  France  requires  an  indorsement  to  be  special,  * 
and  to  state  a  date  and  consideration  :  and  it  appeared  that 
after  the  bill  had  come  into  the  possession  of  the  Plaintiff 
the  indorsements  in  blank  of  Lion  and  Smith  above  men- 
tioned had  been  turned  into  special  indorsements  by  the 
Plaintiff's  brother,  and,  beyond  this,  in  the  special  indorse- 
ment of  Lion  to  Smith,  there  had  been  inserted  the  rate  of 
exchange  according  to  which  payment  was  to  be  made, 
as  it  appears. in  the  copy  above;  and  on  the  face  of  the 
bill  there  was  placed  a  superscription  of  the  same  words, 
purporting  to  make  them  part  of  the  acceptor's  contract, 

which  the  special  indorsement  of  Lion  was  made  to  refer 
by  the  words  ut  retro  therein  inserted. 

The  learned  Judge  directed  a  verdict  to  be  entered  for 
the  Defendant,  upon  the  grounds  that  the  notice  of  dis- 
nonour  was  insufficient,  and  that  the  bill  had  been  rendered 
void  by  the  alterations,  reserving  leave  to  the  Plaintiff  to 
move  to  enter  the  verdict  for  him. 

In  Hilary  Term/  1865,  Edward  James  accordingly 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  Plaintiff  for 
misdirection  (a). 

On  the  2nd  and  4th  May,  1865,  H.  James  and  Har- 
ington  showed  cause,  and  E,  James  and  Thomas  Tapping 
supported  the  rule  (&). 

Cur.  adv.  vuU. 

(a)  In  the  rule  as  drawn  up  the  alleged  ground  of  misdirection  io  re- 
spect of  the  effect  of  the  alterations  of  the  bill  was  by  mistake  omitt«*d. 

(b)  As  these  Reports  were  not  established  till  Michaelmas  Term,  1865, 
the  arguments  are  necessarily  omitted ;  but  they  will  be  found  in  35 
JL  J ,  C.  P.  178,  and  14  W.  R.  455. 
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Erlb,  C.  J.,  now  delivered  the  judgment  of  the  Court        1866. 
as  follows  : —  Hirschfield 

In  this  action  by  the  indorsee  against  the  indorser  of  a  bill        smi'th 
of  exchange,  the  defendant  relied  on  two  grounds  of  defence 
—  1st,  that  he  had  not  received  due  notice  of  dishonour; 
and^  2ndly,  that  the  bill  was  rendered  void  by  alteration. 

As  to  the  -first  ground,  the  facts  were  that  the  bill  was 
drawn  in  England,  payable  to  the  drawer's  order,  directed 
to  and  accepted  by  the  drawee  in  France,  payable  in  France, 
and  was  indorsed  by  the  drawer  in  blank,  and  delivered  to 
the  Defendant  in  England^  and  by  him  indorsed  in  blank, 
and  delivered  to  the  Plaintiff  in  England,  and  indorsed  by 
the  Plaintiff,  and  delivered  to  one  Berle  in  France.    The 
bill  was  duly  presented  in  France  and  dishonoured,  and 
the  holder  took  the  steps  required  by  the  law  of  France  to 
entitle  him  to  recover  from  the  other  parties  to  the  bill ; 
that  is  to  say,  the  bill  was  taken  to  the  proper  oflSce,  and  a 
due  protest  was  made,  and  a  copy  of  the  protest  was  trans- 
mitted to  the  consul  for  France  in  the  foreign  country 
where  a  party  to  the  bill  was  residing ;  that  is  to  say,  as 
respects  this  Defendant,  to  the  French  consul  in  London, 
and  by  that  consul  the  protest  was  in  due  course,  according 
to  French  practice,  made  known  to  the  Defendant  without 
delay.  If  the  action  on  the  bill  had  been  brought  in  France, 
upon  an  indorsement  made  in  France,  these  facts  would 
have  amounted  to  such  notice  of  dishonour  as  the  law  of 
France  requires,  and  would  have  entitled  the  Plaintiff  to 
recover.     As  this  action  was  brought  in  England  against 
an  indorser,  indorsing  in  England,  the  present  question  is 
whether  these  facts  are  evidence  of  due  notice  of  dishonour 
against  this  Defendant,  in  an  action  brought  in  England. 
Our  answer  is  in  the  affirmative,  on  two  grounds:  Ist,  be- 
cause the  point  has  been  decided  in  Rothchild  v.  Currie  (a), 
where  the  bill  was  drawn,    accepted,  indorsed,  and  dis- 
honoured, under  circumstances  similar  to  those  relating  to 
the  present  bill,  and  the  facts  adduced  to  show  notice  of 

(fl)  1  Q.  B.  43. 
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1866.  dishonour  were  also  similar,  and  were  decided  to  be  suflB- 
HiRscuFiELD  cient^  because  they  were  sufficient  according  to  the  law  of 
Smith.  France  ;  secondly,  if  the  reason  assigned  in  that  case  be 
not  now  adopted^  and  if  the  contract  of  an  indorser  in 
England  of  a  bill  accepted  payable  in  FrancCj  be  held  to 
be  a  contract  governed  by  the  law  of  England,  and  so  the 
holder  be  not  entitled  to  sue  in  England  such  an  indorser, 
unless  he  has  given  due  notice  of  dishonour  according  to 
the  law  of  England,  then  the  question  is,  what  notice,  under 
such  circumstances,  amounts  to  due  notice?  If  the  parties 
lived  in  England,  and  their  address  were  known,  the  rule 
is  that  notice  should  be  sent  by  the  post  of  the  day  follow- 
ing the  day  of  dishonour.  But  in  respect  of  bills  dishonoured 
in  a  foreign  country,  such  a  rule  cannot  always  have  a  literal 
application,  because,  among  other  reasons,  the  postal  rega* 
lations  may  make  it  impossible.  Due  notice  is  such  notice 
as  can  reasonably  be  required  under  the  circumstances,  and 
the  reasonableness  of  the  notice  proved  in  evidence  is  a 
question  of  law,  depending  on  the  facts  of  each  particular 
case,  which  facts  are  for  the  jury.  In  the  course  of  prac- 
tice, rules  have  been  recognised  by  the  judges,  and  so  have 
become  law.  See  the  judgments  of  Grose,  J.,  Lawrence, 
J.,  and  Le  Blanc,  J.,  in  Darbishire  v.  Parker  (a). 

If  by  the  law  of  the  place  where  the  bill  is  payable  there 
are  regulations  for  giving  notice  of  dishonour  in  order  to 
make  indorsers  liable  to  the  holder,  a  presumption  is 
i:aised  that  notice  according  to  those  regulations  is  all 
that  the  indorser  should  require. 

The  indorser  of  a  bill  accepted,  payable  in  France,  pro- 
mises to  pay,  in  the  event  of  dishonour  in  France,  and 
notice  thereof.  By  his  contract  he  must  be  taken  to  know 
the  law  of  France  relating  to  the  dishonour  of  bills,  and 
notice  of  dishonour  is  a  portion  of  that  law.  Then,  although 
his  contract  is  regulated  by  the  law  of  England  relating  to 
indorsement,  and  although  he  may  not  be  liable,  unless 
reasonable  notice  of  dishonour  has  been  sent  to  him^  yet 

(a)  6  East,  3,  9—14. 
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the  notice  of  dishonour  according  to  the  law  of  France  1866. 
may  be,  and  we  think  ought  to  be,  deemed  reasonable  Hirscbfield 
notice  according  to  the  law  of  England,  and  be  sufficient  siuth. 
in  England  to  entitle  the  Plaintiff  to  recover  according 
to  that  law.  It  is  reasonable  to  hold  that  the  foreign 
holder  should  have  time  to  make  good  his  right  of  recourse 
against  all  the  parties  to  the  bill  in  whatever  country  they 
may  be.  Here  the  holder  was  a  Frenchman  in  France.  The 
indorsement  to  him  was  by  the  Plaintiff,  a  Frenchman,  in 
France.  The  indorsement  to  him  (the  Plaintiff)  was  by 
the  Defendant,  an  Englishman,  in  England,  and  the  in- 
dorsement to  that  Englishman  by  Lion,  the  payee,  may 
have  been  in  any  country.  The  inconvenience  would  be 
great  if  the  holder  was  bound  to  know  the  place  of  each 
indorsement  and  the  law  of  that  place  relating  to  notice  of 
dishonour,  and  to  give  notice  accordingly,  on  pain,  in  case 
of  mistake,  of  losing  his  remedy ;  whereas,  there  would  be 
great  convenience  to  the  holder  if  notice,  valid  according  to 
the  law  of  the  place,  should  be  held  to  be  reasonable  notice 
for  each  of  the  countries  of  each  of  the  parties,  nnless  an 
exceptional  case  should  give  occasion  for  an  exception. 

The  Defendant's  second  ground  of  defence  was  the  altera- 
tion of  the  bill  after  the  indorsement  by  the  Defendant. 
The  facts  were  that  the  bill  had  been  indorsed  in  blank  by 
Xion,  the  payee,  and  delivered  to  the  Defendant,  and  by 
him  indorsed  in  blank  in  England,  and  delivered  to  the 
Plaintiff,  who  took  or  sent  the  bill  to  France,  where  it  was 
indorsed  to  one  Eerie.  The  law  of  France  requires  an 
indorsement  to  be  special,  and  to  state  a  date  and  con- 
sideration ;  and  one  alteration  made  by  the  Plaintiff  was 
turning  the  indorsements  in  blank  into  special  indorse- 
ments, with  a  statement  of  a  date  and  a  consideration, 
viz.,  for  value  received.  If  this  had  been  all,  it  might  be 
held  to  make  no  change  in  the  liability  of  the  parties,  but 
to  be  a  completion  of  the  intention  of  the  parties  to  indorse, 
and  probably  would  not  have  been  thought  to  make  the 
bill  void ;  for  a  man  may  convert  a  blank  indorsement  intp 
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1866.  &  special  indorsement  in  his  own  favour :  dark  v.  Pigot  (a). 
HiRBCHPiELD^  But  beyond  this,  on  the  special  indorsement  of  Lion  to 
Smith  Smith  was  inserted  the  rate  of  exchange  according  to 
which  payment  was  to  be  made  thus: —  "Pay  to  the 
order  of  Mr.  E.  T.  Smith,  at  the  rate  of  francs  25*75 
for  11.  value  received,  the  sum  of  fs.  6437*50,  ut  retro:'* 
and  beyond  this  there  was  placed  on  the  face  of  the  bill  a 
superscription  of  the  same  words,  purporting  to  make  them 
part  of  the  acceptor's  contract. 

The  Defendant  contended  that  these  alterations  altered 
the  contract  of  the  acceptor  and  of  himself,  which  was  in 
substance  to  pay  according  to  the  rate  of  exchange  at  the 
time  of  dishonour,  a  rate  which  might  be  lower  than  25*75, 
and  as  it  is  law  that  an  alteration  of  a  written  contract,  in 
a  material  part,  makes  it  void,  this  contract  was  rendered 
void  thereby. 

The  PlaintiflT  attempted  to  answer  this  defence  by  oflier- 
ing  evidence  to  prove  that  the  effect  of  tlie  words  in  the 
indorsement,  "  pay  at  25*75,"  did  not  create  a  right  to 
demand  payment  at  that  rate  of  exchange,  but  was  a  de- 
claration obligatory  on  the  holder,  whoever  he  might  be, 
not  to  demand  a  higher  rate  than  25*75,  even  if  the  actual 
rute  should  be  higher,  leaving  the  right  of  the  acceptor,  or 
other  party,  to  pay  at  a  lower  rate,  if  the  actual  rate  should 
be  lower,  unaffected  thereby.  On  this  part  of  the  case  it 
is  not  necessary  to  say  more  than  that  this  evidence  appears 
to  us  to  have  failed.  We  have  therefore  to  decide  whether 
these  alterations  render  the  bill  void  in  the  hands  of  the 
Plaintiff  by  whom  or  on  whose  behalf  they  were  made, 
and  our  answer  is  in  the  affirmative.  They  appear  to  us  to 
bring  this  case  within  the  numerous  authorities  deciding 
that  alterations  of  an  instrument  containing  a  contract  hav- 
ing the  effect  of  altering  the  rights  and  liabilities  of  the 
paities  to  that  contract,  render  that  instrument  void.  The 
contract  of  the  acceptor  is  altered  by  the  superscription  on 

(a)  I  Salk,  126;  5.  C.  12  Mod,  193. 
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the  face  of  the  bill,  and  the  contract  of  the  indorsers  is        1866. 

altered  by  the  superscription  over  the  indorsements  at  the  hir«chfield 
back  of  the  bill,  with  a  reference  to  the  superscription  «• 

added  on  tlie  face  of  the  bill  by  the  words  ut  retro. 

Judgment  for  the  Defendant. 


BeRRYI;.  Da  Costa.  January  IZ. 


(I.)  In  an  action  for  breach  oF  promise  of  marriage,  wherein  it  is  laid  as  j^reach  o/* 
special  damage  that  the  Defendant  debauched  the  Plaintiff  and  ruined  promiMe  t/ 
her  character,  it  would  be  misdirection  to  tell  the  jury  that  they  might  jnarria/tt, 
give  her  damages  as  a  solatium  for  the  injured  feelings  of  her  parents  Direction  to 
and  family ;  but,  where  the  Defendant  is  a  person  of  property,  they  may  jKrw. 
take  into  their  consideration  not  only  the  Plaintiff's  pecuniary  loss  in  Excetsive  da- 
not  becoming  his  wife,  but  the  injury  done  to  her  future  prospects  of  p^ggg^ 
marriage,  her  injured  feelings  and  affections,  and  the  mortification  she  JdmhiibiUtu  of 
must  suffer  in  not  being  able  to  look  her  family  in  the  face.  affidavit  of  De- 

(2.)  In  such  action  the  damages  cannot  be  measured  by  a  known  standard  fg^dant  on  mO' 
as  in  commercial  cases;  but  the  amount  is  peculiarly  a  question  for  the   Hon  for  new 
jury;  and  where  no  witnesses  were  called  for  the  Defendant,  and  it  ap-  frial, 
peared  that  imputations  had  been  cast  upon  the  Plaintiff,  a  person  in 
bumble  life,  and  her  witnesses,  which  failed,  and  the  jury  gave  /^2,500 
damages  against  the  Defendant,  who  was  a  person  of  property ;  and  a 
new  trial  was  asked  for  simply  upon  the  ground  that  the  damages  were 
excessive,  the  application  was  refused. 

(8.)  Quaere,  whether,  in  an  action  for  breach  of  promise  of  marriage,  an 
affidavit  made  by'the  Defendant,  contradicting  and  explaining  the  evi- 
dence given  at  the  trial,  can  be  properly  used  in  support  of  an  appli- 
cation on  his  behalf  for  a  new  trial. 

TkECLARATION  that  the  Plaintiff  and  Defendant 
agreed  to  marry  one  another,  and  a  rea.<^onable  time 
for  such  marriage  elapsed,  and  the  Plaintiff  was  always 
ready  and  willing  to  marry  the  Defendant,  yet  the  De- 
fendant neglected  and  refused  to  marry  the  Plaintiff,  by 
means  of  which  premises  the  Defendant  succeeded  in  de- 
bauching and  carnally  knowing  the  Plaintiff  and  ruining 
her  character. 

Pleas:  1st,  that  the  Defendant  did  not  agree  as  alleged ; 
2nd,  that  a  reasonable  time  for  such  marriage  had  not 
elapsed  at  the  commencement  of  this  suit  as  alleged ; 
3rdly,  that  the  Plaintiff  was  not  ready  and  willing  to  marry 
the  Defendant  as  alleged.     Issues  thereon. 
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1866.  On  the  trial  before  Erie,  C.  J.,  at  the  JUiddlesez  Sittings 

Bbrrt  After  Michaelmas  Term^  1865,  it  appeared  that  the  Plaintiff 
Da  Costa  ^^®  about  twenty-two  years  of  age,  and  was  the  daughter 
of  a  widow  who  dealt  in  lace  and  kept  a  shop  for  that 
purpose  at  Notting  HilL  The  Defendant  was  about 
twenty-eight  years  of  age,  in  no  business  or  profession, 
but  possessed  of  a  present  income  of  about  700/.  per 
annum,  with  expectations  (as  it  was  stated  by  the  Plaintiff's 
counsel)  of  succeeding  to  the  possession  of  100,000/. 

\nJuney  1863,  whilst  the  Plaintiff  was  residing  wilh  and 
assisting  her  mother  in  her  business,  the  latter  opened  a 
post  letter  which  came  for  the  Plaintiff  from  the  Defendant, 
who,  as  it  seemed,  had  made  the  Plaintiff's  acquaintance 
some  short  time  before,  and  seeing  that  it  was  in  a  man's 
handwriting  was  angry  with  the  Plaintiff  about  it.  A  few 
days  afterwards  the  Defendant  called  at  the  shop,  and  the 
Plaintiff  then  told  her  mother  that  he  was  the  gentleman 
who  wrote  the  letter.  He  came  holding  the  Plaintiff's 
arm  and  told  the  mother  that  he  had  come  to  speak  to  her 
about  her  pretty  daughter,  the  Plaintiff;  that  he  hoped  she 
would  not  be  so  cross  with  her ;  that  his  intentions  were 
honorable;  he  wished  her  to  be  educated  properly  and 
taught  music,  and  he  would  make  her  Madam  Da  Costa, 
To  which  the  mother  replied  that  if  that  were  so  she  should 
be  very  glad.  After  remaining  with  the  mother,  the  Plain- 
tiff, and  another  daughter  named  Ellen  for  an  hour  he  w*ent 
away,  the  Plaintiff  accompanying  him  but  returning  the 
same  evening.  On  the  29th  June  and  within  a  few  days 
after  the  Defendant's  call,  there  was  a  Foresters'  fi§te  in 
Lord  HoUandCs  park,  and  the  Plaintiff  went  to  it  accom- 
panied by  her  mother,  the  sister  Ellen  and  the  son  of  a 
greengrocer  in  the  neighbourhood  ;  when  the  Plaintiff  and 
her  mother  having  had  "  some  words,"  the  Plaintiff  went 
the  same  night  to  the  house  of  a  person  in  the  neighbour- 
hood, where  she  had  previously  lodged  for  some  months 
on  account  of  her  mother  s  house  not  containing  sufficient 
accommodation  for  her  family,  and  never  afterwards  slep 
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at  home.  Whilst  the  Plaintiff  was  at  the  lodgings  men-  1866. 
tioned,  the  mother  visited  her  two  or  three  times  and  saw  Berrt 
the  Defendant  there  once,  but  it  seemed  that  he  visited  da  Costa. 
the  PJaintiflf  there  constantly.  In  February ^  1864,  the 
Plaintiff  left  those  lodgings  and  went  to  other  lodgings 
at  Notting  Hill,  where  she  remained  till  the  April  follow- 
ing. She  then  went  to  reside  in  Richmond  Terrace, 
Notting  Hill,  where  she  was  taught  the  piano,  and  con- 
tinued till  May,  She  was  constantly  visited  by  the  De- 
fendant^  and  upon  his  request  and  that  of  the  Plaintiff,  from 
the  time  when  she  went  to  Richmond  Terrace,  the  sister 
Ellen,  who  was  called  as  a  witness,  resided  with  her  as 
companion.  In  May,  1864,  the  Defendant  took  the  Plain- 
tiff to  Paris,  He  had  previously  employed  a  dressmaker, 
who  had  formerly  lived  with  the  PlaintifTs  mother  as  an 
assistant  in  the  business,  and  who,  when  called  as  a  witness 
at  the  trial,  was  a  married  woman,  to  make  up  a  mauve  silk 
dress  for  the  Plaintiff,  which  he  represented  was  to  be  for 
her  wedding-dress,  and  had  given  particular  directions  about 
the  orange  blossoms  and  trimmings,  and  said  that  he  and 
the  Plaintiff  were  going  to  Paris  to  be  married.  Upon  their 
return  they  sent  for  the  Plaintiff's  mother,  and  she  called 
upon  them  at  Richmond  Terrace.  The  Defendant  then  told 
her  that  they  had  just  returned  from  Paris,  and  directed 
the  Plaintiff  to  show  her  mother  her  rings  and  the  beau- 
tiful things  he  had  bought  for  her  in  Paris,  and  she  was 
shown  a  diamond  ring  and  a  wedding-ring  on  her  daughters 
linger,  and  a  bonnet  trimmed  with  orange  blossoms,  and 
supposed  the  Defendant  had  been  married  to  her  daughter. 
Shortly  after  that  interview  the  Plaintiff  removed  to  a  fur* 
nished  house,  rented  for  her  by  the  Defendant.  In  Novem- 
ber, 1864,  the  Defendant  went  abroad,  and  on  the  13th  of 
that  month  wrote  to  the  Plaintiff  from  Lisbon  as  follows : — 

'*  My  dearest  darling  Mary, — 

"  Certain  circumstances  have  caused  me  to  leave 
England.     I  have  broken  up  my  home,  as  you  can  ascer- 
VOL.  I. — c.  p.  X 
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1866*  tain.  I  have  let  my  houae,  at  least  ordered  it  to  be  let,  and 
j^BftRT  '^  ^"1  ^  entirely  given  up  when  an  opportunity  presents 
Da  Coita.  ^^'^'  There  is  no  knowing  when  I  return  to  England.  I 
must  therefore  bid  you  an  eternal  farewell,  and  every  suc- 
cess in  life.  If  we  should  meet  hereafter  it  must  be  as  per- 
fect strangers.  My  future  prospects  in  life  are  such  as  not 
to  make  it  possible  for  me  to  renew  our  acquaintance.  I 
have  done  all  I  can  for  you,  and  you  must  expect  nothing 
more.  If  you  call  on  my  solicitor  he  will  provide  you  with 
funds  such  as  I  can  spare  under  my  present  circumstances. 
Wishing  you  every  prosperity  for  the  future  and  every  good 

wish, 

''  Believe  me  to  remain, 

"  Yours  sincerely, 

"  F.  H.  N.  Da  Costar 

The  Defendant  had  subsequently  married  another  woman. 

In  cross-examination  of  the  Plaintiff's  witnesses  various 
imputations  of  impropriety  of  conduct  were  cast  upon 
the  Plaintiff  and  her  witnesses,  and  especially  it  was  im- 
puted to  her  that  she  had  been  seduced  by  an  officer  in  the 
army  before  her  acquaintance  with  the  Defendant  and  that 
her  conduct  at  the  fete  had  not  been  irreproachable ;  but 
the  questions  put  were  negatived.  No  evidence  was  gieen 
on  the  part  of  the  Defendant, 

In  the  course  of  his  summing  up  the  Lord  Chief  Justice 
told  the  jury  that  if  they  found  for  the  Plaintiff  they  had 
a  right  to  take  into  their  account  compensation  for  the  pain 
caused  to  her  feelings,  and  for  the  change  caused  in  her 
prospects  in  life  from  a  proclaimed  contract  of  marriage 
having  been  broken  off;  that  the  chances  of  her  situatioa 
in  life  were  very  materially  damaged  if  there  had  been  any- 
thing like  an  engagement,  and  very  piuch  more  materially 
damaged  by  the  circumstances  alluded  to  at  the  trial;  thai 
they  were  entitled  to  take  into  their  consideration  the  loss 
she  had  sustained,  because  the  position  that  she  had  of 


XXIX  VICTORIA.  295 

humble  industry  had  been  lost  to  her.  It  was  a  very  bumble        1866. 
path  of  life,  going  out  to  sell  the  mother's  lace ;  but  it  was  a       Bbary 
happy  and  respectable  home.     There  was  a  daughter  sup-     da  Costa. 
ported  by  a  mother,  who  might  have  been  the  comfort  of 
the  mother's  life.     If  the  daughter  came  back  a  wreck, 
with  an  imputation  upon  her  of  all  the  matters  that  had 
been  suggested,  that  home,  instead  of  being  a  home  of 
family  affection,  was  a  home  where  there  was  something 
worse  than  desolation. 

The  jury  returned  a  verdict  for  the  Plaintiff  with  2,600/. 
damages. 

Huddleston  (Keane  and  Wrenfordsley  with  him)  now 
moved  for  a  new  trial,  on  the  grounds  of  misdirection,  and 
that  the  damages  were  excessive.  With  regard  to  the  first 
ground  he  contended,  that  the  terms  in  which  the  learned 
Judge  had  spoken  of  the  home,  instead  of  being  a  home  of 
family  affection,  having  become  worse  than  desolation,  were 
likely  to  have  been  misunderstood  by  the  jury,  and  to  mis- 
lead them  into  giving  damages  not  only  for  the  loss  sus- 
tained by  the  Plaintiff,  but  for  the  injury  done  to  the  home 
of  the  mother.  Even  supposing  the  direction  in  terms  cop> 
rect,  if  the  question  left  to  the  jury  was  capalble  of  being 
misunderstood,  the  Court  would  grant  a  new  trial :  Toutmin 
▼.  Hedley  (a).  As  to  tiie  second  ground  he  proposed  to  put 
in  an  affidavit  made  by  the  Defendant  in  his  own  vindica- 
tion, contradicting  and  explaining  the  evidence  given  at  the 
trial.  Throughout  the  case  it  had  been  alleged  that  the 
Defendant  had  not  only  broken  his  promise,  which  it  was 
admitted  he  had  done,  but  that  he  had  systematically  laid 
siege  to  the  Plaintiff's  virtue :  but  the  facts  stated  in  the 
affidavit  were  a  key  to  the  whole  matter.  The  Defendant 
had  moreover  been  held  out  at  the  trial  as  entitled  to  suc- 
ceed to  the  possession  of  100,000/.     Tlie  evidence  ten- 

(«)  2  C*  K.  157, 161. 
x2 


296  HILARY  T£RM. 

1866.  dered  of  that  was  an  improperly  certified  exemplification 
Berrt  of  his  father's  will^  which  was  objected  to  and  necessarily 
Da  Cobta.  excluded.  The  sister  of  the  Plaintiff,  who  had  been  called, 
had  stated  that  the  Defendant  had  told  her  that  he  was 
worth  700/.  per  annum,  and  that  was  nearer  to  the  tmth, 
though  in  a  large  part  of  that  income  he  only  had  a  life 
interest.  [As  to  the  admissibility  of  the  a6Bdavit  WiUetj  J. 
referred  to  Smith  v.  Woodfine  (a),  where  upon  a  motion  for 
a  new  trial  in  a  similar  case  it  was  held  that  the  Defendant's 
affidavit,  though  required  for  the  purpose  of  pledging  him- 
self to  the  bona  fides  of  the  application,  could  not  be  looked 
at  for  the  purpose  of  explaining  or  contradicting  the  evi- 
dence given  at  the  trial.]  Hawker  v.  Seak  (&)  is  an  au- 
thority to  show  that  both  before  and  since  the  passing  of  the 
Evidence  Act,  14  &  15  VicL  c.  99,  sect.  4  of  which  provides 
that  nothing  in  that  Act  shall  apply  to  suits  instituted  in 
consequence  of  adultery,  the  affidavit  of  the  party  himself 
has  been  receivable  on  motion  for  new  trials  in  actions  of 
crim.  con.  [Erie,  C.  J.  We  think  that  it  will  be  as  well 
that  you  should  read  the  Defendant's  affidavit — not  how- 
ever assuming  that  it  is  admissible;  but  if  it  be  relevant, 
and  it  becomes  material  to  consider  its  admissibility,  the 
question  may  be  argued  afterwards.] 
The  affidavit  was  then  read  by  him. 
It  stated  that  the  whole  of  the  income  derived  by  the 
Defendant  from  all  his  property  did  not  to  exceed  750^  per 
annum,  of  which  664/.,  or  thereabouts,  was  income  which 
'terminated  with  his  life;  that  it  was  not  true  that  he 
seduced  the  Plaintiff;  that  his  acquaintance  with  her  com- 
menced on  the  occasion  of  his  meeting  and  speaking  to  her 
in  Oxfof'd  Street,  in  July,  1863,  when,  at  his  request,  she 
went  and  lunched  with  him  at  a  confectioner's,  and  that  on 
the  same  occasion  she  accompanied  him  to  a  silk  mercer's, 
where  he  purchased  for  her  fourteen  yards  of  blue  glac^  silk, 

(o)  1  C.  B.,  N.  S.  660.  (6)  17  C.  B.  595. 
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gome  lace,  and  a  shawl  for  which  he  paid  51.  I6s.  8d,,  and  1866. 
which  she  accepted  from  him  as  a  gift;  that  on  the  same  BBRinr 
occasion,  in  reply  to  a  certain  request  made  by  him,  she 
made  use  of  the  words  ^'  I  am  unweli,  another  time  ;*'  that 
a  day  or  two  afterwards  she  met  him  by  appointment,  and 
accompanied  him  alone  to  Cremorne  Gardens;  and  that 
he  first  had  sexual  connexion  with  her  on  that  occasion, 
without  anything  on  the  subject  of  marriage  having  been 
mentioned  or  alluded  to  directly  or  indirectly,  at  a  house 
of  ill- fame  near  the  gardens,  within  a  quarter  of  an  hour 
after  they  met  there ;  that  she  accompanied  him  to  and 
stayed  with  him  in  the  house  without  any  objection,  and 
that  the  connexion  was  entirely  witliout  objection  or  con- 
dition on  her  part. 

[Keating,  J.  If  counsel  is  instructed  to  put  questions 
in  cross-examination  conveying  imputations,  and  in  the 
exercise  of  his  discretion  does  so,  the  consequence  is  that 
if  he  does  not  meet  with  the  answers  which  he  expects 
they  recoil  upon  his  client]  [Erie,  C.  J.  As  far  as  I 
could  see  every  one  of  the  imputations  failed.  The  com- 
panion of  the  Plaintiff,  who  as  it  was  suggested  had  lived 
by  casual  means,  had  become  a  married  woman,  and  was 
employed  to  make  the  marriage  dress.  The  whole  of  the 
questions  which  the  Defendant's  counsel  had  been  instructed 
to  ask  came  back  with  a  most  awful  rebound.  It  was  im- 
puted to  the  Plaintiff's  mother  that  she  had.  sold  her 
daughter  to  a  wealthy  proposer.  That  was  rather  incon- 
sistent with  the  expression  of  his  wish  that  the  Plaintiff 
should  be  properly  educated  and  taught  music,  and  his 
instructions  for  the  preparation  of  the  wedding-dress  and 
the  orange  blossoms.] 

WiLLBS,  J.  This  rule  was  asked  for  upon  two  grounds : 
1st,  that  the  Lord  Chief  Justice  misdirected  the  jury;  and, 
2ndly,  that  the  damages  are  excessive.  As  to  the  first 
ground  I  am  of  opinion  that  there  was  no  misdirection. 
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1866*  I^  estimating  the  amount  of  damages  in  this  species 
Bbrrt  of  action  the  jury  are  not  limited  to  the  pecuniary  loss 
suffered  by  the  Plaintiff;  but  are  at  liberty  to  take  into 
their  consideration  the  injury  done  to  her  feelings  and 
affections.  This  has  been  laid  down  so  often  and  acted 
upon  so  frequently  by  juries  that  it  is  unnecessary  to  do 
more  than  refer  to  Smith  ▼.  Woodfine  (a\  as  containing  all 
the  authorities  upon  tlie  subject.  The  supposed  misdirec- 
tion consisted  in  the  Lord  Chief  Justice  pointing  out  to  the 
jury  the  contrast  between  the  position  previously  occupied 
by  the  Plaintiff  as  the  daughter  of  an  honest  mother  and 
one  of  a  respectable  family,  and  her  present  d^raded 
condition,  that  she  had  brought  desolation  upon  her  home, 
and  directing  their  attention  to  that  as  a  circumstance  to 
enhance  the  damages.  If  the  Lord  Chief  Justice  had  in- 
tentionally directed  the  jury  or  had  been  understood  by 
them  to  lay  down  that  they  were  entitled  to  give  damages 
to  the  Plaintiff  as  a  solatium  for  the  injured  feelings  of  the 
mother  and  her  family  at  home,  as  well  as  the  Plaintiff's, 
undoubtedly  that  would  have  amounted  to  misdirection ; 
but  it  is  clear  that  my  Lord  did  not  intend^  and  could  not 
have  been  understood  as  intending,  that  they  should  take 
any  such  course  as  that.  The  summing-up  amounts  to 
this — that  the  Plaintiff  was  entitled  to  recover  damages  not 
only  for  her  loss  in  not  becoming  the  wife  of  a  person  of 
property,  but  for  the  aggravation  of  that  loss  by  reason  of 
the  Defendant's  breach  of  promise  having  followed  upon 
the  seduction,  and  the  Plaintiff's  future  prospects  of  being 
married  to  another  person  being  thereby  materially  les- 
sened. No  doubt  it  was  also  my  Lord's  intention  to  point 
out  that  the  Plaintiff  would  return  to  her  family  not  as  a 
virtuous  and  respected  member  of  it,  but  shut  out  from 
the  consideration  she  had  previously  held  there,  and  com- 
pelled as  it  were  to  skulk  into  the  home  she  bad  made 
desolate,  unable  to  lift  her  eyes  to  those  of  the  other  mem- 
Co)  1  C.  B ,  N.  S.  6C0. 
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bers  of  her  family  ;  and  I  apprehend  that  the  mortification        1866. 

which  a  woman  must  feel  under  such  circumstances  in  not       i^^ 

beine:  ftble  to  look  her  family  in  the  face  must  be  taken  ^ 

°  J  Da  Costa. 

into  account.     The  authorities  show  that  the  damages  in 

an  action  for  a  breach  of  promise  of  marriage  are  to  be 
estimated  differently  from  those  in  the  case  of  an  ordinary 
breach  of  contract.    There  was  therefore  no  misdirection. 

With  regard  to  the  2nd  point ;  the  Court  is  called  upon 
to  exercise  an  exceedingly  nice  jurisdiction,  and  it  is  incum- 
bent upon  us  to  take  care  that  we  do  not  exceed  our  pro- 
vince by  trenching  upon  that  of  the  jury.  In  Smith  v. 
Woodfine  (a)  the  jury  gave  3,000/.  damages,  and  there  wa^ 
a  motion  to  set  aside  the  verdict  and  for  a  new  trial  upon 
that  ground,  following  much  the  same  course  as  here ;  but 
it  is  there  laid  down  that  the  Court  will  not  interfere  with 
the  discretion  of  the  jury  as  to  the  amount  of  damages, 
unless  there  has  been  some  obvious  error  or  misconception 
on  their  part,  or  it  is  made  apparent  that  they  have  been 
actuated  by  undue  motives. 

It  has  not  been  suggested  in  the  present  case  that  there 
has  bfien  any  error  or  misconception  on  the  part  of  the 
jury.  All  the  facts  were  before  them.  Then  were  they 
actuated  by  any  undue  motive?  The  only  ground  upon 
which  we  are  asked  to  interfere  is  that  the  damages 
were,  as  it  is  said,  extravagantly  excessive.  But  it  is 
impossible  to  exclude  from  our  consideration  that  not 
only  did  the  Plaihtiff,  a  poor  girl,  by  the  breach  of  the 
Defendant's  promise,  lose  the  opportunity  of  marrying 
a  gentleman  in  a  much  higher  position  in  life  than  her 
own,  and  by  being  defyived  of  her  virtue  lose  the  oppor- 
tunity of  contracting  a  happy  marriage  with  another  man ; 
bat  that  at  the  trial  imputations  were  heaped  upon  her  and 
those  connected  with  her,  and  it  was  attempted  to  save  the 
Defendant  from  damages  at  the  expense  of  the  Plaintiff's 
character  and  that  of  the  other  members  of  her  family. 

(fl)  1  C.  B.,  N.  5.  660. 
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1866,  That  having  been  the  course  taken  and  the  imputations  not 
Bbrrt  having  been  established,  the  Defendant  cannot  complain 
Da  Costa,  that  the  jury,  who  were  but  men,  found  their  verdict  for  an 
amount  which  was  probably  more  than  they  would  other- 
wise have  given.  It  was  for  the  jury  to  say  what  amount 
should  be  given.  I  am  bound  to  say  that  I  think  it  was  a 
case  for  considerable  damages,  and,  though  the  amount 
given  is  more  than  perhaps  I  should  have  felt  disposed  to 
give,  I  cannot  say  that  it  was  too  large. 

Keating,  J.  I  am  quite  of  the  same  opinion,  and,  on 
the  first  point,  agree  entirely  with  my  Brother  WiUes  as  to 
what  was  the  effect  of  my  Lord's  direction.  The  jury 
could  not  have  been  misled  by  the  observations  that  have 
been  referred  to,  because  before  they  were  made  my  Lord 
bad  stated  to  the  jury  clearly  and  distinctly  for  what  they 
might  give  damages,  and  afterwards  repeated  a  similar 
statement.  I  also  agree  with  my  Brother  Willes  as  to  the 
functions  of  the  Court  in  dealing  with  the  verdict  of  a  jury. 
The  amount  of  damages  was  upon  a  very  liberal  scale ;  but 
was  not  so  large  as  to  justify  us  in  setting  aside  the  verdict 
upon  the  ground  that  it  was  excessive. 

Smith,  J.  I  am  of  the  same  opinion.  I  agree  with  my 
Brothers  that  there  was  no  misdirection,  for  the  reasons  that 
have  been  given.  As  to  the  damages  I  agree  that  the  juris- 
diction to  be  exercised  by  the  Court  in  reviewing  the  ver^ 
diet  of  the  jury  ought  to  be  exercised  with  discretion.  In 
cases  of  this  description  it  is  not  as  in  commercial  cases, 
where  there  is  something  like  a  standard  of  damages,  by 
which  the  propriety  of  the  amount  given  may  be  judged  of, 
but  it  is  peculiarly  for  the  jury  to  say,  having  regard  to  all 
.  the  surrounding  circumstances,  what  is  the  proper  amount 
of  compensation.  It  is  impossible  to  analyze  the  elements 
of  their  verdict,  or  tell  in  what  light  they  may  have  viewed 
the  evidence.    They  are  clearly  entitled  to  take  into  their 
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consideration  not  only  the  pecuniary  and  worldly  loss  of  the        1866. 
Plain tiflTy  but  al^o  her  wounded  feelings  and  altered  social       Bbrry 

position-  Da  Cmta. 

Then  with  regard  to  the  condition  in  life  of  th^  Defend- 
ant. There  was  evidence  that  he  was  possessed  of  an 
income  of  between  600/.  and  700/.  per  annum  ;  and  it  was 
suggested  that  he  had  large  expectations.  But  he  had  the 
means  at  the  trial  of  proving  what  his  property  really  was^ 
and  did  not  avail  himself  of  them ;  and,  even  now  when  Mr. 
Huddleston  moves  upon  the  Defendant's  aflSdavit  to  inform 
the  conscience  of  the  Courts  the  guarded  way  in  which  the 
affidavit  is  framed  does  not  cure  the  omission.  It  appears, 
however^  even  upon  that  affidavit  that  he  has  a  large  in- 
come, and  he  is  certainly  a  gentleman  whose  property  is 
considerable. 

Where  imputations  on  the  character  of  the  Plaintiff  have 
been  made  by  the  Defendant's  counsel,  acting  upon  his  in- 
structions, and  have  failed,  a  jury  may  have  thought  that 
they  ought  not  to  have  been  made  without  some  proof 
being  given  of  their  genuineness.  Without  saying  what 
damages  I  should  have  given,  I  think  it  is  clearly  not  a 
case  for  the  interference  of  the  Court. 

ErlE|  C.  J.,  concurred. 

Rule  refused. 
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Seagrave  v.  The  Union  Marine  Assurance 

Ftbruarg  28.  CoMPANY. 


Marine  policy.      1.  The  fact  of  a  person  being  named  both  shipppr  and  consignee  in  a  bill  of 
JnswrabU  inte'  lading  is  primd  facie,  but  not  conclusive,  evidence  of  an  inaurable  In- 

reti,  terest  in  him.     If  he  is  a  mere  agent  without  lien  on  the  goods,  or 

possession  x>t  them  as  bailee,  or  liability  to  account  for  their  loss  by  the 
perils  insured  against,  he  has  no  insurable  interest. 
2.  SembUt  a  mere  agent  without  possession  or  lien  has  not  an  insurable 
interest  to  the  extent  of  the  value  -of  the  goods,  simply  because  his 
name  appears  in  the  bill  of  lading  instead  of  that  of  his  principal. 
8.  The  Plaintiff*s  firm,  brokers  at  Liverpool,  having  received  an  order 
from  Af.p.  of  Londonderry,  to  ship  him,  as  they  were  in  the  habit  of 
doing,  some  guano,  wrote  to  M.  that  they  had  engaged  a  ship  to  de- 
liver the  goods,  and  stated  the  price ;  and  asked  him  if  he  proposed  to 
insure.  M,  insured  the  goods;  and  next  day  replied  to  Plaintiff  thus: 
"  I  cannot  understand  this  (the  price),  when  I  know  that  Bt.  L,  supplies 
you  guano  in  Scotland  at  9/.  15«.  net  there  to  dealers ;  besides,  1  look 
as  heretofore  for  the  special  allowance  made  to  me  at  the  origin  of  our 
transactions ;  and  now  that  you  are  making  some  arrangements,  it  may 
be  as  well  that  I  should  know  how  we  are  to  get  on  for  the  future." 
M,  did  not  countermand  the  goods ;  and  the  Plaintiflf  shipped  guano, 
of  which  Z).  &  Co.  were  the  sellers.  On  receipt  of  M.^e  letter,  the 
same  day,  4th  March,  he  obtained  from  the  captain  a  bill  of  lading 
making  the  goods  deliverable  at  Londonderry  **  to  the  order  of  O.  S.  ft  Co* 
(the  Plaintitf's  firm)  or  their  assigns;*'  and  by  the  invoice  the  goods 
were  described  as  "  delivered  to  account  of  il#."  PlaintiiTs  firm  alsd 
on  that  day  insured  the  goods  with  the  Defendants.  On  the  7th  the 
i  ship  and  cargo  were  totally  lost.    On  the  9th  M.  and  the  Plaintiff  met, 

I  while  ignorant  of  the  loss,  and  having  agreed  as  to  price,  the  Plaintiff 

thereupon  indorsed  the  bill  of  lading,  and  handed  it,  with  the  invoice, 
to  M,,  who  accepted  a  bill  for  the  amount.    M.  then  brought  an  action 
against  his  underwriters,  recovered  1,200/.,  and  was  paid  1,150/..  and 
t  this  was  the  amount  at  which  the  goods  were  valued  in  the  now  PUin- 

I  tiff's  policy,  and  M,  paid  D.  &  Co.  in  full.     The  Plaintiff  then  brought 

I  this  action,  averring  an  interest  in  himself,  and  claiming  in  effect,  and 

I  really  for  the  benefit  of  M.,  the  following  items— viz.,  50/.  of  the  former 

I  verdict  not  paid,  49/.,  extra  costs,   104/L  difference   between  the  in- 

I  terest  which  he  recovered  and  the  interest  which  he  had  to  pay  his  own 

I  bankers  in  order  to  raise  money,  and  20/.  travelling  expenses,  not 

alleged  to  be  connected  with  the  insurance;  and  he  obtained  a  verdict 
for  200/.  Held,  that  the  Plaintiff  had  no  insurable  interest :  and  the 
Court  refused  to  amend  the  declaration  by  inserting  a  statement  of  in- 
terest in  Plaintiff's  principal,  on  the  ground  that  M.  was  the  real  Plain* 
'  tiff  in  the  action. 

I 

rpHE  main  facts  of  this  case  have  already  been  reported 
under  the  name  of  Joyce  v.  Suoann  (a).     The  pro- 
ceedings in  the   present  action  and  the  additional   facts 
proved  are  fully  set  out  in  the  judgment  of  the  Court.     It 

(fl)  17  C.  B,  N.S.84. 
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will  be  sui&cient  to  state  here  that  the  cause  was  tried        1866. 

before  Martin,  B.,  at  Liverpool,  at  the  Winter  Assiies,     S^aorav. 

1865.  and  that  the  Plaintiff  sued  on  a  policy  of  insurance        UinoN 

_        ,         ,  .  .  1       ,      T^,  .    .«.   Mahine  Ai- 

efifected  on  the  same  cargo  as  was  insured  by  the  Plaintiff  suranci  Co. 

in  the  fornner  action,  and  valued  at  1,150/.  It  being  ob- 
jected that  the  Plaintiff  in  this  action  had  no  insurable 
interest,  the  learned  Judge  ruled  to  the  contrary,  and  a 
Terdict  was  entered  for  the  Plaintiff  for  200/. 

In  Hilary  Term  a  rule  was  obtained  by  the  Defendants, 
calling  upon  the  Plaintiff  to  show  cause  why  that  verdict 
should  not  be  set  aside,  and  a  new  trial  had  between  the 
parties,  on  the  grounds,  1st,  that  the  Judge  misdirected  the 
jury,  in  telling  them  that  the  facts  proved  established  a  suffi- 
cient insurable  interest  in  the  Plaintiff;  2nd,  that  there  was 
no  sufficient  evidence  of  an  insurable  interest  in  the  Plaintiff 
to  entitle  him  to  recover;  3rd,  that  there  was  a  material 
variance  between  the  policy  as  set  out  in  the  declaration  and 
the  policy  proved,  in  this,  that  the  declaration  alleged  the 
insurance  to  be  absolute  and  unqualified,  whereas  the  policy 
contained  the  qualifying  words  following,  ^'such  losses  and 
damages  thereinafter  expressed  as  might  happen  to  the 
subject-matter  of  the  policy  and  might  attach  to  the  policy;" 
and  why,  in  the  event  of  the  rule  being  made  absolute,  the 
Defendants  should  not  be  at  liberty  to  amend  the  pleadings 
in  the  cause,  in  such  manner  as  might  appear  right  to 
the  Court. 

The  rule  was  argued  on  the  9th  February. 

Brett,  Mellish  and  Potter  showed  cause  and  contended, 
first,  that  it  was  not  necessary,  in  order  that  the  Plaintiff 
should  succeed,to  overrule  the  decision  m  Joyces. Swann(a)', 
that  although  the  Court  held  that  the  Plaintiff  in  that 
action,  the  purchaser  and  an  insurer  of  the  goods,  again 
insured  by  the  present  Plaintiff,  had  an  insurable  interest, 
yet  here  as  the  parties  were  not  the  same,  and  the  evi- 
dence was  in  some  respects  different,  it  was  possible  that 

(fl)  17  C.  B.,  ^.  S  84» 
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1866.        the  present  Plaintiff  also  had  an  insurable  interest;  2nd9 

Sbaoravb     thaty  assuming  there  was  a  complete  contract  passing  the 

Uh'on        property  to  At*  Carter^  the  real  Plaintiff  in  Jojfce  v.  Swann, 

Marine  As.   there  might  still  be  an  insurable  interest  in  the  present 
8U&ANCE  Co.         .     ^  ^ 

Plamtiffy  on  the  ground  that  he  was  an  agent  dealing  with 

goods  in  his  own  name,  making  himself  personally  liable 
for  freight,  and  personally  liable  to  HP  Carter ;  and  Srdly, 
that  a  beneficial  interest  in  the  Plaintiff  was  not  necessary  to 
maintain  an  action  on  a  policy  of  insurance.  They  re- 
ferred to  1  AmauU  on  Insurance  (a),  and  Phillip*  on  In- 
surance {b).  [WilleSf  J.y  referred  to  Browne  y.  i7ar«(c).] 
The  point  as  to  variance  was  not  pressed. 

Temple,  C  Rtusell  and  Cohen,  in  siipport  of  the  rulci 
proceeded  to  show  that  there  was  a  complete  bargain 
between  the  Plaintiff  and  M*  Carter,  passing  the  property 
in  the  guano  to  the  latter ;  but  the  Court  intimated  that 
the  decision  in  Joyce  v.  Swann  was  conclusive  on  that  point. 
They  then  argued  that  the  Plaintiff  had  no  insurable  in- 
teresty  stating  that  he  never  had  physical  control  over  the 
goods,  nor  had  been  consignee  of  them  ;  that  he  was  a  mere 
conduit  pipe  to  direct  the  destination  of  the  goods  for  sale; 
that  he  had  no  lien  in  respect  of  any  advance ;  that  the 
facts  proved  at  the  trial  were  the  same  as  in  Joyce  v. 
Swann,  or,  if  different,  were  rather  in  favour  of  the  present 
Defendants;  and  that  if  the  form  of  the  bill  of  lading  were 
relied  on,  it  was  not  conclusive  against  the  Defendants. 
They  cited,  in  addition  to  cases  mentioned  in  the  judgment  of 
the  C!ourt,  Lucena  v.  Craufurd  (d) ;  Morgan  v.  Price  («) ; 
Sparkes  v.  MarshalHf);  and  referred  to  Duer  on  Insur- 
anceiff),  citing  De  Forest  v.  The  Fulton  Fire  Insurance 

(a)  3rd  ed.  pp.  66,  67. 

(6)  Pagei  177,  178,  i.  311,  3rrf  ed.  (c)  4  H.  *  N.  822. 

(</)  la  error,  2  B.  4  P.,  N.  li.  269;  per  Lnunence,  J.,  pp.  300,  301 ; 
per  Lord  Eidon,  pp.  321,  324. 
(0  4  Ex.  615. 
(/)  2  Bifig.,  N.  C.  761.  (jg)  Vol.  2,  pp.  104,  105. 
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Co.  (a);  Wolff  y,Hornca8tie(b);  Conway  y.  Or  ay  {c);  Car-       1866, 

ruthers  v.  Skedcbn(d);  'and  to  1  Phillips  on  Insurance  {e).     Sbagravb 

Cur.  adv.  vult.  Unioh 

Marine  As- 
WiLLES,  J.,  now  delivered  the  judgment  of  the  Court :      suramcb  Co. 

This  was  an  action  upon  an  insurance  of  guano,  valued 
at  1,150/.,  on  board  the  Ann  and  Isabella,  from  Liverpool 
to  Londonderry. 

The  declaration  averred  interest  in  the  Plaintiff,  George 
Seagrave,  only.  The  pleas  denied,  first,  the  policy,  upon 
which  nothing  turns  ;  and  secondly,  that  the  Plaintiff  had 
an  insurable  interest. 

On  the  trial,  before  Martin,  B.,  at  the  last  Winter 
Assizes  at  Liverpool,  the  Plaintiff  had  a  verdict  for  200/. 
In  the  last  term  the  Defendant  obtained  a  rule  for  a  new 
trial  upon  various  grounds,  which  came  on  for  argument  at 
the  sittings  after  term,  before  Keating  and  Smith,  J  J., 
and  myself,  when  we  took  time  to  consider. 

It  appears  that,  in  the  year  1864,  M^  Carter^  of  Lon- 
donderry, suing  in  the  name  of  Joyce,  recovered  in  this 
Court  against  Swann  and  other  underwriters,  upon  an  insur- 
ance upon  the  same  cargo  for  the  same  voyage,  the  sum  of 
1,200/.,  of  which  he  received  1,150/.  M' Carter's  interest 
was  alleged  to  be  that  of  buyer  of  the  guano,  before  its  loss, 
from  the  now  Plaintiff's  firm ;  so  that  one  set  of  under- 
writers has  already  paid  the  whole  amount  at  which  the 
guano  was  valued  and  insured  in  the  policy  now  sued  upon. 

The  details  were  as  follows:— Upon  the  14th  of  February, 

1863,  M* Carter,  viho  had  from  time  to  time  bought  guano 

of  or  through  the  now  PlaintifTs  firm,  wrote  to  them,  stating 

that  if  it  suited  them  to  ship  soon  100  tons  of  guano,  at 

6«.  6J.  freight,  to  be  paid  for  the  1st  of  May,  they  might 

do  so.     Upon  the  26th  of  February  the  Plaintiff's  firm 

wrote  to  M' Carter,  stating  that  they    had  engaged  the 

Ann  and  Isabella  to  take  about  115  tons,  at  65.  6d.,  and 

(a)  I  Hall,  Rep.  (Americafi)  84.  (</)  6  Taunt.  14,  and  id ,  p.  209. 

(6)  1  fi.  4-  P.  316.  (f )  Sectiont  175  and  309. 

(c)  10  EaU,  536. 
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^866.       that  they  expected  to  have  the  cargo  on  board  about  the 
Skaoravb     middle  of  the  next  week^  and  pro|Tosed  to  draw  upon  him 

Um^k  fp^  >^  A^  10/.  per  ton.  M' Carter  roust  have  made  up  bis 
»VBANCB  Co"  ™'"^  *°  ^^^  ^^^  cargo  thus  ofTered,  for  he  did  not  write 
to  countermand  it;  and  upon  the  2nd  of  March  he  effected 
an  insurance,  throu^rh  one  Jor/ce,  of  this  very  cargo,  per 
Ann  and  Isabella^  for  I92OO/.  Upon  ihe  3rd,  he  wrote  com- 
plaining that  the  price  charged  was  10/.  a-ton,  when  it  was 
only  9/.  15«.  net  in  Scotland,  but  not  refusing  it ;  on  the 
contrary,  stating  that  he  expected  the  usual  allowance, 
which  was  a  matter  of  course.  Upon  the  4th  of  March 
the  cargo  was  shipped  at  Liverpool^  under  a  bill  of  lading, 
making  the  goods  deliverable  ''  to  the  order  of  George 
Seagrave  k  Co.  (the  Plaintiff's  firm),  or  to  their  assigns." 
The  invoice  was  made  out  the  sapie  day,  describing  the 
guano  as  "  delivered  to  the  account  of  M*  Carter f*^  accord- 
ing to  the  letter  of  the  26th  of  February,  Then  the  Plain- 
tiff's firm  having,  upon  the  4th  of  March^  received  the 
letter  of  the  3rd,  effected  with  the  present  Defendants 
the  policy  upon  which  this  action  is  brought,  upon  the 
cargo,  valued  at  1,150/.,  to  which  extent,  from  that  time, 
there  were  two  insurances.  The'  Plaintiff  at  that  time  was 
at  Belfast^  and  intended  to  visit  Londonderry;  and  the 
invoice  and  bill  of  lading  were  forwarded  to  him,  to  be 
handed  there  to  M*  Carter,  Upon  Saturday ,  the  7th  of 
March,  in  the  evening,  the  Plaintiff  arrived  at  Ar  Carter's 
private  house,  upon  a  visit,  and  informed  him  of  what  had 
been  done,  to  which  M*  Carter  made  no  objection.  After- 
wards, upon  that  night,  the  ship  and  cargo  were  lost.  Upon 
Monday  the  9th,  before  the  loss  was  known,  the  Plaintiff 
and  M^  Carter  went  to  the  office  of  the  latter,  and  there, 
without  more,  the  bill  of  lading  was  indorsed  by  the  Plain- 
tiff, and  handed  to  M* Carter  with  the  invoice;  and  he 
accepted  a  bill  for  the  amount  They  learnt  of  the  loss  the 
same  day ;  but,  so  far  as  appears,  neither  did  M*  Carter  ask 
to  have  back,  nor  did  the  Plaintiff  offer  to  return  the  bill ; 
indeed,  that  would  have  been  inconsistent  with  all  that  had 
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passed)  and  especially  with  M"  Carter* s  tacit  assent  upon  ^866. 
the  Saturday  evening  before  the  loss,  and  the  payment  Seaoravb 
upon  the  Monday  accordingly.  Further,  upon  bearing  of  Unioh 
the  lossy  M*  Carter  asked,  not  for  his  bill,  but  for  the  policy  iuramceCo* 
effected  by  the  Plaintiff,  which  the  latter  declined  to  give, 
and  referred  M^  Carter  to  his  own  underwriters.  Both 
parties,  therefore,  treated  the  purchase  as  being  between 
themselves  effectual  and  binding,  which  it  could  not  have 
been  unless  complete  before  the  loss.  Accordingly,  3f'  Carter 
brought  the  action  in  the  name  of  Joyce  against  his  under- 
writers; and  principally  upon  his  own  evidence,  with  thai 
of  the  documents,  but  without  calling  the  now  Plaintiff  as 
a  witness,  he  established  in  fact,  to  the  satisfaction  of  a 
London  jury ^  under  the  direction  of  JErfe,  C.  J.,  and  after- 
wards in  law,  to  the  satisfaction  of  this  Court,  that  what 
the  parties,  buyer  and  sellers,  had  agreed  to  act  upon  was 
the  true  construction  of  the  transaction ;  and  that  the  sale 
was  completed  by  the  letters  of  the  26th  of  February^  acted 
upon  by  the  sellers  by  shipping  on  account  of  ilf^ Career, 
and  by  M^  Carter  by  not  rejecting  the  offer,  by  insuring 
upon  the  2nd  of  March  (the  goods  being  at  his  risk  as  well 
as  on  his  account),  by  the  letter  of  the  3rd  of  Marah^  which 
in  this  Court  was  considered  as  a  reluctant  assent  to  take 
the  cargo,  by  his  assent  and  acquiescence,  upon  the  evening 
of  Saturday^  the  7th  of  Marchy  when  Seayrave  (the  Plain- 
tiff) informed  him  of  what  had  been  done,  by  taking  the 
bill  of  lading,  and  paying  upon  the  9th,  without  any  new 
terms,  showing  that  the  transaction  was  complete  at  latest 
upon  the  Saturday ^  and  by. acting  upon  the  sale  as  valid 
after  news  of  the  loss.  The  non -indorsement  of  the  bill  of 
lading  before  the  loss  did  not,  it  is  scarcely  necessary  to 
remark,  exclude  that  conclusion :  Coxe  v.  Harden  (a) ; 
Browne  y.  Hare  {b).  M' Carter,  the  buyer,  thus  obtained 
judgment  for  1,200/.,  and  he  has  been  paid  1,150/.,  the 
whole  amount  at  which  the  guano  was  valued  in  the  policy 
now  sued  upon,  and  he  paid  the  sellers  as  upon  a  success- 
(a)  4  Eatt,  21 1 .  (b)  4  H.  ^  N.  822. 
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1866.       All  adventure;  so  thai  the  sellers  got  all  they  could  have 
Seagravb     got  if  the  cargo  was  safe,  and  thus  both  buyer  and  sellers 

Union  ^^^^  indemnified  against  any  risk  which  was  insured  against 
by  the  Defendants,  and  it  might  have  been  supposed  that 
the  insurers  had  heard  the  last  of  the  matter. 

It  appears,  however,  that  M*  Carter  was  dissatitfied  with 
the  amount  which  he  recovered  in  the  name  of  Joyce,  as  to. 
the  following  particulars  detailed  by  him  at  the  trial,  viz«, 
50/.  of  the  former  verdict  not  paid ;  49/.  extra  costs ;  104/. 
difference  between  the  interest  which  he  recovered  and 
the  interest  which  he  had  to  pay  his  own  bankers,  in  order 
to  raise  money;  20/.  travelling  expenses,  not  alleged  to 
have  come  within  the  suing  and  labouring  clause,  or  to 
have  had  anything  to  do  with  the  insurance. 

The  mass  of  these  items  was  irrecoverable  under  any  cir- 
cumstances against  the  underwriters  upon  either  policy; 
and  no  one  of  them  could  by  any  proceeding  be  justly 
claimed  against  the  present  Defendants.  M^Carter,  how- 
ever, took  a  different  view  of  liis  rights ;  and  it  appears 
now  plainly  that,  by  arrangement  between  him  and  the 
Plaintiff,  the  present  action  was  brought  in  effect  to  en- 
force payment  of  the  enumerated  items,  though,  under 
good  advice,  a  verdict  was  not  sought'  for  the  whole  1,160/. 
— a  measure  which,  if  resorted  to,  would,  we  believe,  have 
so  demonstrated  the  impropriety  of  the  claim  as  to  prevent 
the  actual  result  of  a  verdict  in  the  Plaintiff's  favour. 

At  the  trial  of  this  cause  the  Plaintiff's  case  was  launched 
upon  his  own  evidence,  which  was  to  the  same  effect  as  that 
given  by  M*  Carter  upon  the  trial  of  Joyce  v.  Swann,  with 
these  exceptions, — first,  that,  after  the  examination  by  coun- 
sel was  over,  in  answer  to  a  question  put  by  the  learned  Judge 
(being  the  question  for  decision),  the  Plaintiff  made  the 
following  statement:  'M  made  the  sale  to  M* Carter  on 
the  9th  ;"  secondly,  that  the  Plaintiff  stated,  that,  instead 
of  being  principal  in  the  actual  or  intended  sale,  his  firm 
were  only  commission  agents  (not  del  credere)  of  Dixon 
k  Co.,  of  the  same  town.     And,  although  the  objection  on 


XXIX  VICTORIA.  309 

the  score  of  insurable  interest  was  urged  early  in  the  case,       1866. 
the  Plaintiff's  only  account  of  his  interest  was,  that  his  firm     Sbagrayb 
were  brokers,  not  factors ;  nor  did  it  appear  that  the  guano       unioh 
ever  was  in  their  possession  as  bailees,  nor  that  they  had   Marine  A»- 
any  lien.     The  evidence  was  quite  bare  upon  this  point; 
and  it  is  more  consistent  therewith  that  the  guano  went 
straight  from  the  stores  of  Dixon  &  Co.  to  the  ship,  and 
that  the  name  of  the  Plaintiff's  firm  was  put  in  the  bill  of 
lading,  in  accordance  with  a  not  uncommon  practice  of 
brokers  to  carry  on  business  in  their  own  names,  aiul  not 
because  they  had  any  other  interest  in  the  transaction. 
And  this  appears  to  be  the  reasonable  conclusion  from 
the  evidence  of  the  Plaintiff,  who  gave  no  further  account 
of  his  interest  than  that  he  acted  as  broker  and  agent 
for  Dixon  k  Co.,  coupled  with  the  fact  that  he  sought 
to  recover  nothing   upon   his   own  behalf,  but  all  for 
JlPCarier. 

The  last  additional  fact  to  which  the  Plaintiff  was 
examined  was,  as  to  the  payment  of  the  bill  given  him 
for  the  price  of  the  guano.  At  first  he  stated,  ''  It  has  not 
been  paid;  200/.  or  300L  is  still  unsatisfied;"  ''The  bill 
has  not  been  satisfied,  to  a  considerable  extent;"  ''  Messrs. 
Dixon  have  suffered  a  loss."  But,  upon  cross-examina- 
tion, he  said:  ^* 3P Carter  dishonoured  the  bill  at  first. 
It  was  satisfied  by  mutual  arrangement.  We  were  put  to 
expense  by  the  dishonour  and  delay," — not,  be  it  observed, 
by  the  loss  of  the  goods. 

Now,  the  only  way  of  reconciling  these  contradictory 
statements  is,  to  suppose  that  the  200/.  or  300/.  spoken  of 
by  the  Plaintiff  represent  the  200/.  or  300/.  made  up  of  the 
items  already  enumerated  as  claimed  by  M*  Carter,  and 
which  are,  by  agreement  with  IIP  Carter  (who  is  probably 
a  good  customer),  to  be  allowed  or  not  allowed  to  him,  ac- 
cording to  the  event  of  the  present  action. 

Upon  that  evidence,  without  calling  M*  Carter,  the 
Plaintiff  relied ;  whereupon  certain  objections  were  taken 
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^80^'       for  the  Defendants^  some  of  them  founded  apon  mere  for- 

Sbaoratb     mij  yariancesy  to  which  we  attach  no  importance,  and  one 

Union       which  raises  the  main  question,  yiz.,  that  Dixon  &  Co.,  who 

suRANCB  Co.   had  been  indemnified  by  payment,  and  not  the  Plaintifl^ 

were  the  persons  interested  in  the  policy,  and  that  the 

Plaintiff  had  not  proved  any  interest  in  the  subject-matter 

of  insurance. 

The  learned  judge  overruled  these  objections;  and  the 
Defendants  called  JiP Carter  (the  real  Plaintiff)  as  a  wit- 
ness. jBP  Carter,  like  the  nominal  Plaintiff,  gave  evidence 
to  the  same  effect  as  in  the  former  cause  of  Joyce  v.  SuKam, 
with  these  exceptions,  that,  after  the  examination  by  counsel 
was  over,  he,  in  answer  to  a  question  put  by  the  learned 
Judge  (being  the  question  for  decision),  made  the  following 
statement,  viz.,  **  The  purchase  by  me  was  on  the  Monday 
morning,  the  9th."  As  to  the  bill  in  payment  of  the  guancs 
M* Carter  stated:  ''It  is  paid  or  satisfied."  As  to  the 
items  of  claim  already  set  forth,  he  added :  ''  /expect  to  he 
m€ide  good  this  loss  out  of  the  policy  now  sued  onj* 

Such  being  the  evidence,  the  learned  Judge  told  the  jury, 
that,  upon  M*  Carter's  evidence,  it  appeared  to  him  clear 
that  there  was  no  contract  before  the  9th  of  March,  at 
Londonderry,  after  the  goods  were  lost;  and  upon  that 
point  he  took  the  opinion  of  the  jury,  who  adopted  this 
direction  and  found  a  verdict  for  the  Plaintiff.  No  other 
question  was  left  to  them. 

With  respect  to  the  point  of  insurable  interest,  the  learned 
Judge  ruled  as  matter  of  law  that  the  Plaintiff  had  an  in- 
surable interest,  '*  as  an  unpaid  vendor,  and  with  a  bill  of 
lading  making  the  goods  deliverable  Bt  Londonderry,  to  him 
or  his  assigns."* 

The  damages  were  agreed  at  2002.  (representing  the 
items  already  mentioned,  or  some  of  them)  in  the  event  of 
the  Plaintiff  being  entitled  to  retain  the  verdict 

In  the  last  Term  a  rule  was  obtained  for  a  new  trial  upon 
several  grounds,  amongst  others  a  miscarriage,  in  that  the 
learned  Judge  ruled  as  matter  of  law,  that  the  Plaintiff  had 
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«n  insurable  interest;  and,  the  matter  having  been  fully 

argaedy  and  time  taken  to  consider,  we  are  of  opinion  that    Seaorayb 
the  rule  for  a  new  trial  ought  to  be  made  absolute.  uriom 

In  considering  the  case  three  prominoit  points  present  ^^*JJJ.gCo 
themselves,— first,  that  both  WCarter  and  the  Plaintiff's 
pdicies  were  for  the  value  of  the  guano  only,  and  not  for 
such  extras  as  M*  Carter  detailed  in  evidence, — secondly, 
that  this  action  is  for  JtPCarter^s  benefit, — thirdlyi  that 
JSPCarter  has  already  received  from  his  underwriters, 
through  Joyce,  the  whole  amount  at  which  the  goods  are 
valued  in  the  Plaintiff's  policy. 

It  vnis  agreed,  therefore,  that,  according  to  the  case  of 
Bruce  v.  Janes  (a)  there  was  a  complete  answer  to  any 
further  claim.  We  need  not,  however,  consider  this  at 
present,  as  there  is  no  plea  to  raise  the  question,  and,  if 
such  a  plea  be  added,  it  may,  if  necessary,  be  discussed 
upon  a  future  occasion. 

Next,  it  appears  that  the  direction  of  the  learned  Judge 
in  point  of  law,  and  the  finding  of  the  jury  in  pursuance  of 
that  direction,  are  in  conflict  with  the  verdict  in  Joyce  v. 
Swann  (ft),  and  the  judgment  of  this  Court  thereupon,  of 
which  verdict  and  judgment  Jd"  Carter  has  already  reaped 
and  now  retains  the  benefit.  *Nor  vnis  the  evidence  as  to 
the  question  upon  which  the  verdict  passed  substantially 
different  from  what  was  offered  upon  the  trial  of  the  former  . 
action,  save  in  the  answers  given  to.  the  mixed  question  of 
law,  and  reasoning  upon  facts  proposed  to  the  nominal  and 
to  the  real  Plaintiff,  and  which  was  the  very  question  to  be 
decided  by  the  Court.  Whether  such  ft  result  can  be 
deemed  satisfactory,  it  is  at  present  unnecessary  to  con- 
sider; and  the  rule  hardly  raises  the  point  with  sufficient 
distinctness  as  an  objection  to  the  verdict 

Thirdly,  and  lastiy,  the  report  of  the  learned  Judge  is 
distinct,  that  he  thought  ''  the  Plaintiff  had  an  insurable 
interest  as  an  unpaid  vendor,  and  with  a  bill  of  lading 

(a)  1  H.  4  C.  7p9.  (6)  17  C.  B.,  N.  S.  84. 

Y  2 
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1866.       making  the  goods  deliverable  at  Londonderry^  to  him  or  his 
Sbagratb     assigos."     In  this  statement  of  law  we  are,  after  moch 

Union  consideratioDi  unable  to  concur.  In  point  of  feet  the  now 
•IJilicI Co.  ^«"^*<^* fi^^8  *^*  *«  Plaintiff  was  not  •'vendor/*  because 
it  finds  that  there  was  no  valid  salci  and  no  sale  until 
after  the  loss.  In  point  of  fact  also,  the  evidence  of  the 
Plaintiff  and  of  HP  Carter  shows  that  payment  was  made 
by  bill  which  has  been  paid  or  settled ;  so  that,  if  the 
Plaintiff  was  a  vendor,  he  was  not  an  ''  unpaid  vendor." 
This  ground  feiling,  and  with  it  the  ailment  that  there 
might  be  an  interest  in  respect  of  commission  which  pro- 
bably,  like  the  price,  was  settled  between  the  parties  as 
upon  a  valid  sale,  it  remains  to  consider  what  is  the  effect 
of  the  Plaintiff  being  named  as  shipper  and  consignee  in 
the  bill  of  lading. 

That  this  as  matter  of  feet  is  prim&  fecie  evidence  of 
interest,  we  entertain  no  doubt ;  but  the  question  is,  whether 
as  matter  of  law  it  is  conclusive  that  there  is  an  interest, 
even  though  the  facts  should  show  that  the  nominal  shipper 
and  consignee  is  a  mere  agent,  having  no  lien  upon  the 
goods  for  advances,  commission  or  otherwise,  nor  the  pos- 
session or  custody  of  them  as  carrier,  fector,  warehouse- 
man, or  other  bailee,  nor  any  liability  to  account  for  their 
loss  by  the  perils  insured  against, — such  as  sustained  the 
insurance  by  a  carrier,  Crawley  v.  Cohen  (a) ;  a  ware- 
houseman declaring  himself  a  trustee.  Waters  v.  Monarch 
Fire  and  Life  Assurance  Company  (&);  a  bankrupt  or  in- 
solvent in  possession  of  after-acquired  property,  by  permis- 
sion of  his  assignees,  Marhs  v.  Hamilton  (c) ;  a  ship-car- 
penter haying  a  lien  for  repairs,  Buchanan  v.  7^  Ocean 
Insurance  Company  (<f);  or  a  person  having  an  equitable 
assignment,  Wilson  v.  Martin  {e).  The  evidence  did  not 
I  bring  the  Plaintiff  within  any  of  these  categories ;  and  the 

loss  which  took  place  was  a  loss  of  the  goods  to  the  in- 

i  (a)  3  fi.  4-  Ad.  478.  (<0  6  Covoen,  318,  329,  330. 

j  (6)  bKif  B.  870.  (e)  11  £x.684. 

(c)  7  £r.323.       • 
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tended  seUer  or  the  intended  buyer,  according  as  the  sale       1866> 
was  complete  or  not,  and  not  a  loss  to  the  mere  intenne-     Sbagravb 
diate  agents.  Union 

It  was  argued  that  the  liability  for  freight  as  shipper  gva^NCE  Co. 
made  an  interest;  but,  by  the  loss  of  the  goods  on  the  way 
the  freight  was  also  lost ;  and,  if  the  goods  had  arrived,  the 
interest  was  in  the  ship-owner's  enforcing  his  lien,  not  in  the 
goods  themselves. 

It  was  further  argued  that  the  biU  of  lading  gave  a 
remedy  against  the  master,  and  was  as  against  him  an 
estoppel ;  but,  even  as  against  the  master,  the  bill  of  lading 
was  not  conclusive,  if  Dixon  k  Co.  chose  to  interfere,  and 
to  insist  upon  delivery  to  them ;  and  such  delivery  would 
have  been  an  answer  to  any  claim  by  the  Plaintiff,  as  was 
decided  in  the  case  of  Sheridan  v.  The  New  Quay  Com- 
pany (a). 

The  persons,  if  any,  interested  in  the  policy  were  Dixon 
k  Co.,  and  not  the  Plaintiff.  The  property  was  theirs.  The 
temporary  possession  of  it  was  that  of  the  ship's  master,  as 
bailee ;  the  Plaintiff,  if  there  was  a  valid  sale,  was  interested 
at  the  outside  to  the  extent  of  his  commission,  if  it  was  at 
risk,  which  it  was  not,  for  it  was  earned  by  the  fact  of  sale ; 
and  there  would  be  no  lien  for  it  against  the  buyer ;  and,  if 
there  was  no  valid  sale,  he  was  a  mere  agent,  who  had 
suffered  nothing,  and  incurred  no  liability  by  the  loss,  for 
he  had  discharged  his  functions,  save  that  he  held  the 
shipping  documents,  subject  to  the  orders  of  his  employers. 

We  are  not  aware  that  it  has  ever  been  held  that  a  mere 
agent,  without  possession  or  lien,  has  an  ihsurable  interest 
to  the  extent  of  the  value  of  the  goods,  simply  because  his 
name  appears  in  the  bill  of  lading  instead  of  that  of  his 
principal ;  and  the  general  rule  is  clear,  that,  to  constitute 
interest  insurable  against  a  peril,  it  must  be  an  interest  such 
that  the  peril  would  by  its  proximate  effect  cause  damage 
to  the  assured. 

(a)  4  C.  B.,  N.  S.  618. 
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1866*  We  are,  therefore,  after  much  coneideratioii,  of  opiiiioQ 

Sbaoratb  that  the  learned  Judge  was  wrong  in  ruling  as  matter  of  law. 

Union  ^^^'^  ^^  ^®  ^^^  ^^  ^^^  found  by  the  jury,  that  there  was 

Marine  As-  an  insurable  interest  in  the  Plaintiff. 

■URANCB  Co.  „-  11^  1     1         1       1  •  1        • 

We  were  asked  to  amend  the  declaration  by  msernng  a 
statement  of  interest  in  Dixon  k  Co. ;  and,  undoubtedly,  if 
Dixcn  &  Co.  had  sustained  a  loss,  they  might  have  adopted 
and  recovered  upon  this  policy ;  but  we  are  of  opinion  that 
no  such  amendment  ought  to  be  allowed  in  this  case, 
because  the  action  is  in  our  judgment  brought  for  IP  Carter , 
not  for  Dixon  &  Co.,  who  have  been  paid ;  and  such  an 
amendment  might  tend  to  frustrate,  and  could  not  tend  to 
promote,  the  decision  of  the  question  which  this  action  was 
brought  to  try. 

As  to  the  formal  objections  raised  to  the  declaration,  they 
may  be  cured  by  amendment  if  and  when  the  Plaintiff 
thinks  it  worth  while. 

We  give  the  Defendant  leave  to  add  a  plea  or  pleas, 
within  eight  days,  upon  condition  that  the  Plaintiff  may 
within  eight  days  thereafter  enter  a  stet  processus  and 
cancel  the  policy. 

For  these  reasons,  and  with  these  directions,  the  rule  for 
a  new  trial  is  made  absolute ;  and  we  hope  we  are  not  out- 
stepping our  province  if  we  add  a  suggestion,  that,  in  the 
event  of  the  matters  of  law  decided  by  the  Court  upon 
this  or  the  former  occasion  being  again  contested  by  either 
party,  the  more  convenient  course  will  be  that  such  party 
should  be  put  to  raise  his  objections  by  bill  of  exceptions, 
and  thus  obtain  the  benefit  of  reviewing  our  decisions  before 
a  superior  tribunal. 

Rule  absolute. 
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1.  Where,  under  6  &  7  Vici,  e.  18»  s,  7,  a  person  objects  to  several  persons  County  vote. 

whose  names  appear  in  the  list  of  voters  for  the  same  parish,  as  not  Notice  rf"  obfeC" 

being  entitled  to  have  their  names  on  the  list  of  voters  for  a  county,  it  tion  to  over- 

is  not  necessary  that  he  should  give  a  separate  notice  of  objection  to  teers, 

the  overseers  of  the  parish  to  which  the  list  relates  in  respect  of  each  6  4*  7  Viet, 

person  objected  to,  but  he  may  include  all  the  names  in  one  notice.  e,  18,  «.  7. 

2.  A  notice  of  objection  given  to  overseers  stated  that  the  objector  objected  Sched.  (A.) 

to  '*  the  names  of  the  persons  mentioned  and  described  below  being  re-  No,  4. 
tained  in  the  list  of  voters  for  the  counW  of  C,"  and  then  set  out  the 
names,  &c.  in  a  schedule.     Held,  that  Form  No.  4.  in  Schedule  (A.) 
of  6  &  7  Fiet.  c.  18,  was  sufficiently  complied  with  to  satisfy  the  7th 
section. 

A  T  a  Court  held  for  the  revision  of  the  list  of  voters  for 
the  parish  of  Whittlesey  in  the  isle  of  Ely  and 
county  of  Cambridge  on  the  11th  October,  1865,  it  was 
proved  that  notice  of  objection  had  been  duly  served  upon 
Jonathan  Smith  and  twenty-eight  other  persons,  whose 
names  appeared  in  the  list  of  voters  for  that  parish,  but 
the  only  notice  of  objection  served  upon  the  overseers  was 
the  notice  and  schedule,  a  copy  of  which  is  printed  below. 
VOL.  I.— c.  p.  Z 
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1865. 


Smith 

HOLLOWAT. 


^  This  notice  and  schedule  was  served  upon  the  overseers  in 
due  time,  and  George  Moore  Smith,  the  Appellant,  by 
whom  it  was  signed,  was  upon  the  list  of  voters  for  the 
isle  of  Ely  and  county  of  Cambridge. 

The  revising  barrister  held  that  this  notice  and  schedule 
was  not  such  a  notice  of  objection  to  the  overseers  as  is  re- 
quired by  Stat.  6  &  7  Vict  c.  18,  s.  7,  but  that  a  separate 
notice  should  have  been  given  to  the  overseers  in  respect 
of  each  person  objected  to,  and,  therefore,  that  he  had  no 
jurisdiction  to  hear  the  several  objections. 

I'he  question  for  the  Court  was  whether  the  notice  and 
schedule  was  a  sufficient  notice  of  objection  to  the  over- 
seers, according  to  the  form  numbered  4.  in  schedule  (A.) 
to  stat.  6  &  7  Vict  c.  18,  or  to  the  like  effect 

If  the  Court  should  be  of  opinion  that  the  notice  was 
sufficient,  the  names  of  all  the  persons  contained  in  the 
schedule  were  to  be  struck  out  of  the  list. 

Jonathan  Smith,  the  only  person  named  in  the  schedule 
who  appeared  to  support  his  vote,  having  in  open  Court 
and  in  writing  stated  that  he  de<ilined  to  support  the  bar- 
rister's decision,  the  barrister  named  the  four  Respondents, 
being  the  overseers  of  Whittlesey,  to  be  Respondents  in 
this  appeal. 

The  following  is  a  copy  of  the  notice  of  objection  and 
schedule : — 

"  To  the  Overseers  of  the  Parish  of  Whittlesey,  in  the 
county  of  Cambridge, 

*'  I  hereby  give  you  notice  that  I  object  to  the  names  of 
the  persons  mentioned  and  described  below  being  retained 
in  the  list  of  voters  for  the  county  of  Cambridge. 


Chrlttiao  and  Saroame  of 

the  Voten  objected  to  at 

described  in  the  lUt  or 

register. 

Place  of  abode 
as  described. 

Nature  of 
qualiflratlon 
as  described. 

street,  lane,  or  other  like 

place  where  the  qoali- 

fying  property  Is  situate, 

fte.,M  described  lathe 

l.st  or  register. 

BenMHt  Chariet. 

King*s  Lprnn, 
Norfolk. 

Freehold 

brickyard 

and  prenoises. 

£a$temhally  Field. 
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[The  names  of  twenty-eight  other  pergons,  including  that        1865. 
of  Jonathan  Smithy  followed  in  alphabetical  order^  with        bmith 
their  places  of  abode,  &c.,  respectively  under  the  above    holloway. 
headings  of  the  schedule,  which  concluded : — ] 

''Dated  the  11th  day  of  August,  1865. 

''  (Signed)  George  Moore  Smith,  of  Whittlesey^ 

Markhy  for  the  Appellant. — ^The  notice  of  objection 
served  upon  the  overseers  was  suBBcient.  The  question  is 
whether  it  was  necessary  under  the  statute  for  the  party 
objecting  to  give  a  separate  notice  in  respect  of  each  person 
upon  the  list  of  voters  objected  to,  or  whether  he  might 
include  all  the  persons  objected  to  in  one  notice.  The  7th 
sect,  of  Stat.  6  &  7  Vict^  c.  18,  enables  persons  upon  the  re- 
gister to  object  to  persons  upon  any  list  of  voters  for  the 
county  as  not  entitled  to  have  their  names  inserted  in  it, 
and  enacts  that  the  person  objecting  ''  shall,  on  or  before 
the  25th  day  of  August  in  such  year,  give  or  cause  to  be 
given  to  the  overseers  of  the  poor  of  the  parish  or  town<^ 
ship  to  which  the  list  of  voters  containing  the  name  of  the 
person  so  objected  to  may  relate,  a  notice,  according  to  the 
form  numbered  (4.)  in  the  said  schedule  (A.)i  or  to  the  like 
effect"  The  section  goes  on  to  enact  that  notice  of  objec-* 
tion  shall  also  be  given  to  the  person  objected  to  according 
to  another  form  in  the  same  schedule.  The  operative  part 
of  the  notice  here  is  in  precisely  the  same  words  as  those 
given  in  the  form  numbered  (4.),  the  only  difference  being 
that  in  the  former  the  words"  names"  and  ''  voters"  are  in 
the  plural  instead  of  the  singular  number.  It  is  therefore''  to 
the  like  efieci*' with  that  given  by  the  statute,  and  good.  [^ErU^ 
C.  J.,  referred  to  the  interpretation  clause,  sect  101,  which 
enacts,  "  that  no  misnomer  or  inaccurate  description  of  any 
person,  place,  or  thing  named  or  described  in  any  schedule 
to  this  Act  annexed,  or  in  any  list  or  register  of  voters,  or  in 
any  notice  required  by  this  Act,  shall  in  anywise  prevent  or 

z2 


318 


MICHAELMAS  TERM. 


1865.  abridge  the  operation  of  this  Act  with  respect  to  such  per- 
StfiTH  son,  place,  or  thing,  provided  that  such  person,  place,  or 
HoLLowAY.  thing  shall  be  so  denominated  in  such  schedule,  list,  register, 
or  notice  as  to  be  commonly  understood."]  It  is  the  duty 
of  the  oyerseers  to  make  out  and  publish  a  list  of  the  per- 
sons objected  to,  and  deliver  a  copy  of  it  to  the  clerk  of  the 
peace,  in  pursuance  of  sections  8  and  9.  ^Keating,  J.  The 
notice  given  here  would  rather  facilitate  the  performance  of 
those  duties.] 

No  counsel  appeared  for  the  Respondents. 

Erle,  C.  J.  The  statute  requires  a  notice  to  be  given 
to  the  overseers  of  the  parish  to  which  the  list  con- 
taining the  name  of  the  person  objected  to  relates, 
"according  to  the  form  numbered  (4.)"  in  sched.  (A.)* 
**  or  to  the  like  effect,'*  and  the  objection  raised  to  the 
notice  here  is,  that  the  Appellant,  having  objections  to 
twenty-nine  persons,  gave  notice  to  the  overseers: — ^''I 
hereby  give  you  notice  that  I  object  to  the  names  of  the 
persons  mentioned  and  described  below  being  retained  in 
the  list  of  voters  for  the  county  of  Cambridge;**  then  going 
on,  and  naming  in  a  schedule  the  twenty-nine  persons  ob- 
jected to.  I  hold  that  notice  to  be  sufficient,  for  the  statute 
says  that  the  notice  shall  be  according  to  the  form  (40f 
''  or  to  the  like  effect."  I  think  the  notice  is  **  to  the  like 
effect,"  and  that  twenty-nine  separate  sheets  of  paper  were 
unnecessary.  Moreover,  I  think  that  the  words  in  the  heal- 
ing clause,  in  sect.  101,  are  applicable  to  the  present  case. 

By  a  notice  that  the  party  objects  to  the  names  "  men- 
tioned and  described  below"  it  is  meant  that  notice  is  given 
of  objection  to  each  of  those  names  respectively.  The 
decision  of  the  revising  barrister  must  be  reversed. 

The  rest  of  the  Court  concurring, 

Decision  reversed. 
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Markhy  applied  for  costs ;  but  Erle^  C.  J.,  said  that  it 
was  not  the  practice  to  give  costs  where  the  decision  of 
the  revising  barrister  is  reversed  (a). 
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Afomisy, 
No9emb9r  20. 


NORTHUMBERLAND,  NORTHERN  DIVISION. 
DoDDS,  Appellant ;  Thompson,  Respondent. 

The  owner  of  a  rent-charge  of  40«.  or  upwards  per  annum,  granted  to  him  in  County  voit. 
fee  by  a  deed  not  containing  any  clause  of  distress,  is  qualified  to  vote  PrtwMd  Un€m 
for  the  county  wherein  the  land  is  situated  as  the  owner  of  a  freehold  wnenU 
tenement  within  stat.  8  Htn.  6,  e.  7.  8  Hen,  6,  e.  7. 

Reii<-tee4r. 

A  T  a  Court  held  before  the  revising  barrister  for  the  Dtttreu. 

northern  division  of  the  county  of  Northumberland^  *  f^  *'  *•  ^®' 
on  the  2nd  October,  1865,  for  the  revision  of  the  list  of 
voters  for  the  parish  of  Alnwick,  in  that  division,  one 
Thompson  duly  objected  to  the  names  of  Robert  Dodds, 
junior,  and  nine  other  persons^  being  retained  on  the 
Alnwick  list. 

The  names,  descriptions  and  qualifications  of  the  persons  ^ 
so  objected  to  stood  on  the  register  as  follows  i — 


Dodd$,  Robert, 
junior. 


Jlmioick, 


Freehold  rent  issuing  out 
of  freehold  dwelling- 
houses« 


Clappart  Street, 
Robert  Dodde, 


The  other  nine  persons  objected  to  were  then  described 
on  the  register  in  the  same  manner,  the  qualifications  of 
some  being  described  as  "  Freehold  rent-charge  issuing  out 
of  freehold  house." 

The  several  persons  claimed  to  be  entitled  to  vote  under 
or  by  virtue  of  certain  deeds,  which  were  produced  and 
proved  before  the  barrister.  A  copy  of  one  of  them  was 
as  follows : — 

''This  indenture,  made  the  22nd  day  ot  January,  1R61| 


(a)  See  Hogen  <m  EiectioHi,  lOM  ed.,  p.  163  a. 
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1866,  between  Robert  Dadds  the  elder,  of  Alnwick^  in  the  coanty 
DoDDi  of  Northumberland^  blacksmith,  of  the  one  part,  and 
Thompsoit.  Robert  Dodds  the  younger,  of  Alnwick  aforesaid,  black- 
smith, and  Adam  Dodds,  of  the  same  place,  grocer  and 
tobacconist,  sons  of  the  said  Robert  Dodds  the  elder,  of 
the  other  part,  witnesseth,  that  in  consideration  of  the 
natural  love  and  affection  which  the  said  Robert  Dodds 
the  elder  bears  towards  the  said  Robert  Dodds  the  younger 
and  Adam  Dodds,  he  the  said  Robert  Dodds  the  elder 
doth  hereby  give  and  grant  unto  the  said  Robert  Dodds 
the  younger  and  Adam  Dodds,  their  heirs  and  assigns,  one 
annual  sum  or  yearly  rent-charge  of  four  pounds  four 
shillings  of  sterling  money,  to  be  charged  and  chargeable 
upon  and  yearly  issuing  and  payable  out  of  all  those  mes- 
suages, burgages  or  tenements  situate,  standing  and  being 
in  Clayport  Street,  in  Alnvrick  aforesaid,  late  in  the  occu- 
pation of  [describing  the  late  occupiers  and  the  boundaries 
of  the  premises],  to  have,  receive,  take  and  enjoy  the  said 
annual  sum  or  yearly  rent-charge  of  four  pounds  four 
shillings  unto  and  by  them  the  said  Robert  Dodds  the 
younger  and  Adam  Dodds,  their  heirs  and  assigns  for 
ever,  in  equal  shares  as  tenants  in  common,  and  to  be  paid 
on  the  25th  day  of  January  in  every  year,  free  and  clear 
from  all  deductions  whatsoever,  the  first  payment  thereof 
to  begin  and  be  made  on  the  25th  day  of  Janttarr/  now 
instant.  In  witness  whereof  the  said  parties  to  these  pre- 
sents have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written.     Robert  Dodds,  senior.     (l.s.) 

*'  Signed,  sealed  and  delivered  by  the  above-named 
Robert  Dodds  the  elder,  in  the  presence  of  John  Bust- 
wick,  clerk  to  Messrs.  Spours  Si  Carr,  solicitors,  Alntoick." 

All  the  other  deeds  were  to  the  same  effect,  and  were  to 
be  taken  mutatis  mutandis  as  if  stated  as  part  of  the  case. 
It  was  proved  that  each  of  the  grantors  named  in  the 
*  several  deeds  was  seised  in  his  demesne  as  of  fee  of  and  in 
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the  lands  and  tenements  in  those  deeds  respectively  de-       1B65« 
scribed,  and  out  of  which  respectively  the  annual  sums  or       Doods 
rent-charges  therein  respectively  mentioned  were  therein    thommoii. 
respectively  expressed  to  be  issuing ;  that  the  same  annual 
sums  or  rent-charges  had   been   received  by  the  several 
grantees ;  and  that  the  annual  value  of  the  lands  and  tene« 
ments  out  of  which  the  same  annual  sums  or  rent-charges 
respectively  were  to  issue  was  sufficient  to  answer  and  to 
pay  the  same  annual  sums  or  rent-charges  respectively. 

It  was  contended  on  the  part  of  the  objector  that  there 
was  DO  power  of  distress ;  and  that,  therefore,  there  was 
no  su6Scient  qualification. 

The  claimants  contended  that  these  deeds  were  sufficient, 
without  any  power  of  distress  being  contained  in  them,  to 
confer  a  qualification  to  vote  for  a  county ;  and  that  stat. 
4  Oeo.  2,  c,  28,  s.  5,  gave  the  grantees  a  power  of  distress. 

The  barrister  decided  that  without  a  power  of  distress  the 
grants  were  respectively  insufficient  to  confer  a  qualification 
to  vote,  and  that  there  was  no  power  of  distress,  and  there- 
fore disallowed  the  claims  of  tlie  persons  objected  to,  and 
erased  their  names  from  the  list  of  voters. 

The  several  parties  whose  names  were  so  erased  gave 
notices  of  appeal  against  the  barrister's  decision,  and  inas* 
much  as  all  their  claims  depended  and  had  been  decided 
by  him  upon  the  same  point  of  law,  he  consolidated  them 
in  one  appeal. 

If  the  Court  should  be  of  opinion  that  the  deeds,  in  the 
absence  of  an  express  power  of  distress,  were  respectively 
sufficient  to  confer  a  qualification  to  vote,  the  names  so 
erased  were  to  be  restored,  and  the  register  of  voters 
altered  or  corrected  accordingly. 

Joshua  Williams  for  the  Appellant. — It  was  contended 
by  the  objector  in  these  cases  that  the  grantees  under 
the  several  deeds  had  no  power  to  distrain,  and  there- 
fore that  the  qualifications   relied   on  were  insufficient 
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1866.  If  the  grant  of  the  rent  be,  as  here,  without  clause  of 
DoDDi  distress,  it  is  a  rent-seek:  LitL  sect.  218;  and,  although 
Thompion  ^^^  deeds  contain  no  such  clause,  power  to  distrain  is  given 
by  stat.  4  Geo.  2,  c.  28,  s.  5,  in  words  which  are  plain  and 
not  to  be  misunderstood.  That  section  recites  that  the 
remedy  for  recovering  rents  seek,  rents  of  assize  and  chief 
rents  is  tedious  and  difficult,  and  enacts,  that  all  persons 
shall  have  the  like  remedy  by  distress  and  by  impound- 
ing  and  selling  the  same,  in  cases  of  rent-seek,  rents  of 
assize  and  chief  rents,  as  in  the  case  of  rent  reserved 
upon  lease.  The  point,  though  not  expressly  decided, 
has  been  admitted  in  collateral  cases.  In  Bradbury  v. 
Wright  (a),  where  it  was  held  that,  on  a  grant  of  a  fee 
farm  rent  without  any  deduction  or  abatement  for  or  in 
any  respect  whatsoever,  the  grantee  was  entitled  to  re- 
ceive the  full  rent  without  deducting  the  land-tax,  BvUer, 
J.,  said,  p.  627,  **  If  this  rent  was  a  rent-seek,  the  distress 
could  not  be  supported  but  on  the  authority  of  4  Geo.  2, 
c,  28,  s.  5,"  So,  in  Saward  y,  Anstey  (i),  Best,  C.  J.,  in  giving 
judgment  in  an  action  on  a  covenant  to  pay  an  annuity, 
said,  p.  521,  ''These  annuities  were  only  charges  on  the 
estate,  and  not  personal  charges  on  the  owner ;  until  the 
statute  of  4  Geo,  2,  c.  28,  therefore,  they  could  not  have  been 
distrained  for ;  that  statute  has  now  given  a  distress  to  the 
owners  of  rents  seek."  In  Buttery  v.  Robinson{c)  there 
was  a  devise  of  lands  to  the  testator's  wife  for  life,  re- 
mainder to  his  sons  in  fee,  subject  to  the  payment  of  201 
per  annum  to  the  Defendant  during  her  life,  to  be  paid  by 
the  wife  as  long  as  she  should  live,  and  afler  her  decease 
to  be  paid  by  the  testator's  sons :  in  replevin  the  Defendant 
avowed  for  arrears  of  the  rent-charge,  and  the  Plaintiff 
pleaded  that  no  power  of  distress  was  given  by  the  will ;  and, 
upon  demurrer,  it  was  argued  for  the  Plaintiff  that  this  was 
not  a  rent-seek,  in  which  case  it  might  have  been  distrained 

(a)  2  Doug,  624.  (c)  3  Bing.  392. 

(6)  2  Bing.  519. 
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for  under  stat.  4  Geo.  2,  c.  28,  but  a  mere  peraonal  charge  on  1865> 
the  party  who  should  be  in  possession  of  the  land ;  and  that,  Doddi 
though  equity  might  call  the  land  in  aid  of  the  personalty,  thommom- 
yet  there  could  be  no  distress.  But  Best,  C.  J.,  said,  p.  393, 
that  it  was  impossible  to  read  the  words  of  the  will  without 
holding  the  sum  bequeathed  a  direct  charge  on  the  land ; 
and  judgment  was  given  for  the  Avowant.  In  2  BlachsL 
Comm,  43,  after  an  enumeration  of  the  different  kinds  of 
rents,  it  is  said,  **  But  the  difference  between  them  (in  re- 
spect to  the  remedy  for  recovering  them)  is  now  totally 
abolished ;"  and  in  3  Blackst.  Comm,  6, — "  It  was  ob- 
served in  a  former  volume,  that  distresses  were  incident 
by  the  common  law  to  every  rent-service,  and  by  parti* 
cular  reservation  to  rent-charges  also ;  but  not  to  rent-seek, 
till  the  stat.  4  Geo.  2,  c.  28,  extended  the  same  remedy 
to  all  rents  alike,  and  thereby  in  effect  abolished  all  mate-* 
rial  distinction  between  them."  3  Steph.  Comm.  356,  dth 
ed.,  is  to  the  same  effect.  In  West,  app.,  Robson,  resp.  (a), 
a  testator  devised  lands  to  trustees  upon  trust,  inter 
alia,  out  of  the  rents  to  pay  a  yearly  sum  of  10/.  a  piece 
to  each  of  the  fellows  of  Lincoln  College,  Oxford,  and 
directed  that  all  the  annual  payments  to  be  so  made 
should  be  paid  to  the  bursar  for  the  time  being,  to  be  by 
him  paid  for  the  uses  aforesaid;  and  in  the  judgment,  at 
p.  438,  Cockbum,  C.  J.,  said,  **  It  was  contended,  first, 
that  the  claimants  had  a  right  to  vote  as  owners  of  a  rent- 
charge  of  10/.  per  annum  issuing  out  of  lands  in  Durham. 
But  it  is  clearly  not  a  rent-charge,  there  being  no  power  of 
distress."  That  dictum  may  have  operated  upon  the 
mind  of  the  revising  barrister;  but  the  case  bears  no 
analogy  to  the  present,  and  was  decided  upon  another 
ground.  Therefore,  although  it  is  said  in  Litt.  sect.  227, 
speaking  of  rent-seek,  that  ''  the  lord  cannot  grant  such 
a  rent  with  a  distresse,'*  power  to  distrain  in  such  case  is 

(a)  3  C.  B.,  K  5.  422, 
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1865>       now  given  by  stat.  4  Oeo.  2,  c.  28,  «•  6.     It  is  the  practioe 
Doros       of  conveyancers,  in  deeds  granting  a  rent-charge,  to  intro- 
Tbommoii.    ^^^^  ^  clause  of  distress ;  but  it  is  unnecessary  to  do  so. 

Manisty  for  the  Respondent — ^The  stat  8  Hen.  6,  e.  7, 
enacts,  that  knights  of  the  shires  shall  be  chosen  in  every 
county  by  people  dwelling  in  the  same  counties, ''  whereof 
every  one  of  them  shall  have  free  land  or  tenement  to  the 
yalue  of  40s.  by  the  year  at  least  above  all  charges;"  and 
the  question  is,  whether,  having  regard  to  the  terms  of  this 
deed,  the  claimants  were  possessed  of  a  freehold  tenement 
within  the  meaning  of  that  statute.  They  were  not,  as 
this  is  nothing  more  than  a  barren  rent  for  the  recovery  of 
which  there  is  no  power  of  distress  either  at  common  law 
or  by  the  agreement  of  the  parties :  Litt.  sects,  217,  218; 
Co.  Liu.  143  6,  144a.  [£rfe,  C.  J.  There  is  nothing 
in  LitL  or  in  Co.  Litt.  to  show  that  a  rent-seek  may  not 
be  a  freehold  tenement  Byles^  J.  I  have  never  known 
it  to  be  doubted.  It  is  not  difficult  to  tell  what  would 
have  been  the  remedies  for  the  recovery  of  it  at  common 
law  before  real  actions  were  abolished.  WiUes,  J.  In 
fVebb  V.  Jiggs{a);  where  it  was  held  that  debt  would 
not  lie  at  the  common  law  nor  by  stat  8  Ann.  c.  14.  for 
arrears  of  an  annuity  or  yearly  rent  devised  payable  out  of 
lands  to  A,  during  the  life  of  JS.,  to  whom  the  lands  were 
devised  for  life  so  long  as  the  estate  of  freehold  continued ; 
Lord  Ellenborough  said,  p.  119,  ''It  is  to  be  observed, 
that  in  the  case  of  a  legacy  payable  out  of  land,  unless 
the  legatee  had  his  remedy  by  action  of  debt,  founded 
on  the  statute,  he  would  be  wholly  without  remedy  in 
the  courts  of  common  law ;  whereas  the  annuitant  would 
not  be  remediless^  but  would  have  an  assise  to  recover 
his  annuity.**]  The  common  law  remedy  by  writ  of  assise 
is  now  taken  away  by  stat.  3  &  4  Will.  4,  c.  27,  s. 
36,  which  abolishes  real  actions.     Therefore,   if  stat.  4 

(a)  4  Ji.^S.  113. 
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Oto.  2,  e.  28,  had  not  passed  there  would  have  been       1865. 

no  remedy  in  respect  of  a  rent-secki  unless  the  grantor       Dodds 

could   have   been   made   liable   upon  his  implied   cove-    thomp0on. 

nant*     But  a  grant  of  a  dry  rent,  enforceable  only  by 

a  personal  covenant,  and  not  by  entry  and  distress  on 

the  land,  would  not  create  a  tenement  within  stat.  8  Hen* 

6,  c.  7.     It  cannot  be  denied  that  under  stat.  4  Geo,  2,  c. 

28,  distress  will  lie,  but  that  is  a  remedy  collateral  to,  and 

not  contemplated  by,  the  deed.     Inasmuch,  therefore,  as 

there  is  in  the  deed  itself  no  power  to  distrain,  if  these 

were  not  tenements  within  stat  8  Hen.  6,  c.  7,  before  stat 

4  Oeo.  2,  c.  28,  was  passed,  they  are  not  made  so  by  that 

statute,  and  confer  no  qualification. 

Joikua  Williams  was  not  called  upon  to  reply. 

Erlb,  C.  J.  I  am  of  opinion  that  the  decision  of  the 
revising  barrister  should  be  reversed.  The  claim  on  the 
part  of  the  persons  objected  to,  who  are  now  Appellants, 
was  for  a  qualification  in  respect  of  a  freehold  tenement, 
namely,  a  rent  of  more  than  40s.  per  annum,  charged  upon 
freehold  land,  and  in  the  grant  of  that  rentrcharge  there  was 
no  mention  of  any  remedy  to  enable  the  grantee  to  enforce 
payment  of  the  rent.  If,  therefore,  this  grant  had  been 
made  in  the  time  of  Hen.  6,  and  before  stat.  4  Geo.  2, 
c.  28,  I  take  it  as  to  be  assumed,  that  it  would  have  been 
a  grant  of  a  rent-seek.  But  I  am  not  satisfied  by  the 
argument  of  Mr.  ManUty  that  the  grant  of  a  rent-seek 
charged  on  freehold  land  does  not  convey  to  the  grantee  a 
freehold  tenement  within  the  meaning  of  stat.  8  Hen,  6, 
c.  7.  Upon  looking  at  the  passage  in  Littleton  {a\  to 
which  my  attention  has  been  called  by  my  Brother  Willes, 

(a)  Sect.  236 ;  Co.  UtL  160  a— «  Also,  of  rent  Mcke  a  man  may  have 
an  aznte  of  mort  d'auncetter,  or  a  writ  of  ayel  or  cosinage,  and  all  other 
manner  of  actions  realU,  ai  the  caae  lyeth>  as  he  may  have  of  any  other 
rent." 
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1865.  it  is  clear  that  at  the  time  when  the  qualification  was  created 
DoDDt  by  Stat  Hefk.  6,  c.  7,  there  was  a  remedy  for  the  recovery 
THOMPtoir.  ^^  ^  rent-seek  by  real  action.  Then  real  actions  having 
been  abolished  by  stat  3  &  4  WUL  4,  c.  27,  it  seems 
to  follow  that,  if  no  other  remedy  had  existed,  it  would 
have  been  incumbent  on  those  in  whom  rests  the  ulti- 
mate sway  of  the  power  of  the  law  to  have  found  a  remedy 
for  the  enforcement  of  the  right  either  in  the  Court  of  Chan- 
cery or  the  Queen*8  Bench.  In  the  present  case,  however, 
'  there  is  no  need  to  resort  either  to  the  Court  of  Chancery  or 
elsewhere,  because  stat.  4  Qeo.  2,  c.  28,  s.  5,  has  provided 
a  remedy  for  the  recovery  of  rent-seek  by  distress  nomina- 
tim.  This  was  a  rent-charge  on  freehold  land  capable  of 
being  enforced  by  distress  on  the  land  under  stat  4  Geo. 
2,  c.  28,  and  was  therefore  in  my  opinion  in  all  respects 
suOScient  to  give  the  claimants  a  valid  qualification  to  vote. 

WiLLBS,  J.  I  am  of  the  same  opinion ;  but  the  case 
involves  some  nice  questions  and  is  one  on  which  we 
ought  not  to  pronounce  our  judgments  without  much 
consideration.  Prior  to  the  passing  of  stat.  3  &  4  WUL 
4,  c.  27,  by  which  real  actions  were  abolished,  a  personal 
action  would  not  lie  against  a  terre-tenant,  because  of  the 
higher  remedy ;  and  1  have  no  doubt  that  the  cases  upon 
that  point  were  in  the  mind  of  the  revising  barrister,  and 
that  he  was  aware  of  the  diflSculty  raised  by  the  question 
whether  in  cases  where  before  the  alteration  in  the  law 
the  remedy  was  by  real  action,  there  was  ex  necessitate 
rei  any  other  remedy,  and  whether  in  such  cases  a  personal 
action  could  be  maintained.  But  in  the  present  case  the 
knot  is  cut  by  stat.  4  Geo*  2,  c.  28,  s.  5,  which  gives  a 
remedy  by  distress  upon  the  land.  In  ordinary  leases  the 
rent  is  made  payable  by  a  covenant  upon  which  an  action 
would  lie.  The  rent-charge  granted  by  this  deed  is  secured 
by  the  statutory  power  given  to  the  grantee  to  distrain ;  and 
it  cannot  be  said  that  it  does  not  come  within  the  definition 
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of  a    ''tenement"  given  by  Lord   Coke:  Co.  Litt  6a;       1866. 
which  includes  among  other  things  **  rents,  commons,  pro-       Doddi 
fits  apprender  out  of  lands,  and  the  like,  wherein  a  man  hath    Thompson. 
any  frank  tenement,  and  whereof  he  is  seised  ut  de  libero 
tenemento,*^     I  own,  therefore,  that  in  my  opinion  the  de- 
cision of  the  revising  barrister  cannot  be  sustained. 

Btles,  J.  It  seems  to  me  that  the  matter  would  have 
been  clear  before  the  abolition  of  real  actions.  This  rent 
issues  out  of  land,  and  is  a  freehold  tenement,  and  an  in- 
heritable tenement.  The  difficulty  which  I  have  felt  is  that, 
apart  from  stat.  4  Geo.  2,  c.  28,  s,  5,  there  was  no  power 
of  distress,  and  since  the  passing  of  stat  3  &  4  Will,  4, 
c.  27,  no  real  action  can  be  maintained,  nor,  as  it  seems, 
would  any  personal  action  be  maintainable.  But  whether 
under  such  circumstances  there  would  be  any  remedy  in 
equity,  or  whether  the  Court  of  Queen's  Bench  would 
interfere  by  mandamus,  it  is  unnecessary  to  say,  since  stat. 
4  Geo.  2,  c.  28,  s.  5,  has  provided  a  remedy  by  distress,  and 
the  doubtful  state  of  the  law  as  to  any  other  remedy  is 
an  a  fortiori  reason  for  the  application  of  the  statutory 
remedy. 

Keating,  J.  I  think  this  rent-charge  is  a  freehold  tene- 
ment within  the  meaning  of  stat.  8  Hen,  6,  c.  7.  Although 
the  remedy  which  formerly  existed  for  the  recovery  of  such 
a  rent  was  taken  away  by  the  statute  abolishing  real  actions, 
that  statute  did  not  change  the  nature  of  the  tenement. 
That  which  was  a  freehold  tenement  before  still  remained 
a  freehold  tenement,  and  the  want  of  remedy  here  is  sup- 
plied by  stat  4  Geo.  2,  c.  28,  s,  6,  which  gives  a  power 
of  distress.  I  think,  therefore,  that  the  decision  of  the 
revising  barrister  was  wrong. 

Decision  reversed. 
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TkuTiday, 
January  18. 

Wednesday, 
January  81. 

Borough  vote, 
"  Building," 
2  4-3  tfiU.  ^ 
c.  45,  s.  27. 
Agricultural 
and  eommerciai 
industry. 
Relation  rf 
value  qfhuild-' 
ing  to  vaku  qf 
land. 


BOROUGH  OF  TOTNES. 

NoRRisH,  App.,  Harris,  Resp. 
GiLLHAM,  App.,  Same,  Resp. 
Mason,  App.,  Same,  Resp. 
Adams,  App.,  Same,  Resp. 
pRouT,  App.,  Same,  Resp. 
Berry,  App.,  Same,  R^sp. 
Hodges,  App.,  Same,  Resp. 

I.  In  determining  what  is  a  **  building  "  within  the  27th  section  of  stat 
2  &  S  Will,  4,  c.  45,  commercial  is  not  to  be  contmdittinguished  from 
agricultural  industry,  and  structures  really  used  or  intended  to  be 
really  used  for  the  purpose  of  keeping  the  productt  of  the  latter  may 
qualify  within  that  section. 

S.  A  roofed  stone  building,  with  four  walls  and  a  door,  standing  upon  land 
occupied  with  it  at  a  rent  of  £10  per  annum,  and  used  as  a  store  for 
manure  for  the  purposes  of  the  land,  is,  so  far  as  the  use  of  the  build- 
ing is  concerned,  atifficient  to  qualify  under  that  section. 

8.  Where  in  the  case  of  a  claim  for  a  borough  vote  the  yearly  value  of  not 
less  than  £10  mentioned  in  the 27th  section  of  sut.  2  &  3  WilL  4,  e.  45, 
is  made  up  partly  by  building  and  partly  by  land,  the  requirements  of 
the  section,  so  far  as  the  building  is  concerned,  will  be  satisfied  if  it  is  of 
a  permanent  nature,  useful  for  the  occupation  of  the  land  on  which  it  is 
placed,  and  bond  fide  contributes  to  the  real  yearly  value  of  the  land  to 
let ;  and  there  is  no  rule  as  to  the  proportion  which  the  yearly  value  of 
the  building  should  bear  to  that  of  the  land. 

4.  It  is  in  the  discretion  of  the  revising  barrister  to  decide  whether  the 

building  fulfils  the  requisites  of  permanence,  utility,  and  contributtoo 
to  the  beneficial  occupation  of  the  land. 

5.  Though  a  building  be  worth  5«.  a- year  to  a  tenant,  it  does  not  neces- 

sarily give  a  qualification,  unless  that  value  be  fron^  fide  combined  with 
permanence  and  utility,  and  thereby  add  to  the  real  annual  value  of 
the  whole  to  let 

fTlHE  above  cases  were  appeals  against  decisions  of  the 
barrister  appointed  to  revise  the  lists  of  voters  for  the 
borough  of  Totnes. 

In  the  case  of  Narrish^  app.,  Harris^  resp.,  Robert 
Harris  objected  to  the  name  of  John  Norrish  being  re- 
tained on  the  list  of  voters  for  the  parish  of  Totnet  in 
that  borough. 

The  name  of  John  Norrish  appeared  on  the  list  as 
follows : — 


Norrish,  John, 


Sharpham  Farm, 
Ashprington, 


Building  and 
land. 


Ashprington  Road, 
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The  voter  occupied  a  piece  of  land  at  the  rent  of  more        1866, 
than  lOl.  per  annum  with  a  stone  building  roofed  upon  it;      Norkiik 
the  building  had  four  walls  and  a  door  which  was  kept      Qarjus, 
locked;  the  voter  keptjn  the  building  guano  and  other 
manures  which  he  used  for  the  purposes  of  the  land.    The 
building  was  full. 

It  was  objected  that  the  building  was  not  a  building 
within  the  meaning  of  the  27th  sect,  of  stat  2  &  3  WUl 
4,  c.  45 ;  and  the  revising  barrister  held  that  it  was  not  a 
building  within  the  meaning  of  that  section  and  expunged 
the  voter's  name. 

If  the  Court  should  be  of  opinion  that  the  decision  was 
wrongi  the  name  of  John  Norrish  was  to  be  restored  to  the 
list. 

The  case  was  argued  in  Michaelmas  Term,  November 
20,  before  £rk,  C.  J.^  Wil/es,  J.,  Byles,  J.,  and  Keating,  J. 

Mellish^Kingdon  with  him)  for  the  Appellant — ^This  was 
a  building  within  the  meaning  of  the  term  in  sect.  27  of  stat* 
2  &  3  WUL  4,  c.  45.  It  was  a  substantial  building,  useful 
for  the  occupation  of  the  land.  In  Powell,  app.,  Boraston, 
resp.  (a),  it  was  held  that  a  wooden  shed,  erected  by  an 
electioneering  agent  for  the  purpose  of  creating  a  vote,  was 
not  a  building  within  that  section  ;  and  Erie,  C.  J.,  in  his 
judgment,  at  p.  179,  says,  ''We  think  that  the  so-called 
building  is  not  of  the  class  specified  in  the  statute,  that  is, 
it  is  neither  in  the  residentiary  class  nor  in  the  class  con- 
nected with  commercial  industry."  There  the  shed  was 
obviously  not  a  substantial  bona  fide  building.  It  may  be 
that  the  revising  barrister  inferred  from  that  case  an  inten- 
tion in  the  Court  to  make  a  distinction  between  buildings 
used  for  commercial  purposes  and  such  as  were  used  for 
agriculture.  But  the  true  question  is  whether  the  building 
is  substiantial  and  capable  of  being  applied  to  a  useful  pur- 
pose; the  particular  use  to  which  it  may  happen  to  be 
applied  is  immaterial.    A  stone  building  for  storing  guano 

(a)  18  C  B^N.S.  175. 
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1866.  for  the  purpose  of  farming  is  as  much  wiihio  the  statute  as 
NoRRUH  if  it  had  been  used  for  any  more  commercial  purpose.  In 
HAKKif.  WhUmore,  app.,  Bedford,  resp.  (a),  which  was  not  cited  in 
Powell,  app.y  Boraston,  resp.  {b),  a  cow-house  or  stable  was 
held  to  be  within  the  27th  section  of  stat.  2  &  3  WilL  *, 
c.  45;  and  Tindal,  C.  J.,  at  p.  12  of  6  M.  §f  G,,  goes  so 
far  as  to  say  that  in  his  opinion  a  room  erected  for  the  pur- 
pose of  obtaining  a  prospect,  or  a  dairy  standing  detached 
from  other  buildings,  would  come  within  it.  Coltman,  J., 
said,  **  The  Act  embraces  all  buildings  erected  for  the  pur- 
poses of  dwelling  or  business;  and  agriculture  is  certainly  a 
business.''  Ershine,  J.,  said  ^'  There  is  nothing  in  the  Act 
to  limit  the  meaning  of  the  term  '  building'  to  one  used  for 
the  purposes  of  trade ;"  and  Maule,  J.,  in  delivering  judg- 
ment at  p.  13,  to  the  same  effect,  points  out  that  the  build- 
ing there  under  consideration  might  become  a  warehouse 
or  a  shop.  In  Powell,  app..  Farmer,  resp.  (c),  the  tenant 
of  land  in  a  borough  erected  thereon  a  wooden  structure 
with  boarded  sides,  and  a  thatched  roof,  supported  by 
wooden  posts  let  into  the  ground,  and  used  it  for  storing 
potatoes  and  other  things  connected  with  his  business  of  a 
market  gardener;  and  the  revising  barrister  having  found 
the  thing  so  described  to  be  a  '^  building"  within  the  27th 
section,  it  was  held  that  there  was  not  sufficient  in  his  de- 
scription to  authorize  the  Court  to  reverse  his  decision. 
The  structure  here  is  much  more  substantial  than  in  that 
case ;  and,  so  far  as  relates  to  the  purpose  for  which  it  was 
used,  no  distinction  can  be  drawn  between  a  storehouse 
for  guano  for  the  purposes  of  the  land  and  a  storehouse  for 
potatoes  used  by  a  market  gardener. 

Cooke  for  the  Respondent. — The  decision  of  the  revising 
barrister  was  right  and  is  in  conformity  with  the  authori- 
ties. The  words  of  the  27th  sect,  of  stat  2  &  3  WilL  4,  c.  45, 

(a)  5  M.  Sf  G.  9;  reported  in  7  Scott,  N.  R.  489, 1  Lutw,  Reg,  Co. 
10,  as  Whitmore,  app..  The  Town  Clerk  of  Wtnlock,  resp. 

(b)  18  C.  B.,  N,  &  175.  (f)  18  C.  B.,  K  S.  168. 


XXIX  VICTORIA. 


331 


are  "any house,  warehouse,  counting-house,  shop,  or  other  1866. 
building,  being,  either  separately,  or  jointly  with  any  land  norribb 
within  such  city,  borough,  or  place  occupied  therewith,'*  harrib, 
&c.  The  "building"  must  be  ejusdem  generis  with  the 
house,  warehouse,  counting-house  or  shop;  and,  though 
the  land  may  be  joined  to  it  to  eke  out  the  value,  must  be 
the  first  consideration :  Powell^  app..  Farmer^  resp.  (a). 
Here  the  land  gives  the  primary  qualification,  and  the  store- 
house is  only  an  adjunct  to  eke  out  the  value.  In  Powell^ 
app.,  Boraston,  resp. (ft),  JBrfe,  C.  J.,  said,  p.  180,  "The 
legislature  intended  that  ^  building'  should  give  the  primary 
qualification;  and  that  *  land'  should  be  a  secondary  resort, 
if  the  building  was  not  worth  10/.  per  annum.  But 
'  land '  would  become  the  primary  qualification,  if  a  shed 
of  no  value  added  to  land  of  the  required  value  was  held 
o  qualify." 

Mellish  in  reply. — It  is  said  on  the  other  side  that  the 
building  here  does  not  give  the  primary  qualification ;  but 
how  can  the  proportion  which  the  value  of  the  building 
bears  to  that  of  the  land  be  gone  into  ? 

Each  of  the  other  six  cases  mentioned  above  involved 
the  same  question  of  law  as  Norrish,  app.,  Harris^  resp. 
The  same  counsel  appeared  in  them  for  the  Appellants  and 
Respondents  respectively,  and  the  argument  in  Norrish, 
app.,  Harris,  resp.,  was  taken  as  addressed  to  the  Court  in 
respect  of  each  of  them.  At  the  close  the  Court  took  time 
to  consider  its  judgment,  and  subsequently  gave  judgment 
in  Norrishf  app.,  Harris,  resp.,  when  all  the  other  cases, 
except  that,  were  sent  back  for  amendment  The  state- 
ments of  fact  in  those  cases  are  printed  with  the  amend- 
ments at  the  end  of  the  following  judgment  (c). 

Cur.  ado*  vuU. 

(a)  18  C.  B.,  N.  S.  173.  (b)  18  C.  B.,  2^.  S.  175. 

(c)  Pot/,  333. 
voii.  I.— c.  P.  A  A 
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1866.  In  Norrish,  app.,  Harris^  reap.,  the  judgment  of  the 

NoRRisH  Court  was  delivered  by  Erle,  C.  J.,  in  Hilary  Term  on  the 
Harris.  ^^^^  January^  as  follows : — According  to  the  statement  of 
this  case,  the  building  now  in  question  was  not  deficient 
in  respect  of  form  and  durability ,  and  it  was  used  for  the 
purpose  of  keeping  guano.  It  was  suggested  on  the  argu- 
ment that  the  revising  barrister  decided  against  the  qualifica- 
tion, because  the  guano  was  to  be  applied  to  the  claimant's 
own  farm,  and  the  building  was  used  solely  for  an  agricul- 
tural purpose;  and  that,  in  thus  deciding,  he  intended 
to  follow  an  opinion  of  this  Court,  supposed  to  have  been 
expressed  in  the  case  of  Powell,  app.,  Boraston,  resp.  (a). 
In  that  case  we  held  that  a  few  boards  nailed  to  some 
posts,  for  the  sole  purpose  of  pretending  to  the  revising 
barrister  that  it  was  a  shed,  did  not  qualify;  and  we 
dissented  from  the  opinion  expressed  in  2  Lutwyche,  p. 
68  (ft),  that  any  building,  however  slight  and  unsub- 
stantial, would  be  sufficient  to  qualify,  provided  it  had  a 
roof  and  was  capable  of  holding  any  articles  (c).  We 
drew  attention  to  the  words  of  the  statute  to  which  we  and 
the  revising  barristers  have  to  give  effect,  and  under  which 
we  are  bound  as  much  to  prevent  lawful  votes  from  being 
neutralized  by  fictitious  pretences,  as  to  support  the  fran- 
chise where  the  legislature  has  given  it;  and  we  came  to 
the  conclusion  that  the  pretence  of  a  shed  was  not  a  build- 
ing within  ''  the  residentiary  class,*'  or  'Mn  the  class  con- 
nected with  commercial  industry,"  to  which  the  statute 
related. 

In  this  language  we  did  not  mean  to  contradistinguish 
commercial  from  agricultural  industry,  so  as  to  exclude 
agriculture.  On  the  contrary,  in  applying  this  statute,  we 
consider  that  an  agriculturist  carries  on  at  the  same  time 

(fl)  18  C.B.,  N.S.  175. 

(6)  In  note  (a)  to  Watton,  app.,  Cotton,  resp.,  which  is  also  reported 
5  C.  B.  51.  (c)  See  18  C.  B.,  N.S.  181. 
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what  may  be  termed  a  commercial  business,  using  the  word        1866. 
commercial  in  its  widest  extension,  and  taking  all  products      Norrish 
of  industry  having  value  to  be  subjects  of  commerce ;  and       Harris. 
that  a  building  really  used  or  intended  to  be  really  used  for 
the  purpose  of  keeping  such  products  may  qualify,  whether 
they  are  intended  for  home  consumption  or  for  exchange ; 
see  Whitmore,   app.,  Bedford,  resp.  (a). 

Then,  as  the  building  now  in  question  appears  to  have 
been  really  used  for  warehousing  guano,  we  are  of  opinion 
that  it  was  sufficient  to  qualify,  so  far  as  its  use  was  con- 
cerned ;  and  the  decision  to  the  contrary  is  reversed. 

With  respect  to  the  other  cases  from  the  borough  of 
TotneSf  we  are  unable  without  further  information  to  come 
to  a  decision.  We  therefore  send  them  back  to  the  revising 
barrister,  and  would  thank  him  to  answer  the  following 
question  at  his  earliest  convenience  : — ''  Is  the  land  with 
the  building  of  more  real  value  to  let  than  it  would  be 
without  the  building  T*  In  answering  this  question  all 
notions  of  value  for  a  vote  are  to  be  excluded. 

The  descriptions  of  the  buildings  are  not  the  same  in 
each  of  these  cases ;  and  the  revising  barrister  may  adapt 
his  answer  accordingly,  if  he  thinks  there  is  any  substantial 
difference  between  them  in  respect  of  value. 

Decision  in  Norrish,  app.,  Harris,  resp.,  reversed. 

The  remaining  six  cases  were  accordingly  sent  back  to 
the  revising  barrister,  who  amended  the  statement  of  facts 
in  each  case  by  inserting  the  value  of  the  building.  The 
amendments  are  printed  in  Italics.  In  each  case  the  ob- 
jection raised  to  the  vote  was  that  the  building  was  not  a 
building  within  the  meaning  of  the  27 Ui  sect,  of  stat.2  Si  3 
Will.  4,  c.  45 ;  and  the  revising  barrister  had  allowed  the 
objection,  and  expunged  the  voter's  name. 

(a)  5  Jf.  4>  G.  9 ;  7  Scott,  N.  ii.  489;  1  Lutw.  Reg.  Ca.  10. 
A  a2 
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1866. 


GiLLHAM 

Harkis. 


In   OiUham,  app.,  Harris,  resp.,  the  name  of  John 
OiUham  appeared  on  the  list  as  follows : — 


QUlham,Jolm, 
junior. 


Bridgetown, 
Berry  Poauroy. 


Building  and 
land. 


Stop  gate,  dote,  and 
two  meadows  near 
WeeUm  Road^  Bridge^ 
town. 


The  voter  occupied  during  the  electoral  year  a  piece  of 
land  at  the  rent  of  more  than  lOZ.  per  annual,  on  which  he 
grazed  a  cow  and  other  cattle,  with  a  stone  building, 
roofed,  upon  it,  which  he  used  for  the  purpose  of  milking 
his  cow  in  and  for  keeping  hay.  The  building  had  three 
sides,  was  open  in  front,  and  had  a  loft  over,  which  was 
not  used  except  for  fowls  to  roost  in.  The  voter  was  a 
dairyman.  The  building  was  worth  about  10«.  a  year  to  the 
tenant. 


Maem 

V. 

Harrie. 


In  Mason,  app.,  Harris,  resp.,  the  name  of  Charles 
George  Mason  appeared  on  the  list  as  follows : — 


Maton,  CharUe 
George, 


Jshpringion, 


Building  and  land. 


WeetemDawn, 


The  voter  occupied  a  piece  of  land  at  the  rent  of  more 
than  10/.,  on  which  there  was  a  stone  building,  roofed; 
the  building  was  a  linhay,  open  to  the  field,  there  was  a 
crib  in  it ;  one  side  of  the  linhay  was  prolonged,  and  formed 
the  back  of  a  large  tank,  which  contained  from  sixty  to 
eighty  hogsheads  of  water;  tlie  roof  of  the  tank  was  lower 
than  that  of  the  linhay;  the  water  flowed  from  the  roof  of 
the  linhay  into  the  tank ;  there  was  an  internal  communi- 
cation between  the  linhay  and  the  tank ;  the  water  was 
used  to  water  the  cattle  which  fed  upon  the  land,  and  was 
drawn  from  the  tank  by  means  of  a  ball.  The  linhay  was 
worth  to  the  tenant  about  6s.  a-year  ;  the  value  of  the  Umk 
was  not  proved,  but  it  was  worth  something. 

The  appeal  in  this  case  was  consolidated  with  sixteen 
others. 
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In  AdamSf  app.,  Harris,  resp.^  the  name  of  Joseph       1866. 
Adams  stood  on  the  list  as  follows  :— 


JdamSfJoieph. 


Totne*. 


Building  and  land. 


GiLLHAM 

Harris. 

Inklewood  Meadow.  Adams 

V. 

Harris, 


The  Yoter  occupied  a  piece  of  land  of  the  value  of  more 
than  10/.  per  annuiD,  with  a  stone  build ing,  roofed,  upon 
it;  the  building  had  three  walls,  and  was  open  in  front; 
there  was  a  loft  over  the  building  for  the  purpose  of  keep- 
ing hay;  the  land  was  used  for  depasturing  the  voter's 
own  cattle,  and  the  lower  part  of  the  building  was  useful 
as  affording  shade  and  shelter  to  the  cattle.  The  building 
was  worth  to  the  tenant  about  5s.  a-year. 

The  appeal  in  this  case  was  consolidated  with  nine 
others. 


In  Prout,  app.|  BarriSj  resp.,  the  name  of  James  Bennett 
Prout  appeared  on  the  list  as  follows : — 


Prout,  James 
Bennett. 


Coldkarbour, 
Bridgetown, 


Building  and 
land. 


Two  Tramridgea,  Para* 
diss  and  LUtU 
Field,  Bridgetown. 


The  voter  occupied  a  piece  of  land,  with  a  stone  building 
upon  it,  roofed,  of  the  value  of  more  than  10/.  per  annum ; 
the  building  had  three  walls,  and  was  open  in  front,  with 
a  lofl  over  for  the  purpose  of  keeping  hay ;  the  land  was 
used  by  the  voter  for  the  purpose  of  depasturing  other 
people's  cattle,  and  the  lower  part  of  the  building  is  useful 
as  affording  shade  and  shelter  to  them.  The  building  was 
worth  about  Ss.  a-year  to  the  tenant. 

The  appeal  in  this  case  was  consolidated  with  sixteen 
others. 


Proai 

V. 

Harris. 
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1866. 


GXLLHAM 

V. 

Hareii. 

Berr^ 

▼. 
Harrii* 


In  Berry^  app.,  Harris,  resp.,  the  name  of  Jeffery 
Berry  appeared  on  the  list  as  follows : — 


Berry,  Jeffery, 


Weir^Siaoerton. 


Building  and  land. 


Bottom  Meadow. 


The  Toter  occupied  a  piece  of  land  at  the  rent  of  more 
than  lOZ.  per  annum,  with  a  building  upon  it;  the  building 
had  three  stone  walls  and  a  roof,  and  was  open  in  front ; 
the  land  was  used  for  grazing  the  voter's  cattle,  and  the 
building  was  useful  as  affording  shade  and  shelter  to 
them.  In  this  case  the  building  was  worth  about  5s.  per 
year  to  the  tenant 

The  appeal  in  this  case  was  consolidated  with  three 
others. 


Hodgee 

V. 

Harrit, 


In  Hodges,  app.,  Harris,  resp.,  the  name  of  Thomas 
William  Hodges  stood  on  the  list  thus : — 


Hodgest  Thomai 
mitiam. 


Toinee. 


Building  and  land. 


Weir  FUld  and 

Bourtom  Meadow, 


The  yoter  occupied  a  piece  of  land  with  a  building  on  it, 
at  the  rent  of  more  than  10/.  per  annum;  the  building  had 
three  stone  walls  and  a  roof,  but  was  open  in  front;  the 
land  was  used  by  the  voter  for  the  purpose  of  taking  in 
other  people's  cattle  to  graze,  and  the  building  was  useful 
as  affording  shade  and  shelter  to  them.  The  building  was 
worth  about  5s.  a-year  to  the  tenant. 


On  the31st«7a7ittary,KBATiNG,J.,  delivered  the  judgment 
of  the  Court: — In  the  remaining  registration  cases  from  the 
borough  of  Totnes  we  have  had  considerable  difficulty  in 
arriving  at  a  satisfactory  decision.  The  statute  describing 
the  qualification  for  a  borough  vote^  according  to  our 
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constractioD,  requires,  amongst  other  things,  that  there        1866. 
should  be  a  building  having  some  permanence,  some  utility,      Gillham 
and  some  real  yalue;  but  does  not  define  either  the  form       harrib. 
or  materials  essential  for  permanence,  or  the  kind  of  utility 
intended;    nor  does  it  specify  the  proportion  which  the 
value  of  the  building  should  bear  to  the  value  of  the  land, 
where  the  amount  of  10/.  is  made  up  partly  by  building 
and  partly  by  land. 

Looking  to  the  statements  in  the  several  cases,  and  the 
return  of  the  revising  barrister  to  the  question  put  to  him, 
it  appears  that  the  buildings  in  question  are  of  a  permanent 
nature ;  that  they  are  useful  for  the  occupation  of  the  land 
on  which  they  are  placed,  and  bond  fide  add  to  its  real 
yalue  to  let,  though  in  a  small  degree.  If,  under  these 
circumstances,  we  held  they  were  insuflScient,  it  seems  to 
us  that  we  should  be  defining  what  the  legislature  has  lefl 
indefinite,  and  should  be  doing  an  act  of  legislation  when 
the  powers  intrusted  to  us  authorize  interpretation  only. 
We  feel  ourselves,  therefore,  constrained  to  hold  that  the 
qualification  in  each  of  these  cases  was  sufficient,  and  that, 
consequently,  the  decision  of  the  revising  barrister  must 
be  reversed.  We  think  it  right,  however,  to  add,  in  justice 
to  him,  that  the  consideration  of  this  question  has  caused 
much  discussion  amongst  us,  and  that  the  opinion  of 
more  than  one  member  of  the  Court  upon  the  construction 
of  the  statute  has  undergone  a  change. 

In  pronouncing  this  decision  we  do  not  intend  to  inter- 
fere with  the  discretion  of  revising  barristers  in  deciding 
whether  a  building,  by  means  of  which  it  is  sought  to 
qualify,  fulfils  the  requisites  which  we  think  the  statute  im^ 
poses,  namely,  permanence,  utility  and  contribution  to  the 
beneficial  occupation  of  the  land,  thereby  increasing  its  real 
annual  valo^  to  let ;  nor  do  we  mean  to  lay  down  as  a 
rule  that  all  buildings  of  the  present  value,  as  returned  by 
the  revising  barrister,  necessarily  give  a  qualification,  unless 
that  value  be  bona  fide  oombkied  with  permanence  and 
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utility^  and  thereby  add  to  the  real  annual  yalue  of  the 
whole  to  let 

The  decision  of  the  revising  barristeri  therefore,  in  each 
of  these  cases  will  be  reversed. 

Decision  in  Oillham,  app.,  Harris,  resp.,  and 
the  other  cases,  reversed. 


COUNTY  OF  MIDDLESEX. 
Smith,  Appellant,  James,  Respondent. 


1865. 

Tnetdapf 
November  21. 

Stat.  6  &  7  Fiei,  ^*  ^^^^  ^^^  qualification  of  a  Toter  is  good  on  the  face  of  the  register, 
e.  18  f.  40.      '  '^^'^  ^^  retention  of  the  name  in  the  list  has  not  been  duly  objected 

RevUiam  of  UtU  ^*  ^  i^^i>^"S  barrister  has  no  power  to  expunge  it  on  the  ground  that 

Expunging  ^  ^  reported  decision  in  another  case  the  same  qualification  was  held 

ntme  witSmi  insufficient  in  law. 

obiectum.  ^  ^^  he\d,  where  the  qualification  in  the  register  was  stated  to  be  a  fre^ 

^         *  hold  share  in  Fulham  Bridge,  and  the  barrister  expunged  the  Toter's 

name  on  the  ground  that  the  qualification  was  insufficient  in  law  ac- 
cording to  the  decision  in  Tepper,  app.,  NickoU^  r^Pt  18  C.  B.,  N,  S, 
121. 

rpHIS  was  a  case  stated  by  the  revising  barrister  for  the 
-■-     county  of  Middlesex : — 

At  a  Court  held  at  Hammersmith  on  the  12th  of  October, 
1865y  the  revising  barrister  expunged  the  name  of  James 
Buckingham  Bevington  from  the  list  of  voters  for  the 
parish  of  Fulham.  The  name  stood  as  foUovrs  upon  the 
copy  of  the  register  for  the  parish  as  revised  by  the  bar- 
rister : — 


No. 

Name  of  Voter. 

Place  of  Abode. 

Nature  of  aualiflcation. 

Street,  Lane,  or 
Place,  &c. 

8949 

Bevington,  Jamet 
Buckingham, 

Common. 

Freehold  share  in 
Fulham  Bridge. 

On  and  abutting 
the  Thamee. 

Beningttm  was  not  objected  to,  but  the  barrister  expunged 
bis  name  from  the  list  on  the  ground  that  his  qualification, 
as  stated  in  the  list,  was  insufiicient  in  law  to  entitle  him 
to  vote  according  to  the  decision  of  the  Court  of  Common 
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Pleas  on  the  24th  day  of  November ,  1864,  in  the  case  of  1865. 
Tepper,  app.,  Nichols^  resp.  (a\  on  an  appeal  from  a  decision  Smitb 
of  the  revising  barrister  for  the  eastern  division  of  the  county  jambb. 
of  Surrey^  the  Court  having  in  that  case  decided  that  the 
shareholders  in  the  Fulham  and  Putney  Bridge  have  no 
qualification  and  are  not  entitled  to  vote  in  respect  of  their 
shares  therein.  It  was  admitted  that  there  was  no  distinc- 
tion between  that  case  and  the  present,  but  it  was  con- 
tended, on  the  part  of  Bevington,  that  as  no  objection  had 
been  made  by  any  party  to  his  name  being  retained  on  the 
register,  either  on  the  ground  of  the  decision  in  Tepper,  app., 
Nichohf  resp,  J  or  on  any  other  ground,  and  as  his  qualifica- 
tion as  stated  in  the  list  of  voters  was  in  form  and  substance 
independently  of  that  decision  sufficient  in  law  to  entitle  him 
to  vote,  the  barrister  had  no  power  to  expunge  his  name, 
but  must  treat  his  qualification  as  good  on  the  face  of  the 
register  until  proved  or  shown  to  be  insufficient  by  the 
decision  in  Tepper,  app.,  Nichols,  resp.,  being  formally 
brought  before  him  by  means  of  an  objection  to  his  vote, 
without  which  he  could  take  no  judicial  notice  of  such 
decision. 

The  barrister  held  that  the  qualification,  as  stated  in  the 
list  revised  by  him,  was  in  form  and  in  substance  the  same 
as  that  which,  in  the  case  of  Tepper,  app.,  Nichols,  resp., 
had  been  decided  to  be  insufficient  in  law  to  entitle  the 
claimants  therein  mentioned  to  Tote  in  respect  of  such 
qualification,  and  that  he  was  bound  in  accordance  with 
that  decision,  whether  it  was  or  not  made  the  ground  of  a 
formal  objection  to  the  name  of  Bevington  being  retained 
on  the  register,  to  expunge  his  name. 

If  the  Court  should  be  of  opinion  that  his  decision  was 
wrong,  the  name  ought  to  be  inserted  in  the  list  of  voters 
for  the  parish. 

On  the  same  ground  the  barrister  expunged  from  the 
same  list  the  names  of  twenty-eight  other  voters,  whose 
names  and  qualifications  were  set  out  in  a  schedule  an^ 
(a)  18  C.  B.,  N.  S.  121. 
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1865.       nexed  to  this  case,  and  ordered  their  appeals  to  be  con- 
Sunu        solidated. 

James.  ffayes,  Serj.  (Hon.  R,  Bourhe  with  him%  for  the  Appel- 

lant.— The  question  turns  upon  stat,  6  &  7  Vict.  c.  18,  #.  40. 
The  qualification  of  Bevington  is  stated  on  the  register  to 
be  a  freehold  share  in  Fulham  Bridge.  In  Tepper^  app., 
Nichols,  resp.  (a),  it  was  held  that  the  shareholders  in  the 
bridge  had  not  such  an  interest  in  the  land  on  either  side 
of  it  as  to  entitle  them  to  be  registered,  and  the  barrister 
knowing  of  that  decision,  although  no  objection  was  made, 
struck  out  the  name  upon  the  ground  that  the  qualification 
was  insufficient  in  law.  But  the  qualification  upon  the  face 
of  the  register  was  good,  and  that  being  so,  whilst  no  regular 
objection  was  made  the  barrister  had  no  authority  to  ex- 
punge the  name.  Stat.  6  &  7  Vict,  c.  1 8,  ss,  7  and  8,  contains 
elaborate  provisions  in  respect  of  those  who  are  entitled  to 
object  to  persons  upon  the  list  of  voters  for  a  county,  and 
the  notices  that  must  be  served  in  such  cases.  [He  was 
stopped.] 

Le  Breton  for  the  Respondent. — ^The  revising  barrister 
was  right  in  holding  the  qualification  insufficient  in  law, 
and  for  that  reason  expunging  the  name  under  stat  6  &  7 
Vict.  c.  18,  8.  40.  It  was  admitted  before  him  that  there 
was  no  distinction  between  the  case  of  Tepper,  app.,  JVt- 
chols,  resp.  (a)  and  the  present  {_Keating,  J.  the  political 
dgent  who  made  that  admission  is  not  recognised  by  the 
statute]  The  qualification  is  sufficient  upon  the  face  of 
the  register ;  but  the  barrister  knew  that  this  Court  had 
decided  that  a  share  in  the  same  bridge  would  not  entitle 
to  a  vote.  The  bridge  was  built  under  statutes  of  which 
the  Court  will  take  notice,  and  all  the  proprietors  most 
hold  their  shares  in  the  same  way. 

Eble,  C.  J.  If  a  qualification  is  good  upon  the  face  of 
the  register  and  no  objection  to  the  validity  of  the  vote  is 

(a)  18  C.  B.,  N.  S.  121. 
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made  in  the  manner  prescribed  by  sect.  7,  the  barrister        1865. 
must  pass  it. 

Bylbs,  J.  There  are  cases  in  which  the  barrister  would 
be  entitled  to  expunge  a  name  without  it's  being  objected 
to,  as  for  instance,  if  a  person  should  claim  a  right  to  vote 
for  Middlesex  in  respect  of  an  annuity  for  seven  years,  or 
a  freehold  in  Yorkshire. 

Erle,  C.  J.  In  those  cases  the  qualification  would  be 
bad  upon  the  face  of  the  register. 

Per  Curiam  (Erlb,  C.  J.,  Willbs,  Btles,  and  Keat- 
ing, Js.)i 

Decision  reversed. 


COUNTY  OF  MERIONETH. 
John  Jones,  App.,  Richard  Jones,  Resp.  Tv^rfay, 

Ifovewtber  21* 


1.  The  notice  of  objection  required  by  Bt&i.  6  &  7  Ftc/.  e,  18,  t.  7»  to  be  given  County  «oU. 

to  overseers  according  to  form  (4.)  in  sched.  ( A.)>  i>  sufficient  if  stg^ned  jfoiiee  rf 

by  the  objector  within  the  time  during  which  he  is  legally  entitled  to  obfectUm* 

object,  though  not  dated  the  day  on  which  it  was  signed.  Date. 

2.  Soheld  where  the  notice  was  dated  the  12th  Jugustf  but  not  signed  by  6i-7  Ficl.e.18 

the  objector  until  the  18th.  ,j,  7^  101, 

8.  And  per  Byfetf  J.  The  inaccuracy  in  the  date  is  eured  by  sect  101.  s'ehed,  {J,) 

i.  Parkitaton,  app.,  Brophy,  resp.,  16  /r.  C.  L.  Rep.  346,  dissented  from.  iVo.4. 

AT  a  Court  held  on  the  28th  of  October,   1865,  at 

Tanybwlch,  for  the  revision  of  the  list  of  voters  for 

certain  parishes  in  the  county  of  Merioneth,  John  Jones 

objected  to  the  name  of  Richard  Jones  being  retained  on 

the  list  of  voters  for  that  county. 

The  notice  of  objection  to  Richard  Jones  was  dated 
the  18th  of  Avgust,  1866,  bat  the  notice  to  the  overseer 
was  dated  the  12th  of  August,  1865.     It  was  proved  that 
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1865.       both  notices  were  signed  by  the  objector  on  the  18th  day  of 
jj,^„        Auffust,  1865,  and  that  they  were  duly  served. 
*•  It  was  contended  on  the  part  of  Richard  Jones  that  the 

notice  to  the  overseer  was  invalid,  because  it  contained  a 
date  different  from  that  on  which  it  was  signed,  and  that 
the  notice  ought  to  have  been  dated  the  day  on  which  it 
was  signed*  It  was  contended  on  the  part  of  the  objector 
that  the  notice  was  sufficient. 

The  revising  barrister  held  that  the  notice  of  objection 
was  bad,  and  retained  the  vote  for  that  reason. 

At  the  same  Court  the  revising  barrister  decided  that  the 
notices  of  objection  in  several  other  cases  were  bad  for  the 
same  reason,  and  the  validity  of  them  in  all  the  cases 
depending  upon  the  same  point  of  law  the  appeals  were 
consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  was 
wrong,  and  that  the  notices  were  valid,  the  names  of  Richard 
Jones  and  of  the  several  other  persons  objected  to  were  to 
be  expunged  from  the  respective  lists  in  which  they  have 
been  retained. 

Granville  Somerset  for  the  Appellant — Stat.  6  &  7  Vict, 
c,  18,  s.  7,  enacts,  that  persons  objecting  shall  ''on  or 
before  the  25th  day  of  August'*  give  to  the  overseers  a  no- 
tice according  to  the  form  numbered  (4.)  in  schedule  (A.), 
"  or  to  the  like  effect."  The  notice  here  was  duly  served, 
but  it  was  dated  the  12th  August,  and  not  signed  till 
the  IRth  August,  and  the  question  is  whether  the  statute 
requires  that  the  date  upon  the  notice  should  be  the  true 
date  of  the  signature. 

In  Parhinson,  app.,  Brophy,  resp.  (a),  the  Court  of 
Exchequer  Chamber  in  Ireland  {Hayes,  J.,  dissentiente) 
held  that  the  notice  of  objection  required  to  be  given  by 
the  26th  sect,  of  the  Irish  Parliamentary  Voters  Act,  13  & 
14  Vict.  c.  69,  the  words  of  which  there  under  considera- 
tion are  the  same  as  those  of  stat.  6  &  7  Vict.  c.  18,  s.  7, 

(a)  16  Ir.  C.  I.  Rep.  346. 
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must  be  signed  upon  the  day  it  purports  to  bear  date.       1865. 
But  in  that  case  it  is  stated  ''  The  objector  could  not  say        Joneb 
on  what  day  he  signed  the  notices  of  objection,  but  that       joheb. 
they   were  signed  by  him   some   time  in  the   month   of 
Augusty  and  after  the  10th  of  August^  but  before  they  were 
served.*'     Here  it  is  found   that  the  notice  was  in  fact 
signed   on  the  18th  August^  and  therefore  it  was  dated, 
signed  and  served  within  the  time  allowed  by  the  statute. 
In  Beenlen^  App*9  Hocking  resp.  (a),  it   was  held  that  a 
notice  of  objection  to  overseers,  pursuant  to  sect.  17  of 
Stat.  6  &  7  Vict.  c.  18,  is  lusuflBcient  unless  it  states  the 
year  of  our  Lord  in  the  date,  and  Maule^  J.,  at  p.  39, 
said : — "  That  part  of  the  forms  Nos.  10  and  11,"  [Schedule 
(B.)]  "  which  raises  this  question,  is  thus — '  Dated,  this 

day  of .'    The  plain  and  common  understanding 

of  that  is  that  the  blanks  shall  be  filled  up  with  a  day  of 
some  particular  month  of  a  particular  year  of  the  Christian 
calendar.  I  do  not  think  the  Act  would  be  complied 
with  by  the  insertion  of  the  day,  the  month,  or  the  year  of 
the  Hegira,  or  the  style  adopted  in  France  in  her  repub- 
lican days,  or  the  number  of  days  from  the  commencement 
of  the  year.  The  day  is  to  be  particularized  in  the  ordi- 
nary and  accustomed  manner ;  and  that  is  not  done  unless 
the  year  also  is  mentioned."  Here  day,  month  and  year  are 
particularized.  In  Knowles,  app..  Brooking,  resp.  (6),  it  was 
held  by  the  majority  of  the  Court  {MauU,  J.,  dissentiente), 
that  the  place  of  abode  of  the  objector  stated  in  the  ob- 
jection should  be  his  true  place  of  abode  at  the  time  of 
giving  the  notice,  and  not  that  inserted  against  his  name 
in  the  list  of  voters ;  and  in  Melbourne,  app.,  Qreenfieldf 
resp.  (c),  the  Court  came  to  a  similar  conclusion,  and  held 
that  the  power  of  amendment,  under  the  101st  sect,  of 
6  &  7  Vict.  c.  18,  applies  to  cases  of  mistake,  and  not 
where  the  party  has  written  what  he  meant  to  write.  In 
Parkinson,  app.,  Brophtf,  resp.  (d),  the  judgment  of  the 

(a)  4  C.  B.  19.  (c)  7  C.  B.,  N,  S.  1. 

(6)  2  C.  B.  226.  (<0  15  Jr.  C.  L.  Rep.  346. 
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majority  of  the  Court  was  delivered  by  Deasy,  B.,  and, 
Jones  after  referring  to  Knowles,  app..  Brooking ^  resp,,  and 
Jones*  Melbourne,  app.,  Qreenfield,  resp.,  he  said,  p,  355,  "  Then, 
if  the  party  objecting  is  required  to  state,  for  the  informa- 
tion of  the  party  objected  to,  his  true  place  of  abode  at  the 
lime  he  signs  the  notice  of  objection,  it  necessarily  follows 
that  he  should  state  truly  in  the  objection  the  time»  in- 
cluding the  day  of  the  month  on  which  he  signs  it.  If  he 
do  not,  how  is  the  other  party  to  find  out  what  was  his 
place  of  abode  at  the  time  of  signature,  if  the  time  of 
signature  be  left  undefined  and  at  large,  within  the  limits 
contended  for  here  on  behalf  of  the  Appellants  ?''  But  in 
Luckett,  app.,  Knowles,  resp.  (a),  it  was  held  per  Maule,  J., 
p.  190,  that  the  place  of  abode  of  a  voter  is  no  part  of  his 
qualification,  and  by  tlie  Court  that  an  erroneous  state- 
ment of  it  in  the  list  of  voters  may  be  corrected  by  the 
revising  barrister  under  stat.  6  &  7  Vict,  c.  18,  «•  40.  The 
statute  in  question  then  has  been  complied  with.  No  per- 
i^on  could  be  misled  by  the  notice  not  being  dated  the  day 
on  which  it  was  signed;  and  the  inaccuracy,  if  any,  might 
have  been  amended  by  the  revising  barrister.  [He  also  re* 
ferred  to  Cuming,  app«,  Toms,  resp.  (b)  and  Bishop,  app.. 
Helps,  resp.  (c).] 

Morgan  Lloyd  for  the  Respondent. — If  the  date  here 
is  held  to  make  the  notice  bad,  it  will  not  follow  that 
such  notice  would  be  vitiated  by  every  mistake  in  the 
date.  Suppose  it  was  the  intention  of  the  objector  to 
put  upon  the  notice  the  true  date  of  his  signature,  and 
he  mistook  the  date,  he  might  prove  that  before  the 
revising  barrister,  and  the  mistake  might  be  amended. 
In  Beenlen,  app.,  Hockin,'  resp.  {d)  the  omission  of  the 
year  was  held  fatal;  but  an  error  so  patent  as  that  would 
be  less  likely  to  mislead  than  a  mistake  in  the  day  of  the 

(a)  2  C.  B.  187.  (c)  2  C.  B.  45. 

(6)  7  M.^0.  29.  (rf)  4  C.  B.  19. 
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month.  [JByles,  J.  Where  the  year  is  omitted  there  is  1865. 
nothing  to  show  that  the  notice  was  not  signed  ten  years  Jomes 
previously.  The  validity  of  a  notice  of  claim  (a)  stands  jonks. 
upon  the  same  footing  as  a  notice  of  objection,  and  your 
argument  goes  to  this  extent — that  a  man  who  makes  3, 
claim,  and  puts  a  wrong  date  upon  it,  though  within  the 
proper  statutory  limits  in  point  of  time,  is  disfranchised « 
His  Lordship  referred  to  the  word  "date"  in  Richard- 
sons  and  Webster^s  Dictionaries.]  The  reasons  given  for 
their  judgment  by  the  majority  of  the  Court  in  Parkinson, 
app.,  Brophy^  resp.  (6),  where  the  decisions  are  reviewed, 
show  that  it  is  essential  that  the  notice  should  bear  the 
true  date,  for  otherwise  how  is  the  party  objected  to  tq 
find  out  the  place  of  abode  of  the  objector  at  the  time  of 
his  signature?  As  the  date  here  was  written  intentionally, 
the  healing  clause  in  stat.  6  &  7  Vict,  c,  18,  s,  101,  does 
not  apply :  Melbourne,  app.,  Greenfield,  resp.  (c). 

Granville  Somerset  replied. 

Erle,  C.  J.  I  am  of  opinion  that  the  decision  of  the 
revising  barrister  must  be  reversed.  The  notices  of  ob- 
jection contained  in  the  forms  numbered  (4.)  and  (5.)  in 
schedule  (A.)  of  stat.  6  &7  Vict  c.  18,  are  notices  to  be  de- 
livered respectively  to  the  overseers  and  the  party  objected 
to.  Both  of  those  notices,  in  the  present  case,  were  actually 
signed  by  the  objector  on  the  18th  August ;  that  is,  the 
operative  ink,  which  made  them  perfect  instruments,  was 
put  upon  them  on  that  day;  but  the  notice  served  upon 
the  overseers  was  dated  the  r2th,  not  the  18th  Avgust; 
and  the  objection  which  has  been  raised  to  that  notice 
is,  that  it  is  void,  for  that  it  did  not  become  a  complete 
instrument  until  it  was  signed,  and  that  the  statute  re- 
quires that  it  should  bear  date  the  exact  day  on   which 

(a)  6  4  7  Vict.  c.  18,  i.  4.  (c)  7  C.  B.,  2^.  S.  1. 

{b)  15  Jr.  a  L.  Rep.  346. 
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1865.       it  was  signed.     I  think  the  Act  of  Parliament  does  not 
Jones        require  that.     The  Act  requires  that  the  notice  shall  be 
^  given,  and  that  it  shall  bear  a  date,  and  that  the  date  shall 

contain  the  day  of  the  month  and  the  year,  the  signature 
of  the  party  objecting,  and  his  place  of  abode.  I  think 
the  notice,  if  it  is  signed  on  any  day  on  which  the 
objector  is  qualified  to  object,  is,  so  far  as  date  is  con- 
cerned, a  valid  instrument,  although  the  name  of  the  ob- 
jector be  put  upon  the  paper  on  a  different  day  from  that 
specified  in  the  instrument.  The  objector  can  only  be 
qualified  to  object  between  the  1st  and  25ih  Avgust  (a), 
and  I  cannot  see  any  materiality  to  the  interests  of  any 
living  being,  if  he  deliver  the  notice  within  that  time, 
whether  it  is  dated  on  the  exact  day  when  he  puts  hb 
name  to  it  or  on  any  other  day  within  that  time.  A 
person  intending  to  object  may  often  pause  between 
the  inchoate  design  and  the  completion  of  it :  he  may 
have  prepared  a  number  of  notices  of  objection,  com- 
plete in  everything  except  signature,  on  the  12th  August, 
and  may  then  have  hesitated  as  to  whether  he  should 
commit  himself  to  all  the  anxiety  and  expense  inci- 
dental to  giving  the  notice.  Between  the  12th  and  18th 
August  he  may  have  kept  them  in  his  pocket,  and  then 
completed  them  by  signing  his  name.  If  that  were  so 
I  here,  it  could  be  of  no  consequence  to  any  one  whether 

he  left  the  12th  as  the  date  or  altered  it  into  the  18th.  We 
must  assume  that  the  legislature  has  uniformly  a  sensible 
and  real  purpose  in  view,  and  when  the  words  of  an  Act 
of  Parliament  are  not  express,  they  ought  to  be  so  inter- 
preted as  to  effect  that  purpose.  Accordingly  in  Mel- 
bourney  app.,  Oreenfield,  resp.  (b),  we  held  that  an  objector 
was  bound  to  state  his  real  place  of  abode  at  the  time 
of  giving  the  notice— the  reason  being  that  the  party 
objected  to  had  an  interest  in  knowing  who  his  adversary 

(fl)  Sec  6  *  7  Vict.  c.  18,  i.  7.  (6)  7  C.  B.,  N.  S.  1. 
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was  and  where  he  was  to  be  met  with.     It  was  for  a        1865. 

roaterial   purpose,   also,  that  in    Beenlen,  app.,  Hockin,        Jov^b 

resp.  (a),  the  Court  held  that  the  year  must  be  specified,        jonbs. 

for  it  is  requisite  that  before  a  party  is  dragged  into  Court 

he  should  know  that  the  objection  to  his  vote  is  real; 

and,  unless  the  year  is  stated,  if  a  man  having  a  good 

vote  is  objected  to  year  after  year,  lie  might  defend  it 

the  first  year,  and  the  next  year   find  a  notice  undated 

lying  on  his  table  and  suppose  it  to  be  the  old  notice^  and 

by  neglecting  to  attend  before  the  barrister  be  struck  off 

the  list 

Those  being  the  reasons  for  the  English  decisions,  the 
question  came  before  the  Court  of  Exchequer  Chtftaber  in 
Ireland  in  Parkinson,  app.,  Brophy,  resp.  (J).  I  repeat 
what  I  have  said  on  other  occasions,  that  there  never  was 
a  body  of  men  acting  in  a  judicial  capacity  for  whom  I 
entertain  a  higher  respect  than  I  do  for  the  Judges  in  the 
Courts  in  Ireland;  but  I  differ  from  the  majority  of  the 
Court  in  that  case,  and  agree  with  the  judgment  of 
HayeSf  J.  I  think  stat.  6  &  7  Vict.  c.  18,  s.  7,  does  not 
so  clearly  require  the  exact  day  of  the  signature  to  be  in- 
troduced as  the  majority  in  that  case  thought  it  did.  By 
so  construing  the  statute  a  great  number  of  important  in- 
terests might  be  defeated,  and  no  intelligible  purpose 
would  be  answered.  I  rely  on  the  distinction  taken  by 
Hayes,  J.,  p.  357 — 8,  between  a  perfect  date  and  the  pre- 
cise date  of  signature;  and  I  agree  in  his  observations 
that  the  purposes  for  which  the  date  is  required  are  to  be 
considered ;  and  though  the  revising  barrister  was  right  in 
acting  on  so  strong  an  authority  as  that  brought  before 
him,  when  his  decision  comes  to  be  considered,  in  my 
opinion,  it  should  be  reversed. 

WiLLBS,  J.      During  the  argument  I  entertained  con- 

(a)  4  C.  fi.  1 9.    See  tbe  judgment  of  MatUe,  J.,  p.  31 . 
(6)  15  Jr.  C.  L.  Rep,  346. 

VOL.  I.— 0.  P.  B  B 
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1865.  nderable  doubt  whether  the  judgment  of  the  majority  of 
Jones  tlie  Court  of  Exchequer  Chamber  id  Ireland  was  not  right 
Jones.  ^"^>  looking  at  stat.  6  &  7  Vict,  c.  18,  it  appears  to  have 
been  carefully  framed^  with  a  view  to  substance  and  the 
correction  of  blunders.  The  7th  section  requires  the 
notices  by  the  objector  to  be  given  according  to  the  forms 
numbered  (4.)  and  (5.)  in  schedule  (A.)i  ''  or  to  the  like 
effect;"  and  we  have  to  see  whether  the  notice  which  has 
been  given  here  to  the  overseers  complies  substantially 
with  the  requisites  of  the  Act  and  the  form  contained  in 
the  schedule.  The  form  must  not  be  departed  from  in 
any  particular  which  would  deprive  the  notice  of  the  effect 
it  is  intended  to  have  upon  the  proceedings  prescribed  by 
the  Act     But  the  fact  that  in  form  No.  4.  the  words  are, 

"  Dated  the day  of,"  whereas  in  form  No.  5.  they  are, 

•'  Dated   this  day  of,"   strikingly  shows   that  the 

legislature  could  not  have  intended  that  the  form  should 
be  literally  and  exactly  followed. 

The  date  here  is  required  for  a  purpose,  and  comprises 
two  things— time  and  the  place  of  abode  of  the  person 
signing  the  notice.  Although,  when  a  date  is  mentioned, 
some  time  is  generally  intended,  as  in  speaking  of  the  date 
of  a  letter,  the  term  just  as  much  includes,  place.  The  time 
may  mean  the  precise  time  when  the  instrument  is  signed, 
or  it  may  mean  the  time  when  it  is  given  or  delivered, 
so  as  to  become  operative.  In  Pewtress  v.  Annan  (a),  the 
time  of  delivering  out  a  fiat  in  bankruptcy,  as  an  opera- 
tive instrument,  was  held  to  be  the  "  date  and  issuing"  of  it 
within  stat  2  &  3  Vict.  c.  29.  The  true  meaning  of  the  date 
was  there  held  to  be,  not  merely  the  day  which  was  put 
upon  the  document,  but  the  time  of  delivering  it  out  of  the 
bankrupt  office.  The  date  here  may  equally  well  mean 
the  day  on  which  the  objector  signed  the  notice,  or  the 
day  on  which  he  used  it;  but  it  can  hardly  have  been 
intended  that  it  should  mean  the  latter,  for  if  so  he 
would  be  obliged  to  have  with  him  when  he  served  it  an 
(a)  9  JXw/.  828. 
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ink-horn  in  order  to  put  on  the  date,  and  an  almanac  to  1865. 
know  that  it  was  right  la  the  date,  then,  to  be  the  pre-  jovma 
cise  time  when  the  objector  puts  his  name  on  the  notice?  ,  ** 
If  so,  it  would  follow  that  if  he  dated  and  signed  the  notice 
on  the  ]2th,  and  kept  it  in  his  pocket  till  the  18th,  and 
then  delivered  it,  it  would  be  valid ;  but  if  he  put  it  in  his 
pocket  without  signing  it,  and  signed  it  at  any  other  time 
before  delivery,  it  would  be  invalid,  although  its  appearance 
and  effect  would  be  the  same.  I  see  nothing  in  the  use 
of  the  word  ''dated"  to  lead  me  to  suppose  that  the  legis- 
lature could  have  intended  such  a  strange  conclusion. 
Upon  the  whole  I  think  the  right  meaning  of  *'  date  "  with 
reference  to  this  notice  is  to  be  found  in  the  construction 
that  has  been  put  upon  the  statute  by  the  Lord  Chief  Jus- 
tice, viz.,  that,  as  it  is  only  within  certain  days  that  a  notice 
of  objection  can  be  lawfully  given,  it  ought  to  appear  upon 
the  face  of  the  notice  that  it  is  signed,  and  that  it  is  dated 
on  a  day  within  the  time  when  the  objector  has  a  right  to 
object.  That  construction  does  no  violence  to  the  statute 
and  is  consistent  with  its  purport,  and,  though  not  without 
having  had  considerable  qualms,  I  concur  in  it. 

Btlss,  J.  The  question  is  one  of  great  importance, 
inasmuch  as  it  applies  not  only  to  notices  of  objection 
but  to  notices  of  claim,  the  form  of  notices  of  claim  being 
similar  in  respect  to  the  date  to  the  form  of  notice  of  ob- 
jection. The  difficulty  seems  to  me  to  have  arisen  from 
not  distinguishing  between  what  stat  6  &  7  VtcL  c.  18, 
requires  and  what  it  does  not    The  form  No.  4.  says, 

**  Dated  the day  of."    The  statute  requires,  therefore, 

that  the  notice  should  be  dated;  but  I  agree  with  my 
Brother  WUlei,  that  the  date  of  an  instmment  does  not 
necessarily  nor  usually  mean  the  time  at  which  it  is  signed. 
It  usually  means  the  time  when  the  instrument  is  delivered 
and  takes  effect.  It  has  that  meaning  with  reference  to 
a  deed,  and  primd  facie  in  the  case  of  other  instruments. 

bb2 
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1866.       In  Webster  s  Dictionary  "  date"  is  explained  as  "  that  ad- 
jouBs        dition  to  a  writing  which  specifies  the  year,  month  and 
J  *'  day  when  it  was  given  or  executed.    In  letters,  it  notes  the 

time  when  they  are  written  or  sent;  in  deeds,  contracts, 
wills  and  other  papers,  it  specifies  the  time  of  execution, 
and  usually  the  time  from  which  they  are  to  take  effect 
and  operate  on  the  rights  of  persons.    To  the  date  is  usually 
added  the  name  of  the  place  where  a  writing  is  executed, 
and  this  is  sometimes  included  in  the  term  dateJ*     As 
my  Brother  Willes  has  observed,  place  is  included  in  the 
term. 

Therefore  the  true  date  of  this  notice  was  the   18th 
August^  because  it  was  then  delivered,  and  the  figures  12 
which  were  upon  it  ought  then  to  have  been  altered,  by  the 
party  making  the  objection,  to  18.    That,  however,  was 
not  done,  and,  it  seems  to  me,  the  case  therefore  falls 
exactly  within  the  101st  section,  which  enacts  that  ''no 
misnomer  or  inaccurate  description  of  any  person,  place 
or  thing  named  or  described  in  any  schedule  to  this  Act 
annexed  ••••••  shall  in  anywise   prevent  or  abridge 

the  operation  of  this  Act  with  respect  to  such  person, 
place  or  thing,  provided  such  person,  place  or  thing  shall 
be  so  denominated  in  such  schedule,  list,  register  or  notice 
as  to  be  commonly  understood."  The  section  in  express 
terms  applies  to  notices,  and  I  remember  Lord  Tenterden 
saying  that  of  all  the  words  in  the  English  language 
''  thing"  is  the  most  comprehensive :  it  comprehends  both 
place  and  time.  The  section  has  been  held  to  apply  only 
where  a  person  means  to  do  one  thing  and  does  another, 
but  the  case  here  is  that  the  time  for  doing  the  act  was  the 
18th  August;  the  objector  meant  to  deliver  the  notice  then, 
but  delivered  it  with  a  wrong  date.  He  overlooked  that, 
and  was  guilty  of  a  mistake ;  and,  therefore,  supposing  that 
there  is  anything  wrong  in  that  respect,  the  healing  clause 


!  in  sect  101  would  cure  the  defect. 


Keating,  J.    Stat  6  &  7  Vict.  c.  18,  $.  7,  requires  that 
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two  notices  of  objection  should  be  given,  one  to  the  party  1865, 
whose  vote  is  objected  to,  the  other  to  the  overseers.  The  Jonbs 
notice  given  here  to  the  party  is  unobjectionable.  The  jonbs. 
other  notice  is  good  on  its  face,  and  its  object  has  been 
accomplishedi  for  we  must  infer  from  the  statement  of  the 
case  that  everything  which  the  overseer  was  bound  to  do 
upon  receiving  a  valid  notice  has  been  done.  The  only 
objection  taken  to  the  mode  in  which  the  Respondent  has 
proceeded  is  that  his  notice  to  the  overseers  bears  date 
the  12th  August,  but  was  not  in  fact  signed  until  the  18th. 
Had  it  not  been  for  the  case  of  Parkinson,  app.,  Brophy, 
resp.  {a),  I  should  have  thought  it  clear  that  this  objection 
ought  not  to  prevail;  but,  although  the  decisions  of  the 
Courts  of  Ireland  are  not  binding  upon  us,  they  are  entitled 
to  great  respect,  and,  unless  I  saw  my  way  clearly,  I  should 
pause  long  before  I  dissented  from  the  decision  of  a  majority 
of  a  Court  composed  as  the  Exchequer  Chamber^  of  Ire^ 
land  was  when  that  case  was  decided.  But  that  decision 
proceeded  upon  this  ground — that  it  had  been  decided  in 
an  English  Court  that  the  place  of  abode  of  the  objector 
must  be  accurately  stated  (6),  there  being  a  purpose  to  be 
attained  by  such  accuracy  ;  and  that,  therefore,  by  analogy 
of  reasoning,  it  was  equally  requisite  that  the  date  also 
should  be  accurately  stated.  Mr.  Justice  Hayes  denied  that 
sequitur,  and  I  think  he  was  right  It  has  never  been 
suggested  that  the  interests  of  any  human  being  would  be 
affected  by  the  supposed  mistake  in  respect  of  date ;  and 
unless  the  same  purpose  would  be  accomplished  by  re- 
quiring the  same  accuracy  in  respect  of  the  statement  of 
date  that  is  requisite  with  reference  to  the  place  of  abode, 
the  same  reasoning  does  not  apply.  The  consequences 
which  would  follow  our  holding  a  mistake  in  the  date  suffi- 
cient to  vitiate  this  notice  have  been  pointed  out  by  my 
Brother  Byles,  and  I  think  we  adopt  a  wise  course  in  avoid-^ 

(a)  15  Ir.  C.  L.  Eep.  346. 

(6)  Mtlboume,  app.,  Greenfield,  resp.,  7  C.  B,,  N.  S.I. 
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ing  that  conclusion*  Therefore,  although,  as  the  Lord 
Chief  Justice  has  said,  the  revising  barrister  was  right  in 
giving  to  the  Irish  case  the  weight  he  gave  it,  I  think  his 
decision  should  be  reversed. 

Decision  reversed. 


y<wwo<r  21  • 
Comttp  vote. 

unexpired  red' 
due  qf  terwu 
Cestui  giM 
tnut. 

2^S  WUL4, 
e.  46, «.  20. 
6  4-7  Fiei.  e. 


WEST  RIDING  OF  YORKSHIRE, 
Gainsford,  App.,  Freeman,  Resp. 

A  testator  being  possessed  of  certain  tenements  under  a  lease  for  999  yeant 
devised  to  trustees  the  residue  of  the  term  upon  trust  to  pay  die  rents 
and  annual  produce  of  one  undivided  sixth  share  to  the  claimant  daring 
his  life,  with  remainders  over.  Held,  that  the  claimant  waa  not  an 
assignee  for  the  unexpired  residue  of  the  term  within  the  meaning  of 
sutii.  2  &  3  Will,  4,  e,  4>6,  <.  20,  and  6  &  7  riet.  e.  18,  «.  74,  and  there- 
fore not  qualified  to  vote  under  those  sections* 

A  T  a  Court  held  on  the  3rd  October,  1865,  before  the 
revising  barrister  for  the  southern  division  of  the 
West  Riding  of  the  county  of  York,  Thomas  JETadfield, 
duly  objected  to  John  Chadwick  Jackson,  who  claimed  to 
have  his  name  inserted  in  the  list  of  voters  for  a  township 
in  that  division.  The  names  stood  on  the  list  of  claimants 
for  the  township  as  follows : 


ChrtotUo  and  Sur- 
name of  Voter. 


Jaekton^  Jekm 
Chadwick, 


Place  of  Abode. 


26,  jflberi 

Street^  Mumper 

Oidhmu. 


Nature  of  QoalUI- 
tion. 


[•6th  share  of  14 
leasehold  cottages 
held  for  a  term  oi 
999  yean. 


Street,  Lane,  fte.  wham 
Propeitj  li  situate. 


Hete  lUadf  Ceumty  Bud^ 
Saddlewortk,  in  the 
occupation  of  Margm- 
ret  Diggle  and  others. 


The  barrister  found  as  a  fact  that  John  Jackson,  the  father 
of  the  claimant,  by  his  will  gave,  devised  and  bequeathed 
unto  trustees,  their  heirs,  executors,  administrators  and 
assigns^  all  his  real  and  personal  estate,  upon  trust  to  pay  the 
rents  and  annual  produce  thereof  to  his  wife  (who  as  well  as 
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the  testator  died  previous  to  the  Slst  July^  1 864)  for  her  life.        1865. 
And  from  and  after  her  decease  then,  as  to  one  undivided     Oainsporo 
sixth  share  of  his  said  trust  estate,  upon  trust  to  pay  the     frkshan. 
rents  and   annual   produce  thereof  unto   his    son  John 
Chadtoick  (the  claimant)  during  his  life,  and  from  and 
after  the  death  of  his  said  son,  then  as  to  the  said  one- 
sixth  share  of  his  said  trust  estate  upon  trust  for  all  and 
every  the  children  or  child  of  his  said  son  living  at  the 
testator's  decease  or  bom  afterwards,  who  should  attain  the 
age  of  twenty-one  years,  or  who  dying  under  that  age 
should  leave  issue  living  at  his  dr  her  decease,  to  be  divided 
amongst  such  children  if  more  than  one  in  equal  shares  as 
tenants  in  common,  and  their,  his  or  her  heirs,  executors, 
administrators  and  assigns  respectively. 

The  barrister  also  found  that  the  testator  was  possessed 
for  a  term  of  999  years  of  the  leasehold  cottages,  and  that 
it  was  in  respect  of  one-sixth  share  of  the  same  so  devised 
by  the  will  that  the  claimant  claimed  to  vote ;  and  that  the 
annual  income  of  that  sixth  share  amounted  to  more  than 
10/.  a-year. 

The  points  taken  on  the  part  of  the  claimant  were  that 
the  gift  of  the  rents  and  annual  produce  of  the  one-sixth 
share  of  the  leasehold  cottages  for  the  life  of  the  claimant 
was  equivalent  to  a  gift  of  the  whole  term  to  him  if  he 
should  so  long  live ;  and  as,  in  contemplation  of  law,  the  life 
might  last  longer  than  the  term,  that  the  claimant  was  as 
cestui  que  trust  of  the  term  of  999  years  an  equitable 
leaseholder  or  equitable  assignee  of  a  lease  within  the 
meaning  of  the  20th  sect,  of  the  Reform  Act,  2k3  Will.  4, 
c.  46,  and  being  in  receipt  of  the  clear  yearly  sum  of  1 0/., 
over  and  above  all  rents  and  charges  payable  out  of  or  in 
respect  of  the  same,  he  was  entitled  to  a  vote. 

It  was  objected,  on  the  part  of  the  objector,  that  the 
testator  being  only  possessed  of  a  term  of  years,  could  not 
give  a  greater  estate  in  the  premises  than  that  which  he 
possessed,  and  that  the  claimant  was  not,  in  the  language 
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1865^ of  sect.  20  of  the  Reform  Act,  2  &  3  Will.  4,  c.  46,  entitled 

Oainiford     either  as  lessee  or  assignee  to  the  one-sixth  for  the  un- 
FREEMAir.     expired  residue  of  a  term  originally  created  for  a  period 
of  not  less  than  sixty  years,  bat  only  for  such  a  portion  of 
the  term  as  his  own  life  might  endure. 

The  vote  was  allowed,  subject  to  this  case. 

C.  S.  C.  Bowen  for  the  Appellant.— Statute  2  &  3  WUL 
4,  c.  45, 8, 20,  enacts,  that  every  male  person  entitled  ''  either 
as  lessee  or  assignee"  to  any  lands  or  tenements  whether 
of  freehold  or  of  any  other  tenure  for  the  unexpired  residue, 
whatever  it  may  be,  of  any  term  originally  created  for  a 
period  of  not  less  than  sixty  years  (whether  determinable 
on  a  life  or  lives,  or  not)  of  the  clear  yearly  value  of  not 
less  than  10/.  over  and  above  all  rents  and  charges  pay- 
able out  of  or  in  respect  of  the  same,  shall  be  entitled 
to  vote  for  the  county.  The  question  is,  whether  the 
claimant  is  an  assignee  of  the  unexpired  residue  of  the 
term  of  999  years  within  the  meaning  of  that  section.  It 
is  not  necessary  to  raise  the  point  whether  a  devisee  under 
a  will  may  be  an  assignee,  because  a  man  cannot  be 
properly  called  an  assignee  unless  all  the  interest  of 
the  assignor  passes  to  him.  Here  the  testator  was  pos- 
sessed of  the  term  for  999  years  certain,  and  the  claim- 
ant to  the  unexpired  residue,  provided  he  should  live 
so  long.  The  testator  had  one  thing,  but  the  claimant  has 
another.  A  further  test  is  that  the  claimant  has  not  power 
to  assign  that  which  the  testator  could  have  assigned.  If 
it  were  not  for  the  controlling  statute  6  &  7  VicL  c.  18, 
the  74th  sect,  of  which  prohibits  trustees  of  lands  from 
voting,  and  confers  that  right  upon  the  cestui  que  irust,  the 
trustee  here  would  be  the  assignee.  But,  notwithstanding 
that  statute,  the  claimant  is  not  possessed  of  the  same 
equitable  estate  as  the  testator.  The  latter  by  his  will 
divided  his  estate  into  parts  and  gave  a  parcel  of  it  only  to 
the  claimant.     It  is  impossible,  therefore,  that  in  any  legal 
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sense  the  claimant  can  be  regarded  as  assignee  of  the  un-        1865. 
expired  residue  of  the  term.  Gainsford 

V. 

Manisiy  for  the  Respondent. — Statute  6  &  7  Vict  c.  18,  Freeman. 
s,  lAf  renders  it  immaterial  that  the  claimant  was  possessed 
only  of  an  equitable  estate.  In  point  of  law  the  same  term 
was  vested  in  both  the  testator  and  the  claimant:  Matthew 
Manning's  case  {a)  \  Lampet*s  case(J)),  In  the  latter  case, 
47 a,  it  is  said,  ''This  case  of  a  devise  of  a  lease  for 
years  to  one  for  life,  and  after  his  death  to  another  during 
the  residue  of  the  term,  hath  produced  septem  quastiones 
vexatas  et  spinasas"  \^Byles,  J.  The  claimant  is  in  this 
dilemma :  in  law  be  is  not  strictly  assignee ;  and  in  equity 
be  has  not  an  interest  in  the  unexpired  residue.]  It  was 
not  the  intention  of  the  legislature  that  the  property  should 
be  unrepresented ;  and  under  stat.  6  &  7  Vict.  c.  18,  s.  74, 
the  cestui  que  trust  in  actual  possession,  or  in  the  receipt  of 
the  rents  and  profits,  though  he  may  receive  them  through 
the  hands  of  the  trustee,  is  entitled  to  vote. 

C.  S.  C.  Bowen  replied. 

Erlb,  C.  J.  I  am  of  opinion  that  the  decision  of  the 
revising  barrister  was  wrong.  The  20th  sect,  of  stat.  2  &  3 
Will.  4,  c.  45,  creates  the  qualification  on  which  the  claim- 
ant relies.  He  claims  as  being  entitled  to  lands  as  as- 
signee for  the  unexpired  residue  of  a  term  originally  created 
for  a  period  of  not  less  than  sixty  years.  The  testator  was 
possessed  of  a  term  originally  created  for  999  years,  which 
be  devised  to  trustees  upon  trust  for  the  claimant  during 
his  life,  and  the  claimant  says  that  in  point  of  law  the 
tenant  for  life  is  owner  of  the  term.  But  I  think  he  can 
not  resort  to  that  legal  fiction.  As  it  was  clearly  put  by 
Mr.  Bowen,  the  claimant  is  possessed  of  the  term  for  his 
life  only,  and  at  his  death  it  goes  over.  His  claim,  there- 
fore, under  that  section  cannot  be  supported.     He  cannot 

(o)  8  Rep.  94  b.  (b)  10  Rep.  46  b. 
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1865.       require  the  trustees  to  assign  the  term  to  him.     He  is 
GAiNiroRD    ^^^^  obliged  to  rely  upon  the  74tli  sect,  of  stat.  6  &  7  Viet, 
*-  c.  18.    But  as  cestui  que  trust  he  must  make  his  claim  sub- 

ject to  all  equitable  rightSi  and  he  is  clearly  not  entitled 
as  cestui  que  trust  for  the  unexpired  residue  of  the  term, 
but  for  his  own  life  only. 

WiLLBSi  J.  Having  regard  to  the  words  of  the  74th 
sect,  of  Stat  6  Ic  7  Vict.  c.  18,  I  do  not  see  how  it  can 
be  said  that  any  cestui  que  trust  is  within  the  section  who 
is  not  entitled  to  such  an  interest  as  would  qualify  him  to 
vote  under  the  20th  section  of  stat.  2  &  3  Will.  4,  c.  45. 
If  the  interest  of  the  claimant  were  legal  instead  of  equi- 
table, he  would  not  come  within  the  20th  section  of  stat 
2  &  3  Will.  4,  c.  45y  because  be  would  not  be  entitled 
to  the  unexpired  residue  of  the  term;  and  he  is  not  pos- 
sessed of  a  beneficial  interest  in  the  entire  residue. 

Btles,  J.  It  was  the  intention  of  the  legislature  in 
passing  stat  6  &  7  Vict.  c.  18,  s,  74,  to  give  the  right  to 
vote  to  persons  otherwise  entitled,  though  they  might  not 
be  possessed  of  the  legal  estate.  It  is  unnecessaiy  to  con« 
sider  what  my  decision  might  have  been  if  the  claimant 
had  had  a  legal  instead  of  an  equitable  interest,  though  in 
that  case  it  could  hardly  be  said  that  he  had  the  lands  for 
the  unexpired  residue  of  the  term.  Here,  however,  the 
claimant  has  an  equitable  interest  and  that  only  for  his 
own  life. 

Keating,  J.  It  is  admitted  that  the  vote  is  not  claimed 
in  respect  of  any  legal  interest,  but  it  is  said  that  the  pri- 
vilege is  given  by  stat  6  &  7  Vict.  c.  18,  *.  74.  The  claim 
being  made  in  respect  of  a  beneficial  interest  the  Court 
must  see  what  the  extent  of  that  interest  is,  and  it  appears 
to  be  a  beneficial  interest,  not  in  the  unexpired  residue  of 
a  term,  but  only  for  the  claimant's  life. 

Decision  reversed. 
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BOROUGH  OF  TOTNES. 
Harris,  App.,  Amery,  Resp,  Navimber  20. 

"The  Comi^anies  Act,  1862,'*  25  &  26  Viet,  e.  89,  «.  4,  after  prohibiting^  the  Borwghwote, 

formatioD  of  banking  partnenbips  consisting  of  more  than  ten  persons,  Occupation  at 

unless  registered  under  that  Act,  or  formed  in  pursuance  of  some  tenant. 

other  Act  or  of  letters-patent,  enacts  that  **  no  company,  association,  2  <!•  8  Witt,  4* 

or  partnership  consisting  of  more  than  twenty  persons  shall  be  formed,  e,  45,  «.  27* 

after  the  commencement  of  this  Act,  for  the  purpose  of  carrying  on  Vnrtgiitertd 

any  other  business  that  has  for  its  object  the  acquisition  of  eain  by  partnership  qf 

the  company,  association,  or  partnership,  or  by  the  individual  mem-  more  than 

bers  thereof,  unless  it  is  registered  as  a  company  under  this  Act,  or  is  twenty  pertomt. 

formedin  pursuance  of  some  other  Act  of  Parliament,  or  of  letters-  Illegal  eombi' 

patent,  or  is  a  company  engaged  in  working  mines  within  and  subject  nation. 

to  the  jurisdiction  of  the  Stannaries."  Forty-siz  persons  having  formed  The  Compamoi 

a  partnership  for  the  purpose  of  creating  votes  and  making  a  profit  vfcf,  1862, 

out  of  a  farm,  the  former  being  the  principal  object,  entered  into  an  25  4"  26  Viet* 

agreement  with  f .,  by  which  they  agreed  to  take  the  farm  as  tenants  e.  89,  «.  4. 

at  will  at  a  rent  of  £478  :  10#.  per  annum.    The  farm  consisted  of  "  Butinete." 

142  acres,  and  there  was  a  building  on  it  worth  £6  per  annum,  in  Farming. 

which  the  whole  business  of  the  farm  was  conducted ;  and  the  part-  Partnership  fit 

ners  having  entered  "in  pursuance  of*  the  agreement,  appointed  one  creating  votee. 
of  themselves  manager,  who  farmed  the  estate  on  their  account    The 
partnership  was  not  registered  under  "The  Companies  Act,  1862," 
nor  formed  in  pursuance  of  any  other  Act,  or  of  letters- patent.     Held  : 

1.  That  fanning  is  a  "  business"  within  the  meaning  of  sect  4. 

2.  That  the  members  of  the  partnership  were  not  qualified  to  vote 

under  stat  2  &  3  Will.  4,  c  45,  e.  27,  as  tenants  in  occupation 
of  the  farm,  since  they  were  not  in  actual  occupation  of  th« 
land,  and,  in  order  to  make  qpt  a  constructive  occupation,  it 
was  necessary  to  look  at  the  agreement,  which  showea  that  the 
partnership  was  in  violation  of  '*The  Companies  Act,  1862.*' 
8.  Quflere,  whether  a  partnership  consisting  of  not  more  than  twenty 
members,  and  formed  avowedly  for  the  purpose  of  creating  votes 
as  its  principal  object,  and  making  profits  by  the  occupation  of 
land,  would  be  lawful  ? 

A  T  a  Court  held  on  October  14th,  1865,  before  the  re- 
vising barrister  for  the  borough  of  Totnes,  Robert 
Harris  objected  to  the  names  of  Peter  Fabyan  Sparke 
Amery  (a)  and  forty-two  other  persons  being  retained  on 
the  list  of  voters, 

(a)  In  the  case,  as  originally  reserved  by  the  revising  barrister, 
WiUiam  Fabyan  WMeate  was  named  as  the  Respondent;  but,  upon 
the  case  being  called  on  for  argument,  it  was  stated  that  he  had  died  after 
the  reservation  of  the  case,  and  the  Court  allowed  the  now  Respondent's 
name  to  be  inserted  in  his  stead. 
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1865.  The  facts  were  as  follow : — 

Harris  In  pursuance  of  an  agreement  entered  into  between 

Amkrt.  -Afnery  and  forty-five  others^  (one  of  whom  is  since  dead, 
and  two  fiiiled  to  appear  to  answer  the  objection,)  and  one 
Elioi  Fordy  previously  to  July  Slst,  1864,  the  voter  and 
bis  partners,  on  July  31st,  1864,  entered  into  posses- 
sion of  142  acres,  3  roods  and  19  perches  of  land,  upon 
which  there  was  a  building,  for  which  they  paid  the  rent  of 
473/.  I0«.  in  addition  to  the  tithes,  which  amounted  to  281 
and  upwards. 

The  building  on  the  land  was  a  solid  two-storied  stone 
building,  89  feet  long.  The  lower  part  was  used  as  a  feeding- 
place  for  bullocks,  and  was  closed  at  the  two  ends  and 
back  and  open  in  front,  with  pillars  which  supported  tbe 
upper  storey.  The  upper  storey,  which  had  an  internal 
communication  with  the  lower  one,  was  a  closed  building 
with  door  and  lock,  and  was  used  as  a  store  for  the  wool 
and  corn  produced  and  the  hay  and  corn  consumed  on  the 
estate. 

The  whole  business  of  the  farm  was  conducted  in  this 
building,  and  the  partnership  had  no  other  farm  buildings 
belonging  to  them,  except  a  few  linhays  of  very  trifling 
value  scattered  about  onr  various  parts  of  the  farm.  Tbe 
rent  of  the  building  was  estimated  at  6/. 

The  partnership  was  formed  avowedly  for  the  purpose  of 
creating  votes  and  making  a  profit  out  of  the  farm,  but  tbe 
votes  were  the  principal  object. 

The  partners  appointed  a  manager,  one  of  their  num- 
ber, who  farmed  the  estate  on  their  account ;  he  grazed 
stock,  bought  bullocks,  fattened  and  sold  them,  bought 
and  sold  sheep,  sold  the  wool,  and  kept  the  accounts, 
which  were  regularly  made  up  and  audited. 

The  funds  which  were  necessary  for  carrying  on  the 
business  of  the  partnership  were  raised  by  a  loan  of  800il, 
on  the  security  of  a  bond  for  that  amount  which  was  en- 
tered into  by  all  the  partners  previously  to  July  31st,  1864. 


V. 

Amert. 
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William  Hamlyn,  one  of  the  partners,  died  in  February ^  1866. 
1865,  since  which  time  rent  had  been  paid  by  the  partner-  Harris 
ship. 

The  land  was  rented  by  the  partnership  of  Elias  Ford^ 
who  himself  rented  it  of  four  owners. 

The  partnership  was  not  registered  under  "The  Com- 
panies Act,  1862,"  25  &  26  Vict.  c.  89. 

The  votes  were  objected  to  on  three  grounds. 

First.  That  the  building  on  the  land  was  not  such  a 
building  as  could  confer  a  qualification  under  sect.  27  of 
Stat.  2  &  3  Will.  4,  c.  45  (a). 

Secondly.  That  this  partnership,  consisting  of  more  than 
twenty  members,  was  an  illegal  association  under  ''The 
Companies  Act,  1862,"  and  that  consequently  the  members 
of  that  partnership  could  not  enjoy  the  franchise,  their  only 
claim  to  which  was  founded  on  an  illegal  tenancy. 

Thirdly.  That  the  partners  being  tenants  at  will  of  Elias 
Ford,  on  the  death  of  one  of  their  number  the  tenancy 
expired. 

The  revising  barrister  oyerruled  all  the  objections,  and 
directed  that  the  names  of  the  forty-three  voters  should 
continue  on  the  register,  and  if  he  was  wrong  in  overruling 
any  one  of  the  objections,  the  names  of  the  Respondent 
and  the  forty-two  other  persons  objected  to  were  to  be 
expunged. 

The  following  is  a  copy  of  the  agreement  above  referred 
to:— 

''  Memorandum  of  an  agreement  entered  into  this  27th 
day  otJuIy,  1864,  between  Elias  Ford,  o(  Abbotskerswell, 
in  the  county  of  Devon,  of  the  one  part,  and  Messrs.  John 
Endle  the  younger,  farmer,"  (and  forty-five  other  persons, 
who  were  described,  and  included  Peier  Fabyan  Sparke 
Amery)  ''of  the  other  part,  witnbsseth  that  the  said  Elias 
Ford,  by  way  of  agreement,  and  not  of  lease,  agrees  to  let, 
and  the  said  parties  of  the  other  part  agree  to  take  as 

(a)  Seep.  363. 


V. 

Ambrt. 
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1865.  tenants  at  will^  all  those  lands,  with  the  buildings  and  pre- 
Uarru  raises  thereto  belonging,  situate  in  the  parish  of  Totnes,  and 
containing  142  acres,  3  roods  and  19  perches  or  there- 
abouts, as  set  forth  in  the  schedule  annexed,  on  and  from 
the  31st  day  of  July,  1864,  subject  to  the  following  con- 
ditions :— The  said  parties  of  the  other  part  to  pay  a  clear 
yearly  rental  of  473/.  10*.,  which  rent  shall  be  payable 
quarterly  if  demanded ;  to  pay  all  rates  and  taxes,  and 
amount  of  tithe  commutation,  up  to  the  first  day  of  April 
after  the  expiration  of  the  holding,  except  property  tax ;  to 
keep  and  leave  the  gates,  gate  pillars,  bars,  posts,  railings 
and  fences  generally  in  good  tenantable  repair,  having 
rough  timber  allowed  them  for  so  doing,  and  to  deliver  up 
the  same  at  the  expiration  of  their  holding ;  not  to  underlet 
or  assign  any  portion  of  the  said  lands  without  written  per- 
mission from  the  landlord  or  his  agent ;  to  keep  and  leave 
such  drains  which  may  be  made,  with  all  others  now  laid 
on  the  lands,  open  and  in  good  repair,  and  to  cleanse  and 
scour  all  lakes  and  watercourses,  and  in  every  year  to  carry 
and  fetch  all  materials  for  repairs ;  to  break  down  and  level 
away  any  old  hedges  or  wastes  required,  and  to  keep  in 
repair  all  new  hedges  or  fences  to  be  erected  on  the  lands ; 
to  cut  all  weeds  on  the  lands  before  the  1st  ofJtme,  and 
twice  during  the  year  if  required ;  not  to  stock  the  orchards 
with  any  cattle  that  will  injure  the  trees,  and  keep  them 
well  manured  and  free  from  weeds,  and  fully  planted  with 
such  good  young  trees  as  shall  be  approved  of  by  the  agent 
of  the  landlord ;  that  the  said  lands  shall  be  laboured  and 
manured  in  all  respects  agreeable  to  the  rules  of  good  hus- 
bandry, and  particularly  without  prejudice  to  the  generality 
of  this  clause ;  to  manure  the  pasture  ground  one  round 
in  the  first  four  years,  if  not  mown,  with  120  seams  of  good 
dung,  or  compost  or  chemical  manures,  to  the  value  of  not 
less  than  forty  shillings  an  acre  original  cost,  but  if  mown, 
then  at  the  rate  of  80  seams  of  dung  or  chemical  manures, 
to  the  value  of  not  less  than  thirty  shillings  per  acre  as  often 
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as  mown ;  to  keep  the  meadows  properly  floated  at  the  1865. 
proper  seasons,  and  not  to  mow  them  more  than  once  for  Harris 
hay  in  each  year ;  not  to  break  up  any  of  the  meadows  or  Amkrt« 
pasture  land,  nor  any  of  the  orchards,  except  by  written 
permission  from  the  agent  of  the  landlord,  with  a  view  to 
manure  and  improve  the  same  when  no  corn  crop  shall  be 
taken,  under  a  penalty  of  20/.  per  acre  additional  rent ;  not 
to  pare  or  prune  any  timber  trees  or  saplings  of  any  kind 
whatsoever ;  not  to  cut  any  wood  in  the  last  year  of  their 
holding,  nor  the  wood  from  any  hedge,  except  when  such 
hedge  is  properly  made,  unless  it  be  annually  cut  ofi* square 
on  the  top ;  and  to  cut  and  imake  all  hedges  when  of  seven 
years  growth,  if  required,  tUpse  against  the  road  to  be  cut 
off  every  year.  On  the  due  performance  of  these  condi- 
tions the  landlord  agrees  for  himself,  his  heirs  and  assigns, 
to  pay  to  the  tenants  a  fair  proportion  of  the  value  of  any 
labour,  lime  or  other  manure  from  which  the  crops  allowed 
by  these  conditions  have  not  been  taken,  provided  that  the 
tenants  shall  show  that  such  dressing  is  not  less  and  in  the 
manner  hereinbefore  stated,  such  proportions  to  be  valued 
and  fixed  by  referees  in  the  usual  way.  But  should  the 
tenants  not  pay  the  rents  and  fulfil  all  the  conditions  before 
mentioned,  or  should  they  become  bankrupt  or  insolvent 
during  the  said  term,  this  agreement  shall  be  void  and  of 
no  efiect,  and  the  landlord  shall  be  at  liberty  to  enter 
and  take  possession  of  the  lands  and  premises  hereby  let, 
and  relet  them  to  whom  he  may  think  proper  without  let 
or  hindrance  from  the  said  tenants.  But  on  paying  the 
said  rents  and  performing  the  said  conditions,  not  other- 
wise, tlie  said  John  Endle  the  younger"  (and  the  other 
parties  of  the  second  part)  ^'  shall  quietly  enjoy  and  occupy 
the  said  premises  for  the  term  before  mentioned.  In  wit- 
ness whereof  the  said  parties  have  hereunto  set  their  hands.*' 
The  above  memorandum  was  signed  by  all  the  parties 
of  the  first  and  second  parts,  and  the  schedule  above  re- 
ferred to  followed  their  signatures. 
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1865.  "  The  Companies  Act,  1862/'  25  &  26  Vici.  e.  89,  i.  4, 

nTRlni      enacts,  "  No  company,  association,   or  partnership  con- 
"•  sisting  of  more  than  ten  persons  shall  be  formed,  after  the 

commencement  of  this  Act,  for  the  purpose  of  carryicfg  on 
the  business  of  banking,  unless  it  is  registered  as  a  com- 
pany under  this  Act,  or  is  formed  in  pursuance  of  some 
other  Act  of  Parliament,  or  of  Ietters>patent ;  and  no  com- 
pany, association,  or  partnership  consisting  of  more  than 
twenty  persons  shall  be  formed,  after  the  commencement 
of  this  Act,  for  the  purpose  of  carrying  on  any  other  busi- 
ness that  has  for  its  object  the  acquisition  of  gain  by  the 
company,  association,  or  partnership,  or  by  the  indi?idual 
membecs  thereof,  unless  it  is  registered  as  a  company  under 
this  Act,  or  is  formed  in  pursuance  of  some  other  Act  of 
Parliament,  or  of  letters-patent,  or  is  a  company  engaged 
in  working  mines  within  and  subject  to  the  jurisdictioa 
of  the  stannaries." 

Coohe  for  the  Appellant — There  was  no  occupation  by 
the  parties  to  this  agreement  of  the  second  part  suiEcient 
to  satisfy  the  27th  section  of  stat.  2  &  3  Will.  4,  c.  45. 
The  4th  section  of  stat.  25  k  26  Vici.  e.  89,  prohibits, 
with  certain  exceptions,  the  formation  of  partnerships  con- 
sisting of  more  than  twenty  persons  for  the  purpose  of  carry- 
ing on  any  business  that  has  for  its  object  the  acquisition 
of  gain,  unless  registered  under  the  Act.  This  partnership 
was  not  registered,  and,  assuming  that  the  forty-six  per- 
sons mentioned  in  the  instrument  were  liable  to  the  le^or 
as  tenants,  the  case  finds  that  they  entered  into  possession 
'Mn  pursuance  of"  the  agreement,  and  appointed  as  mana- 
ger one  of  their  number,  who  farmed  the  estate  on  their 
account :  therefore  there  was  no  occupation  except  under 
the  agreement ;  and  inasmuch  as  that  was  entered  into  in 
violation  of  the  law  it  is  illegal,  and  no  claim  can  be 
founded  upon  it.  The  distinction  between  a  mere  tenancy 
and  an  occupation  is  pointed  out  in  JRex  v.  The  Inhabi- 
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tants  of  Ditcheat  (a).  In  that  case  Littledak,  J.,  said,  1865. 
p.  183,  ''There  is  a  material  difference  between  a  holding  Harris 
and  an  occupation.  A  person  may  hold  though  he  does  aJert. 
not  occupy.  A  tenant  of  a  freehold  is  a  person  who  holds 
of  another :  he  does  not  necessarily  occupy.  In  order  to 
occupy,  a  party  must  be  personally  resident  by  himself  or 
his  family."  Here  was  no  actual  occupation ;  and  there 
was  no  constructive  occupation,  for  as  these  parties  had 
formed  an  illegal  association,  and  were  incapable  of  occu* 
pying  by  themselves,  they  could  have  no  power  to  appoint 
another  person  as  their  servant  to  occupy  for  them.  [He 
referred  to  stat.  26  &  26  Vict.  c.  89,  ss.  209,  210.]  [Byles, 
J.  Do  you  mean  to  say  that  an  indictment  would  lie  against 
these  persons  for  forming  such  a  partnership  ?  Is  more  in- 
tended by  the  4th  section  than  that  associations  consisting 
of  more  than  twenty  persons  shall  not,  unless  registered,  be 
privileged  to  enforce  their  contracts  ?]  The  policy  of  the 
legislature  is  to  prevent  such  combinations,  and  they  are 
prohibited,  though  no  penalty  is  imposed  for  a  breach  of 
the  enactment.  This  was  an  illegal  combination  formed 
for  the  purpose  of  evading  the  27th  section  of  stat.  2  &  3 
Will.  4,  c.  46,  and,  admitting  that  every  Englishman  is 
entitled  to  acquire  the  franchise  by  legal  means,  the  law 
will  not  allow  the  votes  of  other  electors  to  be  swamped 
by  means  of  a  colourable  tenancy  such  as  that  here. 

He  then  contended  that  the  building  upon  the  land  was 
not  a  "  building"  within  the  meaning  of  the  27th  section 
of  stat.  2  &  3  Will.  4,  c.  46 ;  but  the  argument  on  this 
point  is  omitted,  as  no  decision  was  pronounced  upon  it  (&)• 

Mellish  {Kingdon  with  him)  for  the  Respondent. — First 
The  case  finds  that ''  in  pursuance  of  an  agreement  entered 
into  between  Amery  and  forty-five  others,"  and  Ford^  the 

(a)  9  B.  4-*C.  176. 

(h)  See  NorrUhf  app.,  HarrU,  retp.,  ante,  p.  328. 
TOL,I.— C.  P.  CC 
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1B66,  voter  and  bis  partnere  entered  into  possearion,  and  the 
Harrii  first  question  raised  by  the  Appellant  is  a  novelty,  viz. : — 
Amsrt*  wbether  it  is  an  objection  to  the  qualification  mentioned 
in  the  27tb  section  of  stat  2  &  3  Will.  4,  e.  45,  that  the 
occupation  is  under  an  illegal  instrument  It  is  found  that 
tiiere  was  an  occupation  of  the  land,  and  the  barrister  did 
not  intend  to  leave  that  question  to  the  Court ;  and  when 
there  is  an  occupation  de  facto  no  question  of  title  or  of 
the  legality  of  the  occupation  can  be  raised  before  the  bar- 
rister. Where  a  claim  is  made  by  a  leaseholder  as  such, 
he  must  show  that  he  is  so ;  but  whether  he  is  in  pos- 
session by  right  or  by  wrong  is  immaterial.  It  could  not 
be  objected  against  the  occupier  of  a  house  that  he  had 
hired  it  for  an  immoral  purpose,  or  used  it  as  a  gamUing 
house,  or  that  he  was  a  receiver  of  stolen  goods.  [Byles, 
J.  The  difficulty  which  I  feel  is  that  there  was  no  actual 
occupation  by  the  partners,  and  in  order  to  show  that 
they  occupy  constructively  you  must  have  recourse  to  the 
agreement.]  It  was  not  intended  that  nice  questions  of 
law  should  be  raised  before  the  barrister.  These  persons 
might  be  made  Defendants  in  an  action  of  trespass,  and 
can  it  be  said  that  they  might  not  sue  in  trespass  ?  They 
are  also  liable  to  be  rated. 

Secondly.  The  4th  section  of  stat.  25  &  26  Viet. 
c.  89,  was  not  intended  to  apply  to  such  a  partnership  as 
this.  It  was  a  partnership  formed  avowedly  for  the  pur- 
pose of  creating  votes  and  making  a  profit  out  of  the  land. 
The  creation  of  votes  was  its  principal  object,  and  not  ''the 
acquisition  of  gain;"  and  it  was  not  intended  by  the 
legislature  that  the  occupation  of  land  and  making  a  profit 
out  of  it  should  be  considered  a  '^business"  within  the 
meaning  of  that  section.  [Byles,  J.  The  latter  part  of  the 
section  excepts  certain  mines  but  not  farmii^.]  If  these 
parties  had  merely  the  bon&  fide  object  of  obtaining  votes 
there  was  nothing  illegal  in  that 
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Erlb,  C.  J.  In  this  case  a  claim  to  be  retained  upon  1865, 
the  register  is  made  by  forty-three  persons,  who  claim  to  Ha»»is 
be  qualified  as  the  occupying  tenants  of  a  farm  at  a  rent  of  Ambst. 
of  473/.  \0a*  per  annum  ;  but  I  think  that  they  have  not 
obtained  that  qualification.  I  confine  myself  entirely  to 
Stat  25  &  26  Vict.  c.  89|  s.  4f,  which  prohibits  the  formation 
of  a  partnership,  consisting  of  more  than  twenty  persons,  for 
the  purpose  of  carrying  on  any  business  having  for  its  object 
the  acquisition  of  gain,  unless  it  is  registered  as  a  company 
under  the  Act,  &c.  It  appears  to  me  that  the  claimants 
in  this  case  formed  such  a  partnership,  and  as  such  be- 
came tenants  of  the  land,  and  that  it  was  an  illegal  act 
on  their  part  to  form  a  partnership  consisting  of  that  num- 
ber, and  then  take  the  land.  If  it  had  not  been  for  the 
statute  they  might  perhaps  have  rested  their  claim  upon 
the  possession  by  their  manager ;  but  there  being  a  statute 
prohibiting  such  a  partnership  as  this  unless  registered,  they 
cannot  set  up  a  possession  by  their  agent  without  at  the 
same  time  showing  that  they  have  violated  the  law.  I  am 
clearly  of  opinion  that  farming  is  a  **  business"  having  for 
its  object  the  acquisition  of  gain  within  the  meaning  of  the 
statute,  and  seeing  the  way  in  which  insurance  and  banking 
companies  are  dealt  with  in  the  3rd  and  4th  sections,  and 
that  companies  engaged  in  working  certain  mines  are  ex- 
cepted at  the  end  of  the  4th,  I  think  it  is  impossible  to  say 
that  the  statute  does  not  apply.  The  claimants  are  unable 
to  prove  even  a  semblance  of  an  occupation  vnthout  resort- 
ing to  the  agreement,  which  shows  a  violation  of  the  statute. 
There  are  other  objections ;  but  upon  that  ground  I  give 
my  judgment  against  them,  reserving  for  future  considera- 
tion the  question,  in  case  it  should  arise,  whether  votes 
may  be  lawfully  multiplied  by  the  formation  of  partner- 
ships of  this  kind,  consisting  of  not  more  than  twenty 
persons. 

WiLLSS,  J.    It  should  seem  from  the  provisions  of  stat* 
oo2 
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1865.  26  k  26  Vict.  c.  69,  that  the  legislature  having  in  view  the 
Harris  frauds  committed  in  the  formation  and  carrying  on  of  large 
Ambrt.  companies,  and  the  inconveniences  that  were  found  to  arise 
from  the  diflSculties  of  enforcing  the  rights  and  settling 
accounts  between  the  executors  of  deceased  partners  aad 
their  survivors,  determined  that  there  should  be  no  part- 
nership consisting  of  more  than  twenty  members,  unless 
registered  in  compliance  with  the  Act  of  Parliament.  Tbe 
legislature  has  carried  that  into  efiect,  enacting  by  sect.  4, 
that  no  partnership  for  the  purpose  of  carrying  on  any 
business  that  has  for  its  object  the  acquisition  of  gain,  and 
consisting  of  more  than  twenty  members,  shall  be  formed 
unless  it  is  registered  as  a  company  under  the  Act.  With 
respect  to  the  meaning  of  the  word  **  business,"  it  is  need- 
less to  refer  to  authorities,  though  they  might  be  easily 
produced  to  show  that  the  word  has  a  more  extensive 
meaning  than  '*  trade."  Farming  is  a  **  business,"  though 
it  cannot  properly  be  called  a  '^  trade,''  which  word  has  a 
technical  meaning  connected  with  buying  and  selling  for 
gain  and  is  so  limited.  I  think  that  by  using  the  word 
**  business"  in  the  4th  section  it  was  intended  that  farm- 
ing should  be  included  in  it ;  and  that  it  was  so  intended 
is  confirmed  by  the  manner  in  which  "mining"  b  dealt 
with  in  the  same  section. 

Mr.  Mellish  argued,  that  in  such  a  case  as  this  the 
statute  ought  not  to  apply,  and  put  the  case  of  more  than 
twenty  persons  acquiring  the  possession  of  land  and  the 
right  to  share  in  the  profits  of  it  by  operation  of  law  and 
without  any  concert  between  themselves ;  but  such  a  case 
as  that  might  well  be  distinguished  from  the  present,  which 
is  a  partnership  for  the  purpose  of  carrying  on  business  for 
the  acquisition  of  gain. 

A  curious  illustration  of  the  manner  in  which  a  title  to 
land  may  be  acquired  at  common  law  will  be  found  in  the 
case  of  parceners.  In  LitL  sect  246,  Co,  Litt.  166  b,  167  a, 
one  of  the  modes  of  making  parceners  at  common  law  is 
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poiDted  out  thus: — ^'^  If  there  be  four  parceners,  and  after  1865. 
partition  of  the  lands  be  made,  every  part  of  the  land  by  Harru 
itself  is  written  in  a  little  scrolli  and'  is  covered  all  in  wax  axbrt. 
in  jnanner  of  a  little  ball,  so  as  none  may  see  the  scroll, 
and  then  the  four  balls  of  wax  are  put  in  a  hat  to  be  kept 
in  the  hands  of  an  indifferent  man,  and  then  the  eldest 
daughter  shall  first  put  her  hand  into  the  hat,  and  take  a 
ball  of  wax  with  the  scroll  within  the  same  ball  for  her 
part,  and  then  the  second  sister  shall  put  her  hand  into 
the  hat  and  take  another,  the  third  sister  the  third  ball,  and 
the  fourth  sister  the  fourth  ball,&c.;  and  in  this  case  every 
one  of  them  ought  to  stand  to  their  chance  and  allotment." 
In  that  case  fortuna  facit  judicium,  and  for  aught  I  know 
that  mode  of  making  partition  still  remains  lawful.  But  by 
the  Lottery  Acts  many  chanceful  modes  of  division  of  pro- 
perty acquired  otherwise  than  by  operation  of  law  are  for* 
bidden,  and  I  need  scarcely  refer  to  the  fact  that  with  re^ 
spect  to  Art  Unions  it  was  thought  necessary  to  pass  an  Act 
of  Parliament  (a)  for  the  express  purpose  of  legalizing  the 
division  by  lot  of  their  joint  property  amongst  the  members. 
In  the  present  case  it  may  perhaps  be  that  there  would  be 
no  violation  of  the  law  in  the  mere  division  of  the  land,  if 
made  in  fact  amongst  the  partners.  But  as  the  partner- 
ship consisted  of  more  than  twenty  persons  and  was  not 
registered,  stat.  25  &  26  Vict  e.  89,  was  violated,  and  the 
partnership  became  illegal ;  and  as,  in  order  to  make  out 
that  the  claimants,  though  not  actually  in  occupation  as 
tenants,  are  constructively  so,  it  is  necessary  to  look  at  the 
agreement,  and  upon  so  doing,  it  appears  that  this  part- 
nership was  in  violation  of  the  statute  and  illegal,  the  right 
alleged  to  be  founded  thereupon  cannot  be  recognized  by  a 
Court  of  Law.  Therefore,  there  was  no  occupation  in 
respect  of  which  a  right  to  vote  can  be  claimed. 

Bylbs,  J.    Though  I  was  at  first  doubtful,  I  am  now 

(a)  Stat.  9  4r  10  V'uL  c.  48. 
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1865,  satisfied  that  staL  25  k  26  VicL  c.  89,  *.  4,  bits  all 
Habru  partnerships  consisting  of  more  than  twenty  persons 
Amirt.  formed  for  the  acquisition  of  gain,  and  that,  unless  they  are 
registered,  they  are  illegal.  In  the  present  case  there  is 
no  corporal  occupation  by  each  of  the  members  of  the 
partnership,  and  they  can  only  prove  a  constructive  occu- 
pation by  resorting  to  the  agreement,  and  that  discloses  a 
contract  which  the  Act  of  Parliament  makes  illegal.  It 
is  very  doubtful  whether  these  persons  could  maintain  an 
action  of  trespass,  though  they  may  be  liable  to  be  rated; 
and  they  may  be  liable  as  Defendants  in  an  action  of  tres- 
pass, for  though  they  may  not  be  permitted  to  acquire  a 
right  by  an  infraction  of  the  statute,  it  may  well  be  that 
they  shall  not  be  allowed  to  avoid  a  liability. 

Keating,  J.  I  am  of  the  same  opinion,  and  think  that 
the  decision  of  the  revising  barrister  must  be  reversed,  upon 
the  ground  that  there  was  no  such  occupation  as  the  27th 
section  of  stat  2  &  3  Will.  4,  c.  45,  requires.  I  agree  with  Mr. 
MeUish  that  it  would  be  highly  inconvenient  if  any  ques- 
tion as  to  the  nature  of  the  occupation  could  be  raised 
before  the  revising  barrister ;  that  is  to  say,  whether  the 
occupation  proved  was  for  an  illegal  purpose  or  not.  But 
here  was  no  occupation  by  the  several  claimants,  except 
by  reason  of  an  illegal  agreement.  Therefore,  there  being 
no  occupation  there  can  be  no  right  to  vote* 

Decision  reversed. 
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EXCHEQUEK  CHAMBEB. 

{Coram  Pollock,  C.B.,  Martin,  Channell  and  Pigott, 
BB.,  and  Mbllor  and  Lush,  JJ.) 

City  of  Dublin  Steam  Packet  Company  v. 

Thompson.  February  5. 


The  2drd  section  of  the  "Merchant  Shipping  Act,  1854"  (17  &  18  Viet.  Merchant Ship^ 
c.  104),  directs  that  in  ascertaining  the  registered  tonnage  of  steam  ping  Act,  17  4* 
Teasels,  a  certain  allowance  shall  be  made  for  the  space  occupied  by  the  18  Fiet.  e.  10^ 
propelling  power,  and  rules  for  the  measurement  of  the  space  are  set  out  m.  23,  29. 
in  numbCTed  paragraphs.    Section  29  provides  that  the  Commissioners   Tcnnage  re* 
ot  Customs  may,  with  the  approval  of  the  Board  of  Trade,  "  make  such  g^ter  i^iteam 
modifications  and  alterations  as  from  time  to  time  become  necessary  in  veuele. 
the  tonnage  rules  hereby  prescribed,  in  order  to  the  more  accurate  and  Alhwameefer 
uniform  application  thereof,  and  effectual  carrying  out  of  the  principle  of  propelling 
admeasurement  thereinjidopted."  power. 

Held,  affirming  the  decision  of  the  Court  of  Common  Pleas,  that  the  term  Modifieatian  of 
**  tonnage  rules  "  in  the  latter  section  does  not  extend  to  the  provision  "  tonnage 
of  the  23rd  section,  directing  what  allowance  shall  be  made  for  the  rules," 
propelling  power,  but  refers  only  to  the  rules  of  measurement  set 
out  in  the  numbered  paragraphs  of  that  section. 

TjIRROR  upon  a  judgment  of  the  Court  of  Common 
Pleas  in  favour  of  the  Plaintiffs,  upon  a  special  case. 

The  proceedings  in  the  Court  below  are  reported  19 
a  B.  N.  8.  668- 

The  Plaintiffs  were  the  owners  of  steam-vessels  plying 
between  England  and  Ireland;  and  the  Defendant  was  one 
of  the  surveyors  of  customs  at  the  port  of  Liverpool.  The 
question  in  dispute  was,  whether  the  Defendant  had  adopted 
the  mode  of  registering  the  tonnage  of  the  company's 
steam-ships  required  by  the  following  sections  of  the  Mer- 
chant Shipping  Act,  1854,  17  &  18  Vict.  c.  104. 

Sect  23.  "  In  every  ship  propelled  by  steam  or  other 
power  requiring  engine  room,  an  allowance  shall  be  made 
for  the  space  occupied  by  the  propelling  power,  and  the 
amount  so  allowed  shall  be  deducted  from  the  gross  tonnage 
of  the  ship  ascertained  as  aforesaid,  and  the  remainder  shall 
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^886.       be  deemed  to  be  the  roister  tonnage  of  such  ghip;  and  such 
CiTTor  Dub-  deduction  shall  be  estimated  as  follows,  (that  is  to  say); 
Pack»Co.        "  (*)  ^  regards  ships  propelled  by  paddle-wheels  in 
Thompson     ^^^^^  ^®  tonnage  of  the  space  solely  occupied  by  and 
necessary  for  the  proper  working  of  the  boilers  and  ma- 
chinery is  above  twenty  per  cent  and  under  thirty  per 
cent  of  the  gross'  tonnage  of  the  «hip,  and  in  ships  pro- 
pelled by  screws  ia  which  the  toonage  of  snch  space  is 
about  thirteen  per  cent  and  under  twenty  per  cent,  of  such 
gross  tonnage,  such  deduction  shall  be  thirty-two  oue- 
hundredths  of  such  grosd  tonnage : 

"(b)  As  regards  all  other  ships,  the  deduction  shall,  if  the 
Commissioners  of  Customs  and  the  owner  both  agree  thereto, 
be  estimated  in  the  same  manner ;  but  either  they  or  he 
may  in  their  or  his  discretion  require  the  space  to  be 
measured  and  the  deduction  estimated  accordingly;  and 
whenever  such  measurement  is  so  required  the  deduction 
shall  consist  of  the  tonnage  of  the  apace  actually  occupied 
by  or  required  to  be  inclosed  for  the  proper  working  of  the 
boilers  and  machinery,  with  the  addition  in  the  case  of 
ships  propelled  by  paddle-wheels  of  one-half,  and  b  Ae 
case  of  ships  propelled  by  screws  of  three-fourths  of  tiie 
tonnage  of  such  space ;  and  the  measurement  and  use  of 
such  space  shall  be  governed  by  the  following  rules" — [Here 
follow  five  different  heads,  describing  the  mode  in  which  the 
measurement  of  die  space  is  to  be  made.] 

Sect  29.  **  The  Commissioners  of  Customs  may,  with 
the  sanction  of  the  Treasury,  appoint  such  persons  to  super- 
intend the  survey  and  admeasurement  of  ships  as  they  thiak 
fit;  and  may,  with  the  approval  of  the  Board  of  Trade, 
make  such  regulations  for  that  purpose  as  may  be  necessary ; 
and  also,  with  the  like  approval,  make  such  modifications 
and  alterations  as  from  time  to  time  become  necessary  in 
the  tonnage  rules  hereby  prescribed,  in  order  to  the  more 
accurate  and  uniform  application  thereof,  and  the  e&ctual 
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carrying  out  of  the  principle  of  admeasurement  therein       1866* 

adopted."  City  of  Dub- 

The  Commissioners  of  Customs,  with  the  approval  of   p^ckbt^Co, 
the  Board  of  Trade,  and  professing  to  act  under  section     _     «• 

xHOliPSON 

29,  issued  in  1860  **  new  rule/'  the  effect  of  which  was  to 
deprive  the  vessel  measured  of  the  additional  allowance  of 
one-half  of  the  ''  tonnage  space/'  as  directed  by  the  23rd 
section. 

The  Plaintiffs'  steamship  Cohanha  was  measured  ac- 
cording to  these  new  rules. 

The  Solicitor  General,  (J7.  Giffard  and  Pollock  with 
him,)  for  the  Defendant,  contended  that  the  new  rules 
issued  by  the  Commissioners  of  Customs  with  the  approval 
of  the  Board  of  Trade  were  made  under  and  authorized 
by  the  29th  section  of  the  Merchant  Shipping  Act,  1854, 
17  &  18  Vict.  c.  104 ;  that  the  power  there  given  to  modify 
and  alter  the  ''tonnage  rules"  was  not  limited  to  the 
numbered  paragraphs  of  the  23rd  section,  declaring  the 
rules  by  which  the  measurement  and  use  of  the  space 
occupied  by  the  boilers  and  machinery  was  to  be  governed, 
but  included  all  the  provisions  as  to  tonnage  contained 
in  that  section;  that  the  first  part  and  its  various  sub- 
divisions formed  together  a  ''  tonnage  rule,"  though  the 
section  is  divided  into  sub-rules ;  and  he  referred  to  sects. 
21  and  22,  which,  like  the  23rd  section,  were  ''rules,"  and 
were  so  called  in  the  margin  of  the  Act 

BoniU,  (Wathin  WiUiams  with  him,)  for  the  Plaintiff, 
was  not  called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Common  Pleas  ought  to  be  aflSrmed.  The 
question  is  in  substance,  whether  the  Commissioners  of 
Customs,  with  the  approval  of  the  Board  of  Trade,  may 
make  certain  regulations,  modifying  the  tonnage  rules 
prescribed  by  the  Merchant  Shipping  Act,  1864?    I  may 
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1866.       observe  for  myselfy  that  when  an  Act  of  Pariiament  is 
CiTTorDuB-  passed*  and  power  is  therein  reserved  to  a  private  body  to 
LIN  Steam     n^ake  any  alteration  in  its  provisions,  we  should  look  at 
V*  it  with  care  and  examine  it  with  strictness  in  order  to  see 

what  is  the  real  sense  of  the  language  used;  and  we  ought 
not  to  take  what  is  called  a  ^'comprehensive  view''  of  such 
a  clause,  and  allow  such  a  body  to  make  alterations  in  the 
enactments  of  a  statute,  when  it  was  not  intended  that  they 
should  have  such  a  power.  Looking  at  the  23rd  section 
of  the  Act  in  question,  we  find  that  it  consists  of  three 
portions, — the  first  part  is  presented  in  the  ordinary  way, 
and  states  that  in  calculating  the  tonnage  of  a  steam-vessel 
allowance  is  to  be  made  for  the  space  occupied  by  the  pro- 
pelling power;  the  second  is  included  under  the  letters  (a) 
and  (b),  and  shows  how  the  deduction  is  to  be  estimated ; 
and  the  third  part  gives  the  rules  for  the  measurement 
and  use  of  the  space  occupied  by  the  propelling  power. 
These  rules  are  numbered  I,  2,  3,  4,  and  6,  and  I  can  see 
nothing  else  in  this  statute  to  which  the  term  ''tonnage 
rule**  is  applied. 

Then  the  29th  section  states  that  Commissioners  of  Cus- 
toms may,  with  the  approval  of  the  Board  of  Trade,  ''make 
such  modifications  and  alterations  as  firom  time  to  time  be- 
come necessary  in  the  tonnage  rules  hereby  prescribed,  in 
order  to  the  more  accurate  and  uniform  application  thereof, 
and  the  effectual  carrying  out  of  the  principle  of  admeasure- 
ment therein  adopted."  It  appears  to  me  that  in  these 
words  the  divisions  of  the  section  marked  (a)  and  (b)  are 
not  included,  and  that  the  commissioners  have  no  power 
over  those  provisions.  The  new  rules  which  have  been 
issued  by  the  Commissioners  of  Customs  are  therefore  ultra 
vires;  and  the  judges  of  the  Court  of  Common  Pleas  hav- 
ing so  decided,  their  judgment  must  be  affirmed. 

Martin,  B.  I  am  of  the  same  opinion— and  I  think  this 
is  a  very  clear  case.    The  commissioners  have  no  authority 
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given  them  to  interfere  with  the  sub-sections  (a)  and  (b).        1866. 
There  are  enacting  clauses  of  the  legislature  saying  what  citt  of  Dub- 
shall  be  done ;  and  it  is  not  for  the  commissioners  to  alter    pIcke/co. 
rules  stating  in  express  terms  what  allowance  is  to  be  made,    m     *'     ^ 
Their  authority  is  confined  to  the  last  part  of  the  23rd  sec- 
tion ;   u  e.,  to  the  mode  of  measurement  set  out  in  the 
numbered  paragraphs.     I  think,  thereforci  that  the  commis- 
sioners have  exceeded  their  powers  in  varying  the  clauses 
(a)  and  (b),  and  the  judgment  of  the  Court  of  Common 
Pleas  must  be  sustained. 

CHiLNNELL,  B.  I  am  of  the  same  opinion,  and  for  the 
same  reasons. 

Blackbubn,  J.  I  am  of  the  same  opinion.  The  29th 
section  states  that  the  commissioners  may  make  modifica- 
tions and  alterations  in  the  tonnage  rules  "in  order  to  the 
more  accurate  and  uniform  application  thereof,  and  the 
efTectual  carrying  out  of  the  principle  of  admeasurement 
therein  adopted."  These  latter  words  show  what  the  legis- 
lature meant 

The  23rd  section  enacts  that  an  allowance  shall  be  made 
for  the  space  occupied  by  the  propelling  power  occupied  in 
steam  vessels ;  and  by  clauses  (a)  and  (b),  that  an  addi- 
tional per-centage  aUowance  is  to  be  given  according  as  the 
vessel  is  a  screw  or  paddle-boat ;  and  the  section  proceeds 
to  state  what  is  the  mode  of  measurement  to  be  adopted. 
I  think  the  Board  of  Trade  were  right  in  approving  of  the 
rules  for  the  more  uniform  measurement  of  vessels,  but 
that  they  could  not  set  aside  the  provisions  of  the  statute 
giving  the  additional  allowance. 

Mbllob  and  Lush,  JJ.,  and  Pigott,  B.,  concurred. 

Judgment  affirmed. 
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Fthnuary  5. ' 

Charter-party^ 
eonttruetion, 
«  One-ha^of 
the  freight  to  be 
advanced  by 
freighter's  ac- 
eeptanee." 
Prepayment  qf 
freight. 
Lien. 


{Coram  Pollock,  C.B.,  Martin,  Channbll  and  Pigott 
BB.y  Blackburn  and  MblloRi  JJ.) 

Tamvaco  v.  Simpson. 

By  a  charter-party  goods  were  made  deliverable  at  Alexandria,  fireight  to  be 
paid  **  on  unloading  and  right  deliveir  of  the  cargo,  lest  advancei,  is 
cash,  at  current  rate  of  exchange.  One-hdf  of  the  fi^ight  to  be  advanced 
by  freighter's  acceptance  at  three  months  on  signing  bills  of  lading. 
Owner  to  insure  the  amount  and  deposit  with  charterer  the  dub  policy, 
and  to  guarantee  same."  In  pursuance  of  thia  clause  the  charterer 
gave  his  acceptance  for  half  freight  on  signing  bills  of  lading,  on 
which  a  receipt  '*  on  account  of  the  within  freight"  was  endorsed ; 
and  the  invoiee  also  gave  credit  for  the  amount  The  bill  of  lading 
was  endorsed  in  blank  to  the  Plaintiff,  but  before  the  ship's  airival  at 
Alexandria,  the  charterer  suspended  payment,  and  the  master,  on  arriv- 
ing, and  during  the  currency  of  the  bill  of  exchange,  refused  to  deliver 
the  cargo  unless  the  whole  freight  were  paid,  without  deducting  the 
charterer's  acceptance.  In  order  to  obtain  possession  of  die  goods 
the  Plaintiff  paid  the  whole,  and  brought  an  action  to  recover  the  ex- 
cess and  damages  for  the  detention  of  the  goods. 

Held  (affirming  the  judgment  of  the  Court  of  Common  Pleas),  that  the  De- 
fendant had  no  lien  on  the  goods  during  the  currency  of  the  bill,  and 
that  the  Plaintiff  was  entitled  to  recover. 

THIS  was  a  proceeding  in  error  on  a  judgment  of  the 
Court  of  Common  Pleas  for  the  PlaiDliflT^  upon  a 
special  case. 

The  facts  are  fully  set  out  in  the  report  of  the  pro- 
ceedings in  the  Court  below,  19  C.  B.,  N.  S.  453. 

It  will  be  sufficient  to  state  here  that  the  Plaintiff  was  a 
merchant  residing  at  Alexandria^  and  the  Defendant  a 
shipowner  in  business  at  Sunderland.  The  action  was 
brought  to  recover  30 R  lis.  6d.  money  alleged  to  have 
been  improperly  paid  to  the  Defendant  at  Alexandria  for 
half  freight,  which  it  was  contended  had  been  already  paid 
by  a  bill  of  exchange  given  by  the  charterer,  one  Di 
Mattos,  on  signing  bills  of  lading  according  to  charter- 
party.  The  charterer  having  become  insolvent  during  the 
currency  of  the  bill  and  before  the  ship's  arrival  at  the 
port  of  discharge,  the  Defendant  refused  to  deliver  the 
cargo  except  upon  payment  of  the  full  amount  of  freight 

The  question  for  the  Court  was,  whether  the  Plaintiff 
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was  entitled  to  deduct  the  amount  of  the  bill  of  exchange 1866. 

on  tasdering  freight  to  obtain  posseuioQ  of  the  cargo,  and     Tamyacq 
also  whether  he  was  entitled  to  damages  for  the  detention.     sixraoH. 

Lewers  for  the  Defendant. — The  first  question  is  whe- 
ther the  captain  on  the  arrival  of  the  ship  at  Alexan- 
dria had  the  right  to  exercise  his  lien  for  foil  freight, 
and  that  will  depend  upon  the  construction  of  two  clauses 
of  the  charter-party.  One  is,  '^  the  freight  to  be  paid  on 
unloading  and  right  delivery  of  the  cargo,  less  advances,  in 
cash,  at  current  rate  of  exchange  ;**  the  other  is,  ''  one-half 
of  the  freight  to  be  advanced  by  freighter's  acceptance  at 
three  months  on  signing  bills  of  lading.  Owner  to  insure 
the  amount,  and  deposit  with  charterer  the  club  policy 
and  to  guarantee  same."  The  two  clauses  are  apparentiy 
inconsistent,  because  while,  in  the  first,  it  would  seem 
that  the  acceptance  is  a  prepayment  of  freight,  in  the 
latter  it  is  stipulated  that  the  advance  shall  be  insured  by 
the  owner.  But  the  clauses  are  reconcilable,  if  it  be  held 
that  the  *^  advance"  was  a  mere  loan  to  be  repaid  by  being 
brought  into  account  on  settlement  of  freight,  and  not  a 
part  prepayment  of  freight  The  shipowner  was  to  insure 
it,  and  if  this  advance  was  a  prepayment  either  actual  or 
conditional,  then,  as  it  could  not  be  the  subject  of  sea  risk, 
the  shipowner  would  have  no  insurable  interest.  [Blachr 
bum,  J.  There  is  no  inconsistency  in  the  two  clauses, 
because  the  shipowner  might  insure  on  behalf  of  the 
charterer  as  having  an  insurable  interest]  If  so,  why 
should  not  the  charterer  himself  insure?  And  on  that 
construction  no  meaning  can  be  given  to  the  words, 
**  deposit  with  charterer  the  club  policy,  and  guarantee  the 
same."  The  interest  should  appear  on  the  policy  accord- 
ing to  the  fact  [Blackburn,  J.  No :  for  it  would  only 
be  a  question  of  pleading  in  whom  the  interest  should 
be  laid.]  The  chief  point  however  is,  that  there  is  here 
nothing  to  show  that  the  shipowner  was  insuring  for  any 
body  but  himself,  and  we  are  not  at  liberty  to  speculate 
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1866.       upon  anything  being  done  which  is  not  stated  in  the  case. 
Tamvaco      ^^  *^^®  construction  is  right,  here  was  no  advance  of  freight, 
*•  and  there  being  no  authority  deciding  that  such  an  arrange- 

ment affects  the  shipowner's  lien,  that  lien  was  iutact  on 
the  arrival  of  the  ship  at  Alexandria.  IBlackbum^  J.  The 
bill  was  outstanding  in  the  hands  of  third  parties,  so  how 
could  the  shipowner  say  he  was  entitled  to  cash  ?]  Since 
the  Bills  of  Lading  Act,  18  &  19  Vict.  c.  Ill,  the  in- 
dorsee of  the  bill  of  lading  could  not  stand  in  a  better 
position  than  the  indorser.  But  the  bill  of  lading  itself 
makes  the  freight  payable  "as  per  charter-party,"  and  the 
indorsee  would  therefore  be  liable  to  pay  the  full  chartered 
freight,  whatever  that  might  prove  to  be,  when  the  proper 
time  arrived.  [Pollock,  C.  B.  The  receipt  on  the  bill  of 
lading  is  for  301Z.  17*.  6d.  ''on  account  of  freight"]  Yes, 
but  it  goes  on  ''as  per  charter-party,**  thus  affecting  the 
holder  with  notice  of  the  nature  of  the  advance.  There- 
fore whatever  were  the  indorsee's  rights  against  2>e  MaUo$ 
the  charterer,  as  against  the  shipowner  he  had  no  right 
[Blackburn,  J.  Have  you  any  case  where  a  bill  of  ex- 
change has  been  given  for  freight  and  the  shipowner  has 
been  allowed  to  exercise  his  lien  ?]  No.  But  there  is  a 
case  in  Chancery  where  a  banking  company  enforced  a  lien 
while  a  bill  given  for  moneys  advanced  was  outstanding: 
Re  The  London,  Birmingham  and  South  Staffordshire 
Banking  Company  (a). 

In  the  second  place,  assuming  that  the  giving  of  the 
bill  was  an  advance  of  freight,  it  was  only  a  conditional 
payment,  and  in  absence  of  special  circumstances  showing 
that  the  shipowner  took  the  risk  of  the  bill  upon  himself, 
the  debt  subsisted,  and  the  lien  also,  and  the  lien  was  en- 
forceable, notwithstanding  the  currency  of  the  bill.  On  the 
bill  proving  worthless  it  was  no  longer  an  "  advance  ;*'  and 
if  during  its  currency  the  lien  on  the  cargo  was  suspended, 
then  on  its  extinction  that  lien  revived. 

(a)  11  Jur.,  N.S.316. 
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Thirdly.  The  Plaintiff  is  not  entitled  to  recover  damages        1866. 
in  respect  of  the  repayment  to  Messrs.  Barker^  bis  lia-      Tamvaco 
bility  to  repay  being  the  result  of  his  own  act  in  inducing      gjupsoN, 
them  to  give  the  guarantee,  and  afterwards  in  authorizing 
them  to  pay  the  amount ;  and  si  fortiori  is  this  so,  when 
Messrs.  Barker  might  have  availed  themselves  of  the  non- 
existence of  a  legal  debt  as  a  defence  to  the  action  in  the 
Consular  Court.    Giving  the  guarantee  iri^Aoul  protest  and 
with  full  knowledge  of  the  facts  operated  in  law  as  a  pay- 
ment, just  as  much  as  if  the  Plaintiff  had  procured  for  the 
Defendant  Messrs.  Barker* s  acceptance  or  promissory  note ; 
at  all  events  the  damages  should  be  limited  to  the  loss  sus- 
tained by  the  detention  of  the  goods  at  Alexandria. 

MeUish,  Q.  C.  (Bidder  with  him),  for  the  Plaintiff,  was 
not  called  upon. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Common  Pleas  should  be  affirmed. 
In  his  very  elaborate  judgment  in  this  case  in  the  Court 
below  my  Brother  Willes  enters  largely  into  the  question 
of  the  rights  of  the  shipowners  and  the  charterer  under  the 
charter-party.  But  it  is  sufficient  on  this  occasion  to  say 
that  in  my  opinion  the  giving  of  the  bill  by  the  charterer 
was,  in  bet,  a  prepayment  of  freight;  and  if  there  should 
be  any  doubt  upon  that  point  it  is  dispelled  by  the  form 
of  the  receipt  indorsed  on  the  bill  of  lading,  which  so  treats 
it.  When  a  shipowner  who  has  placed  on  the  back  of  a 
bill  of  lading  a  receipt  for  half  the  freight  and  transfers  it 
to  a  bona  fide  holder,  the  indorsee  of  the  bill  is  entitled  to 
have  the  cargo  delivered  on  payment  of  the  remainder  of 
that  freight  There  was  here  a  demand  made  by  the 
Plaintiff  fbr  the  coals  consigned  to  him,  and  the  master 
refused  to  deliver  them  unless  the  full  freight  was  paid, 
although  a  bill  of  exchange  for  half  of  it  had  been  aheady 
received  by  the  shipowner  and  had  been  dealt  with  by  him 
as  payment     In  that  state  of  things  nothing  which  might 
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1 866.       srise  afterwards  could  alter  the  rights  of  the  parties.    Pay- 
Tauvaco      ™®*^*  ®^  freight  for  the  carrktge  <rf  cargo  is  like  any  odier 
^'  payment^  and  if  wrongly  paid  may  be  recovered  in  any 

way  that  the  law  allows.  This  case  being  stated  withoat 
pleadings,  we  can  only  say  that  the  Plaintiff  is  entitled  to  a 
return  of  the  money  which  he  was  compelled  to  pay  in  order 
to  obtain  possession  of  the  goods  improperly  withheld  from 
him. 

Martin,  B.  I  am  of  the  same  opinion.  My  judgment, 
however,  is  confined  to  this,  that  the  shipowner  had  oo 
lien  on  the  cargo  in  respect  of  bis  bill  of  exchange  being 
invalidated  by  the  insolvency  of  De  Maitos.  The  goods 
were  clearly  the  Plaintiff's,  and  they  ought  to  have  been 
delivered  to  him* 

Channbll,  B.  I  concur :  and  on  the  ground  that  the 
Defendant  had  no  lien. 

Blackburn,  J.  I  am  of  the  same  opinbn.  I  do  not 
wish  however  to  be  understood  as  deciding  upcm  the 
question  whether  the  bill  of  exchange  was  a  prepayment 
of  freight  or  an  advance  on  account  If  the  ship  had 
gone  down  and  the  shipowner  had  become  insolrent, 
that  question  might,  in  some  form,  have  arisen;  but  I 
am  clear  as  to  this,  tliat  on  the  true  construction  of 
this  charter-party  the  Defendant  bad  no  right  of  11^. 
The  terms  of  the  charter-party  are,  that  the  freight  is  to  be 
paid  on  unloading  and  right  delivery  of  the  cargo,  'Mesa 
advances,"  and  further  on  it  states  what  that  means— 
''one-half  of  the  freight  to  be  advanced  by  freighter's 
acceptance  at  three  months  on  signing  bills  of  lading." 
I  cannot  believe  that,  while  the  charterer  was  giving 
the  bill  of  exchange  so  stipulated  for,  it  was  the  in- 
tention of  the  parties  that  the  amount  should  be  paid 
again.  Some  analogy  has,  in  effect,  been  attempted  to  be 
shown  to  the  law  of  stoppage  in  transitu,  where  the  vendor 
exercises  a  right  of  lien  on  the  goods  sold.     But  that  is  a 
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rale  imported  into  our  law,  forming  no  part  of  the  law  1866. 

merchant.     It  cannot  be  extended  to  a  case  like  the  pre-  Tamvaco 

sent,  where  the  Plaintiff  was  the  bon&  fide  holder  of  the  simpIiov. 
bill  of  lading,  and  entitled  therefore  to  all  rights  under  it. 

The  rest  of  the  Court  (Mbllor,  J.,  and  Figott,  B.) 
concurred. 

Judgment  affirmed. 


Lock  v.  Furze. 

^  February  o, 

F^  tenant  for  life,  demised  premises  to  the  Plaintiff  for  a  term  of  yean,  and  Yniereueta^ 
before  the  expiration  of  the  term,  executed  another  lease  of  the  premises  ^^^^ 
to  the  Plaintiff  from  the  end  of  that  term,  for  twenty-one  years,  on  pay-  Breach  i/eooe- 
ment  of  iS400  premium  and  £11  &  rent;  and  the  second  lease  contained  nantforonkt 
a  covenant  for  quiet  enjoyment  during  the  term  thereby  granted,  but  ^;™,^j{/^ 
the  Plaintiff  never  had  possession  under  the  new  lease.    F,  having  j^^^^^ 
died,  the  remainderman  repudiated  the  second  lease  as  having  been  ^gmn*^, 
made  ultra  vires,  and  the;  Plaintiff  was  obliged  to  accept  a  fresh  lease     ^^ 
for  seven  years  at  a  rent  of  iSSOO.    In  an  action  for  breach  of  the  cove- 
nant the  direction  to  the  jury  was,  that "  the  Plaintiff  was  entitled  to 
be  indemnified  for  what  he  had  lost  under  the  breach  of  covenant,  and 
to  recover  t^e  difference  in  value  between  the  old  and  new  leases.'* 
Held,  affirming  the  decision  of  the  C.  P.,  that  the  direction  was  right. 

rpHIS  was  an  appeal  by  the  Defendant  against  the  de- 
cision of  the  Court  of  Common  Pleas  in  discharging 
in  pai*t  a  rule  of  that  Court  obtained  by  the  Defendant. 

The  proceedings  in  the  Court  below  are  reported  19  C 
B.  N.  S.  96. 

The  question  for  the  Court  of  Appeal  was,  whether 
the  damages  should  be  reduced,  and,  if  so,  whether  they 
should  be  reduced  to  nominal  damages  or  to  25Z.  ? 

Oarth  for  the  Defendant. — ^This  being  the  conveyance 
of  a  mere  interesse  termini,  in  estimating  the  damages  for 
breach  of  the  covenant  for  quiet  enjoyment,  the  rule  to 
be  adopted  must  be  the  same  as  in  a  contract  for  the 
sale  of  land;  in  which  case,  on  failure  to  carry  out  the 
contract  from  want  of  title,  the  consideration  money 
paid  for  the  land  and  certain  costs  and  expenses  is  the 
only  compensation  granted.    The  principle  contended  for 


380  HILARY  TERM. 

1866.  by  the  Appellant  is  stated  in  Kentn  Com.  (a).  ''The  grantor 
LocE  has  no  concern  with  the  subsequent  rise  or  fall  of  the  land 
FuEXB  ^y  accidental  circumstances,  or  with  the  benefidal  im- 
provements made  by  the  purchaser,  who  cannot  recover 
any  damages,  either  for  the  improvements  or  for  the 
increased  value  .  •  •  .  The  measure  of  damages  on  a 
total  failure  of  title,  even  on  the  covenant  of  warranty,  is 
the  value  of  the  land  at  the  execution  of  the  deed ;  and  the 
evidence  of  that  value  is  the  consideration  money,  with 
interest  and  costs The  ultimate  extent  of  the  ven- 
dor's responsibility,  under  all  or  any  of  the  usual  covenants 
in  his  deed,  is  the  purchase-money,  with  interest ;  and  this 
I  presume  to  be  the -prevalent  rule  throughout  the  JJwi/A 
States.**  No  claim  for  ''  improvements  **  is  made  here;  and 
the  only  improvement  that  has  taken  place  is  in  the  increase 
in  the  value  of  the  land.  {PoUack^  C.  B.  Why  should  not 
the  Plaintiff  have  the  benefit  of  that  ?]  Because  it  was  not  in 
the  contemplation  of  the  parties  to*  the  original  agreement 
Where  improvements  arise  from  causes  of  an  entirely 
collateral  nature,  and  not  from  the  acts  of  the  purchaser  (sach 
acts  being  the  fair  consequence  of  the  contract),  Keni$ 
doctrine  is  true,  that  the  money  actually  paid  with  interest 
is  the  measure  of  damages:  Mayne  on  Damages (b).  In 
contracts  for  the  sale  of  real  estate  there  is  no  warranty  of 
title,  but  only  an  implied  condition  that  the  vendor  has  a 
good  title ;  on  that  proving  defective,  the  purchaser  cannot 
recover  for  the  fancied  loss  of  his  bargain :  JFlureau  ?. 
ThomhiU{c).  IMartin,  B.,  referred  to  the  judgment  of 
Parhef  B.,  in  Robinson  v.  Harman  (</).]  The  rule  of  the 
common  law  with  reference  to  mercantik  contracts,  that  on 
a  breach  the  party  sustaining  the  loss  shall  be  put  in  the 
same  situation,  so  far  as  money  can  do  it,  as  if  the  contract 
had  been  performed,  is  not  applicable  to  cases  like  the 
present    IChannell,  B.     It  should  not  be  forgotten  that 

(fl)  Vol.  iv.,  lee.  67,  ed,  xi.,  pp.  561—64. 

(6)  Pages  99,  100. 

(c)  2  W.  BL 1078.  (<0  1  £r.  850, 855. 
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this  is  a  case  of  the  breach  of  an  express  contract  Lord  1866. 
Si.  Leonards,  in  his  work  on  Vendors  and  Purchasers,  lock 
p.  336y  14th  ed.|  says  ''Where  the  purchaser  has  paid  ^vm. 
any  part  of  the  purchase-money,  and  the  seller  does  not 
complete  his  engagement,  so  that  the  contract  is  totally 
unexecuted,  the  purchaser  may  affirm  the  agreement  by 
bringing  an  action  for  the  nonperformance  of  it,  or  he  may 
disaffirm  it  and  bring  an  action  for  money  had  and  received 
to  his  use.  In  this  latter  action  the  Plaintiff  cannot  re- 
cover more  than  the  money  paid,  although  the  estate  has 
risen  in  value;  while  it  shobld  seem  that  if  the  estate 
has  sustained  a  diminution  in  value,  he  can  only  recover 
the  damages  he  sustained  by  the  estate  not  having  been 
conveyed;  that  being  the  only  money  retained  by  the 
Defendant  against  conscience.  But  where,  for  example, 
the  purchaser  has  had  possession  of  the  property,  so  that 
the  parties  cannot  be  placed  in  statu  quo,  the  count  for 
money  had  and  received  cannot  be  maintained."]  In 
Sedgwick  on  Damages,  p.  169,  2nd  ed.,  the  author  cites 
Stoats  T.  Ten  EycKs  Executors  (a),  and  quotes  the  opinion 
oiKent,  C.  J.,  that  the  rule  at  common  law  upon  a  writ  of 
warrantia  charta  was  that  the  demandant  recovered  in 
compensation  only  for  the  land  at  the  time  of  the  war- 
ranty made,  and  that  he  did  not  find  that  the  law  had 
been  altered  smce  the  introduction  of  personal  covenants. 
And  in  the  same  case,  Livingston,  J.  said,  **  To  find  a  proper 
rule  of  damages  in  a  case  like  this  is  a  work  of  some  diffi- 
culty ;  no  one  will  be  entirely  free  from  objection,  or  not 
at  times  work  injustice.  To  refund  the  consideration,  even 
with  interest,  may  be  a  very  inadequate  compensation  when 
the  property  is  greatly  enhanced  in  value,  and  when  the 
same  money  might  have  been  laid  out  to  equal  advantage 
elsewhere.  Yet,  to  make  this  increased  value  the  criterion 
where  there  has  been  no  fraud,  may  also  be  attended  with 
injustice,  if  not  ruin."  And  the  author,  at  p.  157,  refers 
to  Pomery  v.  Partington  (6).  There  is  no  case  precisely 
{a)  3  Cainei,  111.  (6)  3  T.  B.  665, 678,  n. 
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1866.  in  point  with  the  present  In  WiUianu  v«  Bsirrellia),  the 
Lock  lessee  had  entered  on  the  demised  premises  under  the 
FuRZB.       l^c^^>  ^^'^  WAS  evicted  while  in  possession. 

MdlUk  (Archibald  with  him)  for  the  Plaintiff.— A 
covenant  for  a  good  title  would  be  broken  the  moment  it 
aj^ared  there  was  no  title ;  but  a  covenant  in  a  lease  that 
the  lessee  shall  have  quiet  enjoyment  is  not  broken  until  the 
third  party  intervenes,  and  the  state  of  things  at  the  time  of 
the  interruption  must  surely  be  the  measure  of  damages.  If 
that  is  the  true  principle  on  which  the  damages  should  he 
estimated,  there  can  be  no  difficulty  as  to  the  details;  and 
the  learned  Judge,  at  the  trial,  was  right  in  ruling  that  the 
Plaintiff  was  entitled  to  recover  the  difference  in  value  be- 
tween  the  oU  and  the  new  leases. 

MxRTiN,  B.  I  am  clearly  of  opinion  that  the  judgment 
of  the  Court  of  Common  Pleas  ought  to  be  affirmed ;  and 
the  Lord  Chief  Baron,  who  has  lefl  the  Court,  desired 
me  to  say  that  he  concurs  in  that  opinion.  The  true  doc- 
trine is  laid  down  in  Robinson  v.  HaT7nan{b),  by  Parhtj  B. 
*^  The  rule  of  the  common  law  is,  that  where  a  party  sustains 
a  loss  by  reason  of  a  breach  of  contract,  he  is,  so  far  as 
money  can  do  it,  to  be  placed  in  the  same  situation,  with 
respect  to  damages,  as  if  the  contract  had  been  performed." 
Here  a  person  enters  into  an  engagement  by  which  certain 
things  are  to  be  performed,  and  there  is  a  breach  of  that 
engagement — and  why  should  not  the  ordinary  rule  pre- 
vail. It  is  said  that  the  case  of  Flureau  v.  TkomhiU{c)f 
qualified  the  general  rule;  and  that  case  was  uphdd  in 
Sikes  V.  WUd{d).  But  in  Hopkins  v.  Graztbrook(€)y 
Abbott,  C.  J.  said, — *^  If  it  is  advanced  as  a  general  pro- 
position, that  where  a  vendor  cannot  make  a  good  tide  the 
purchaser  shall  recover  nothing  more  than  nominal  da« 
mages,   I  am  by  no  means  prq)ared  to  assent  to  it    If 

(a)  1  Com.  B,  402.        (5)  1  Ex.  850,  855.         (e)  2  W.  BL 1078. 
(d)  4  B.i  S.  421.  (f)  6B.^C.  31, 33. 
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it  were  necessary  to  decide  that  pointy  I  should  desire  to        1866. 
have  time  for  consideration ;"  showing  that  the  Court  did        lock 
not  assent  to  it.     It  being  an  exception  to  the  rule  of  the       ^vm 
common  law,  why  should  we  extend  it?    Primd facie  the 
claimant  would  be  entitled  to  be  put  in  the  same  position  as 
if  the  contract  had  been  performed :    but  it  has  been  pro- 
perly considered  that  if  a  benefit  arises  in  regard  to  the 
property  that  should  be  considered  also. 

Channbll,  B.  I  am  of  the  same  opinion.  The  action  is 
brought  against  the  Defendant,  as  executor  of  the  deceased, 
for  breach  of  a  covenant  for  quiet  enjoyment,  and  that  is 
what  we  are  entitled  to  treat  as  the  subject  of  PlaintiflTs 
claim.  It  may  be  remarked,  in  passing,  that  there  is  a 
difference  between  a  breach  of  covenant  for  title  and  one 
for  quiet  enjoyment,  because  in  the  former  case  the  breach 
may  be  said  to  occur  at  the  time  of  the  contract,  the  other 
at  the  time  of  eviction.  The  question  before  us,  however, 
is,  upon  what  principle  the  damages  ought  to  be  assessed? 
And  I  am  of  opinion  that  the  learned  Judge,  at  the  trial, 
stated  the  true  principle  when  he  told  the  jury  that  ''the 
Plaintiff  under  the  circumstances  was  entitled  to  be  indem- 
nified for  what  he  had  lost  under  the  breach  of  covenant, 
and  to  recover  the  difference  in  value  between  the  old  and 
new  leases.**  The  Plaintiff  was  not,  therefore,  limited,  as 
contended  by  Mr.  Oartb^  to  the  recovery  of  the  400/.  paid 
as  premium  for  the  new  lease,  but  to  more  than  that  The 
general  rule  of  law  being,  that  when  a  person  enters  into  a 
contract  aaxl  fails  to  perform  it,  he  is  liable  for  the  breach, 
and  must  make  compensation  in  favour  of  the  person  in- 
jured to  the  extent  of  the  injury  done.  Certain  cases  have 
been  cited  showing.a  qualification  of  the  general  rule,  and  a 
distinction  has  been  drawn  between  the  present  contract 
and  mercantile  contracts ;  and  reference  has  been  made  to 
the  question  of  what  damages  can  be  recovered  in  an 
action  for  money  had  and  received  ?     It  is,  however,  un- 
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1866.       necessary  to  enter  into  these  qaestions,  for  the  present  caae 

Lock        is  distinguishable. 

The  new  lease  was  to  take  effect  on  the  termination  of 
the  old  one,  and  no  doubt  it  was  a  mere  interesse  termint; 
but  the  contract  was  actually  executed  by  the  testator  as 
far  as  he  could«  and  it  was  no  longer  in  fieri.  The  Pkintiff 
was,  therefore,  entitled  to  the  damages  resulting  from  the 
breach  of  that  contract,  and  not  merely  to  the  money  whidi 
he  had  paid.  With  reference  to  the  mode  of  calculating 
the  amount  of  damages,  I  think  that  all  that  was  done  at 
the  trial  was  to  work  out  the  principle  laid  down  by  the 
Lord  Chief  Justice,  and  that  principle  being  correct,  I  do 
not  see  that  the  Defendant  can  complain  of  the  amount, 
which  in  fact  has  already  been  reduced  in  the  Court 
below. 

Blackburn,  J.  I  am  also  of  opinion  that  the  judgment 
of  the  Court  of  Common  Pleas  should  be  affirmed.  The 
general  rule  where  a  contract  is  broken  is,  that  so  far  as 
damages  can  do  so,  the  party  sustaining  the  loss  shall  be 
put  in  the  same  situation  as  if  the  contract  had  been  fol- 
filled;  and  when  we  see  that  the  contract  would  have 
given  the  enjoyment  of  a  particular  thing,  the  measure  o( 
damages  would  be  the  value  of  that  of  which  he  has  been 
deprived.  That  I  take  to  be  clearly  laid  down  in  BobinMm 
V.  Harman  (a).  To  this  rule,  however,  there  is  an  excep- 
tion ;  the  origin  of  which  was,  no  doubt,  that  firom  the 
peculiar  character  of  real  estate  in  England,  it  is  always 
difficult  to  give  a  perfectly  good  title  to  that  kind  of  pro- 
perty ;  and  all  that  can  be  done  is  to  give  such  a  title  as 
approximates  to  a  good  one.  Parties  may,  however,  agree 
that  on  the  conveyance  of  an  estate  the  seller  shall  not  be 
liable  to  all  the  consequences  that  would  ensue  from  a 
failure  of  title,  but  that  he  shall  be  bound  only  to  repay  the 

(a)  1  Ex.  850,  855. 
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deposit  and  expenses  which  have  been  paid  by  the  pur-  1866. 
chaser.  Flureau  v.  ThomhUl  and  other  cases  have  esta-  lock 
blished  that  by  custom  such  a  condition  is  implied, — in  yJm. 
contractibus  tacit^  insunt  qusB  sunt  moris  et  consuetudinis. 
That  is  the  principle  and  the  only  principle  on  which  those 
cases  can  be  supported ;  the  parties  must  be  taken  to  have 
tacitly  agreed  to  such  a  stipulation.  But  this  is  not  a 
contract  of  sale ;  it  is  an  actual  conveyance,  containing  a 
covenant  for  quiet  enjoyment,  and  that  covenant  has  been 
broken.  Why  should  that  breach  of  contract  be  taken  out 
of  the  ordinary  rule  ?  The  principle  of  Flureau  v.  ThomhiU 
does  not  apply  to  an  executed  conveyance;  and  no  case 
has  been  decided  in  this  country  supporting  the  view  con- 
tended for  by  the  Defendant  '  The  Cases  ,in  the  American 
Courts  do  not  agree ;  some  States  adopt  the  principle  that 
such  a  stipulation  is  tacitly  incorporated  even  in  contracts 
like  the  present,  while  others  do  not.  If  we  were  to  adopt 
the  former,  we  should,  in  my  opinion,  be  acting  contrary  to 
our  usages,  and  against  the  law  of  the  land.  The  true 
measure  of  damages  in  this  case  must  depend  on  the 
question, — what  has  the  Plaintiff  really  lost  ? 

Mbllor,  J.  I  am  of  the  same  opinion.  Although  at 
first  doubting  whether  the  true  rule  had  been  laid  down  to  the 
jury,  I  have  come  to  the  conclusion  that  the  learned  Judge 
was  right  That  being  so,  I  agree  with  Mr.  Mellish  that 
when  the  true  measure  of  damage  was  pointed  out  it  was 
rightly  left  to  the  jury  to  work  out  what  the  amount  of 
compensation  should  be. 

PiooTT,  B.  I  am  of  the  same  opinion,  though  after 
some  hesitation.  At  the  trial,  the  Lord  Chief  Justice  told  the 
jury  that  the  Plaintiff  was  '^entitled  to  be  indemnified  for 
what  he  had  lost  under  the  breach  of  covenant;"  and  so 
far  I  agree;  but  he  added,  ''and  to  recover  the  difference 
in  value  between  the  old  and  new  leases,''  and  it  did  strike 
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me  that  there  was  a  fallacy  in  that  portion  of  the  learned 
Judge's  direction.  The  Plaintiff,  it  must  be  obsenred,  whs 
never  in  possession  under  the  new  lease.  It  appeared  to 
me  that  there  was  a  difference  between  this  case  and  that 
of  a  mercantile  contract,  where,  as  in  the  case  of  a  breach  of 
contract  for  the  sale  of  cotton,  the  buyer  can  go  into 
the  market  and  get  goods  of  the  kind  he  wants  and  then 
strike  the  difference  between  the  prices.  I  considered  that 
it  was  like  the  case  of  a  covenant  for  title ;  and  that,  as  the 
Plaintiff  could  not  get  elsewhere  such  a  lease  as  he  had  lost, 
to  treat  an  imaginary  lease  as  the  foundation  was  fallacious. 
In  the  result,  however,  I  think  the  authorities  are  con- 
clusive; and  that  this  is  like  the  case  of  an  ordinary 
covenant  followed  by'  a  breach. 

Judgment  affirmed. 


F#6niary6. 

CompotUiom 

deed» 

Reannableneu 

Power  to  trut- 
Uts  io  require 
ver\ficatioH  qf 
creditor^  debit 
im  such  manner 
tu  truateet 
'*  may  think 

Other  prooiehne 
objected  to* 


Coles  v.  Turner. 

A  composition  deed  contained  a  clause  by  which  the  tmstees  migbl  re- 

3uire  any  person,  claiming  to  be  a  creditor  of  the  debtor,  to  veri^'  b» 
ebt  or  claim  "  by  statutory  declaration,  proved  before  the  cornmissioncrt 
of  bankruptcy  or  otherwise,  as  the  said  trustee  or  trustees  might  think 
fit."  Held  (reversing  the  judgment  of  the  Court  of  Common  Pless),  that 
the  clause  had  not  the  effect  of  depriving  the  creditor  who  Ailed  to 

5 reduce  proof  to  the  satisfaction  of  the  trustee  of  all  benefit  under  the 
eed,  and  that  it  was  reasonable.    Qxuere,  1.  Whether  a  court  of  Uw 
can  declare  a  provision  which  applies  equally  to  all  classes  of  creditonr 
and  which  the  statutable  majority  of  the  creditors  have  thought  fit  to 
adopt,  void  on  the  gpround  that  in  the  opinion  of  Uie  Court  it  is  uoret- 
sonable.    2.  As  to  the  soundness  of  tne  decision  in  Leigh  v.  PtiMUr- 
hury,  15  C.  jB.,  N,  S.  815. 
>  The  following  clauses,  on  which  the  Court  below  did  not  abjudicate, 
were  held  not  to  be  unreasonable,  on  the  ground  that  they  were  mstten 
which  might  fairly  be  left  to  the  discretion  of  the  trustees  .* — 
(1.)  A  clause  following  a  power  of  sale  given,  to  the  trustees  in  re- 
spect of  the  personal  and  real  estate  of  the  debtor,  conferriDjt 
upon  them  power  in  their  discretion  to  postpone  the  sale  of  au 
or  any  part  thereof,  and  to  lease  such  unsold  portion,  either 
from  year  to  year  or  for  a  term  of  years,  for  such  rent  ai  they 
might  think  fit ;  and  to  give  credit  for  the  whole  or  any  ptrt 
of  the  purchase- money,  either  with  or  without  taking  security 
for  the  same. 
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(2.)  A  proTiso  gtvina  the  trustees  full  discretion  to  pay  dividends  at         1866> 
such  place  and  in  such  manner  as  they  should  think  fit  

(8.)  A  clause  authorizing  the  trustees  to  give  time  and  to  compound         Coles 
for  the  payment  of  debts  due  to  the  debtor,  and  to  abandon  such  v* 

as  they  should  consider  bad.  Turner. 

(4.)  A  clause  relating  to  the  valuation  of  securities  held  by  secured 
creditors,  that  such  value  should  be  agreed  upon  between  the 
creditor  and  trustees ;  or,  in  case  of  dispute,  should  be  ascer- 
tained by  two  impartial  valuers,  one  to  be  chosen  by  the 
creditor,  and  the  other  by  the  trustees,  or  by  an  umpire  to  be 
named  by  such  valuers  before  proceeding  to  the  valuation. 

ERROR  on  a  judgment  of  the  Court  of  Common  Pleas 
for  the  Plaintiff. 
The  question  was  whether  certain  clauses  of  a  composi- 
tion deed  were  unreasonable  so  as  to  render  the  deed  in- 
valid. 

For  those  clauses,  and  for  report  of  the  proceedings  be- 
low, see  18  C.  J5.,  N.  S.  736. 
The  case  was  argued  February  5. 

Mellish  {Hannay  with  him)  for  the  Defendant — One 
of  the  clauses  of  the  deed  objected  to,  and  on  which 
the  judgment  below  was  founded,  is  the  following: — ''That 
it  shall  be  lawiul  for  the  said  trustee  or  trustees  to  require 
any  person  or  persons  claiming  to  be  a  creditor  of  the  said 
22.  Turnery  notwithstanding  that  he  or  they  may  have 
executed  these  presents,  and  that  the  amount  or  allied 
amount  of  his  or  their  debt  or  debts  may  have  been  inserted 
in  the  schedule  hereto,  to  verify  the  nature  and  amount  of 
such  debt  or  claim,  with  full  particulars,  showing  the  consi- 
deration thereof  by  statutory  declaration,  proved  before  the 
commissioners  of  bankruptcy  or  otherwise,  as  the  said 
trustee  or  trustees  may  think  fit."  The  Court  of  Common 
Pleas  held  the  deed  bad  on  the  ground  that  the  clause  in 
question  gave  a  very  arbitrary  power  to  the  trustees  as  to 
the  mode  of  proof  and  was  therefore  unreasonable,  the 
decision  of  the  Court  resting  on  that  in  the  previous  case 
of  Leigh  v.  Pendkbury  (a).  But  in  the  first  place  it  is  to  be 
observed  that  the  present  clause  creates  no  inequality.  In 
(a)  15  C.  JB.,  N.  S.  815. 
bb2 
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1866.  deeds  of  this  kind  the  schedule  is  usually  made  conclnsiye 
CoLEt  ^  to  ^^^  amount  there  inserted^  but  here  the  trustees  may 
call  upon  any  creditor,  whether  he  shall  have  executed 
the  deed  or  not,  to  verify  the  amount  of  his  claim.  Then 
it  IS  evident  that  in  some  way  or  other  power  must  be 
given  to  trustees  to  discover  those  who  are  really  the  cre- 
ditors of  the  bankrupt,  and  to  ascertain  the  extent  of  bis 
obligations  towards  them.  The  whole  force  of  the  objection, 
therefore,  lies  in  the  degree  of  power  here  given.  It  is  said 
that  the  trustees  have  the  right  conferred  upon  them  of 
setting  aside  if  they  choose  the  ordinary  rules  of  law; 
but  that  cannot  be  the  effect  of  the  clause  in  question. 
The  trustees  are  appointed  by  their  cestuis  que  trust;  they 
are  answerable  for  improper  conduct  as  trustees  in  the 
Courts  of  Equity,  or  at  least  in  the  Court  of  Bankruptcy, 
and  the  presumption  that  ought  to  be  made  is  that  they 
will  act  properly  and  not  that  they  will  act  improperly.  In 
Leigh  v.  Pendlebury  (a),  Erle^  C.  J.,  says  that  in  the  con- 
struction of  a  clause  similar  to  the  present  the  covenant 
should,  in  a  Court  of  Law,  be  taken  according  to  its  legal 
effect.  It  is  apprehended,  however,  that  the  true  construc- 
tion is  that  which  would  be  adopted  by  a  Court  of  Equity  in 
such  a  case.  [Mellor,  J.  Does  the  refusal  of  the  creditor 
to  prove  in  the  way  required  by  the  trustees  in  any  manner 
affect  his  rights?]  That  is  the  distinction  between  this 
case  and  that  of  Leigh  v.  Pendlebury;  there  if  the  creditor 
refused  to  prove  his  debt  to  the  satisfaction  of  the  trustees, 
he  was  to  lose  all  benefit  under  the  deed.  In  Strick  v. 
De  Maitos(Jb)y  Bramwell,  B.,  in  delivering  the  judgment 
of  the  Court  upon  a  nearly  similar  clause,  says,  that  the 
**  clause  is  not  unreasonable  because  an  attempt  might  be 
made  to  apply  it  unreasonably."  The  decision  in  Ex 
parte  Spyer{c)  goes  farther  than   is  necessary  for  this 


(fl)  15  C,B,N.  S.  815,  830.  (6)  3  H.  *  C.  22, 57. 

(r)  I  De  G.,  J.  ^  S.  318. 
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case,  but  the  effect  of  the  judgment  is,  that  where  a  volun-  1866. 
tary  jjower  is  given  to  trustees  a  Court  of  Equity  will  not  Coles. 
allow  it  to  be  exercised  against  the  general  intention  of  xurnbr. 
the  deed.  This  is  such  a  clause  as  a  Court  of  Equity 
would  compel  trustees  to  perform;  it  is  therefore  reason- 
able, and  if  so  the  deed  is  good.  In  the  second  place,  the 
power  here  conferred  is  exactly  the  same  as  that  contained 
in  the  164th  section  of  12  &  13  Vict,  c.  106,  for  there,  after 
giving  authority  to  the  Court  of  Bankruptcy  to  examine 
on  oath,  either  by  word  of  mouth  or  by  interrogatories, 
the  section  provides  that  the  Court  may  require  such  further 
proof  of  the  debt,  and  '^  examine  such  other  persons  in 
relation  thereto,  as  such  Court  shall  think  fit."  If  the 
commissioner  in  banlgruptcy  asked  unreasonable  proof 
under  that  section,  the  party  complaining  could  appeal, 
and  in  a  like  case  under  this  deed  the  creditor  would  have 
a  similar  remedy.  The  197th  section  of  24  &  25  Vict, 
c.  134  (The  Bankruptcy  Act,  1861),  provides,  that  the  par- 
ties to  the  deed,  or  those  who  are  bound  thereby ^  shall  have 
all  the  benefits  of  the  Court  of  Bankruptcy,  and  there  are  ^ 

no  negative  words  in  the  deed  preventing  the  creditor  from 
applying  to  that  Court  in  the  event  of  an  adverse  decision 
by  the  trustee  on  a  matter  of  proof. 

[BiroTiy  for  the  Plaintiff,  then  stated,  that  the  other 
clauses  of  the  deed  to  which  he  should  object  were  those 
giving  power  to  the  trustees  at  their  discretion  to  postpone 
the  sale  of  any  part  of  the  property,  and  to  lease  the  unsold 
portion  either  from  year  to  year  or  for  a  term  of  years  for 
such  rent  as  they  might  think  fit;  to  give  credit  for  the 
whole  or  any  part  of  the  purchase-money,  either  with  or 
without  taking  security  for  the  same ;  and  to  pay  the  divi- 
dends at  such  place  and  in  such  manner  as  the  trustees 
should  think  fit ;  &c.] 

These  provisions  are  all  intended  to  assist  the  trustees  in 
the  winding-up  of  the  estate,  and  are  for  the  benefit  of  the 
creditors. 
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1866.  Biron  {Prentice  with  him),  contrtL. — As  to  the  first  point 

Coles  an  attempt  has  been  made  to  draw  a  distinction  between 
Turner.  ^^'^  case  and  Leigh  v.  Pendlehtary  on  the  ground  that  here 
is .  no  clause  of  forfeiture  in  the  event  of  the  creditor  re- 
fusing  to  prove  his  debt  in  the  manner  required  by  the 
trustees,  but  although  there  are  no  express  words  exduding 
a  creditor  from  all  benefit  under  the  deed  in  the  event  of 
such  refiisal,  that  must  be  the  effect  of  the  clause.  Then 
as  to  the  clause  postponing  the  sale,  this  is  a  deed  of 
assignment  intended  to  bring  in  the  property  of  the  debtor 
as  soon  as  possible.  [^MeUoTf  J.  Or  rather  within  the 
best  time  for  the  benefit  of  all  the  creditoi-s.]  It  must  at 
any  rate  be  within  a  reasonable  time.  [BlacKbumj  J.  Has 
not  the  legislature  given  to  the  creditors  the  power  of 
saying  that  that  shall  be  done  which  is  best  for  the  estate?] 
They  cannot  fly  against  the  spirit  of  the  bankruptcy  laws. 
The  power  to  give  credit  with  or  without  security  is  surely 
unreasonable?  [^Blachburrtf  J.  Does  it  not  take  place 
daily  in  the  city  of  London,  and  would  it  be  unreasonable 
with  the  Rothschild! i?  The  trustees  are  not  bound  by  the 
deed  to  give  credit  without  security.]  It  is  sufficient  to 
render  the  deed  invalid,  that  the  trustees  may  act  unreason- 
ably,  and  here  the  clauses  of  the  deed  are  such  that  there 
is  a  strong  probability  of  their  so  doing. 

Mellish  in  reply  referred  to  section  136  of  24  &  25  VuA, 
c.  134,  giving  power  to  the  Court  of  Bankruptcy  to  de- 
termine all  differences  between  parties  claiming  under  trust 
deeds,  and  to  Ex  parte  Lawrence  {a\  where  the  Lord 
Chancellor  refused  to  interfere  with  the  discretion  exer- 
cised by  the  commissioner  in  such  a  case. 

Cur.  adv.  vuU, 

Blackburn,  J.,  now   delivered   the  judgment  of  the 
(a)  1  Dc  G.,  J.  St  S.  307. 


Turner. 


XXIX  VICTORIA.  *  391 

Court  (a).     In  this  case,  which  was  argued  yesterday,  we       1866. 
have  come  to  the  conclusion  that  the  judgment  of  the  Court  — ~  — 
of  Common  Pleas  is  erroneous  and  must  be  reversed,  _  «• 

The  Court  below  have  passed  their  judgment  on  the  case 
of  Leigh  V.  Pendlebury  (b\  holding  that  the  provision  in  the 
deed  in  question  in  the  present  case  was  in  effect  that,  in 
case  of  failure  to  comply  with  the  terms  of  the  provision, 
the  creditor  would  lose  his  right  of  having  the  benefit  of  the 
dividends  under  the  deed,  and  that  such  a  provision  was 
unreasonable  and  therefore  vitiated  the  deed.  We  do  not 
wish  on  such  a  subject  as  this  to  do  more  than  is  necessary 
to  decide  the  question  actually  before  us;  and  we  therefore 
refrain  from  expressing  any  opinion  as  to  whether  the  pro- 
vision in  Leigh  v.  Pendlebury  was  or  was  not  in  itself  un- 
reasonable, neither  do  we  decide  anything  on  the  question 
whether  a  Court  of  Law  can  declare  a  provision  which 
applies  equally  to  all  classes  of  creditors,  and  which  the 
statutable  majority  of  the  creditors  have  thought  fit  to 
adopt,  void  on  the  ground  that  in  the  opinion  of  the 
Court  it  is  unreasonable.  On  these  points  we  leave  the 
former  decision  neither  confirmed  nor  infringed.  We  base 
our  decision  on  this,  that  we  think  the  clause  now  in  ques- 
tion has  not  the  effect  of  depriving  the  creditor,  who  fails 
to  produce  proof  to  the  satisfaction  of  the  trustees,  of  all 
benefit  under  the  deed,  and  that  we  think  the  clause,  as 
we  construe  it,  quite  reasonable.  In  every  case  where  the 
trust  is  to  distribute  a  fund  among  a  particular  class  (whe- 
ther creditors  or  any  other  class),  the  trustee  must,  in  the 
absence  of  any  express  provision  on  the  subject  in  the  deed, 
determine  in  some  way  whether  he  will  act  on  the  sup- 
position that  the  person  claiming  benefit  under  the  deed  is 
or  is  not  of  that  class.  The  trustee  cannot  be  bound  to  give 
the  dividends  to  every  one  who  claims,  though  others  assert 
that  his  claim  is  fictitious;  nor  can  he  be  bound  to  reject 

(a)  FoUock,  L.C.B.,  Martin,  Channell  and  Pigott,  BB.,  and  Biack- 
bum  and  Mellor,  J  J. 
(6)  15  C.  B.,  N,  S,  815. 
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1806.  erery  claim  that  is  objected  to,  though  it  is  said  that  the 
CoLBs  objection  is  unfounded.  His  duty  as  trustee  requires  him 
Turner,  in  some  way  or  other  to  ascertain  what  he  thinks  to  be  the 
fact,  not  to  act  on  his  opinion,  which  wiU  cast  the  onus  od 
the  party  dissatisfied  with  his  decision  of  appealing  to  a 
Court  of  Equity,  or,  in  the  case  of  a  deed  within  their 
jurisdiction,  to  the  Court  of  Bankruptcy,  to  set  aside  that 
decision. 

Bearing  this  in  mind,  it  will  be  found  that  the  provision 
in  this  deed  requires  no  more  from  the  creditors  tbao 
would  be  required  if  the  deed  were  silent;  at  all  erents 
requires  nothing  unreasonable  beyond  what  would  be 
there  required.  It  does  not  make  the  trustees  arbitrators 
finally  to  decide  whether  there  is  any  debt  or  what  is  the 
amount  of  that  debt ;  nor  does  it  impose  any  penalty  on 
those  creditors  who  fail  to  produce  what  the  trustees  think 
sufficient  proof  of  the  debt;  it  simply  requires  that  the 
creditor  shall  prove  his  debt  ''by  statutory  declaration  or 
otherwise,  as  the  trustees  may  think  fit."  If  he  does  so, 
those  who  think  his  claim  bad  must  appeal  to  the  Court  of 
Bankruptcy ;  if  he  does  not,  the  person  claiming  to  be  a 
creditor  must  appeal :  we  see  nothing  unreasonable  in  this. 
Some  other  objections  on  which  the  Court  below  did  not 
adjudicate  were  urged  before  us.  We  think  they  all  failed. 
Those  who  entrust  to  others  the  task  of  realizing  an  estate 
ought  to  select  their  trustees  carefully;  but  having  done  so 
it  is  prudent  to  give  to  those  trustees  a  discretion  as  to  the 
mode  in  which  they  shall  manage  that  estate,  the  time 
when  and  the  manner  how  they  shall  sell  it,  so  as  to  make 
the  best  of  it  The  statutable  majority  of  the  creditors  are 
by  the  Bankruptcy  Act  empowered  to  bind  the  minority  in 
such  matters,  and  we  see  no  objection  to  the  manner  in 
which  they  have  in  this  case  exercised  their  authority. 
Judgment  must  therefore  be  reversed. 

Judgment  reversed. 


■     CASES 

ARGUED  AND  DETERMINED 

IN 

THE  COMMON  PLEAS 

HILARY  VACATION, 

XXIX  VICTORIA, 


Peache,  App.,  CoLMAN,  Rcsp.  r^l^'io. 

1.  Persons  arriving  by  train  at  a  railway  station  distant  a  mile  from  the  Lieetued  v»e- 

town  in  which  they  reside,  and  persons  resident  in  the  town  who  go  to  tualkr, 

the  station  for  the  purpose  of  meeting  a  train,  are  *<  trayellers"  under  Opening  Junue 

U  &  12  Vict,  c,  49,  s.  i.  fir  sale  qf/er^ 

2.  The  Appellant  kept  a  public  house  just  outside  a  railway  station,  about  menied  liquor 

a  mile  from  the  town  of  S. ;  and  on  a  JVldi'Simday,  at  about  half-past  on  Sunday. 
eleven  in  the  morning,  three- quarters  of  an  hour  after  the  arrival  of  «  TraoellerJ* 
an  excursion  train,  eighteen  persons  were  found  at  the  house  smoking  11  ^  12  Viet* 
and  drinking,  and  amongst  them  four  persons  who  lived  at  5.,  one  of  e.  49,  «.  1. 
whom  was  smoking,  and  the  others  drinking.     Upon  being  asked 
whether  he  called  the  person  who  was  smoking  a  traveller,  the  Appel- 
lant admitted  that  he  belonged  to  S.,  but  also  stated  that  he  was  not 
aware  that  any  S,  people  had  bee.n  in  the  house.      Held,  that  upon  this 
evidence  the  justices  were  not  bound  to  convict  the  Appellant  of  an 
offence  under  stat.  11  &  12  Vict,  c.  49, «.  1,  for  opening  his  bouse  within 
the  prohibited  hours. 

rpHIS  was  a  case  stated  under  stat.  20  k  21  Vict.  c.  43. 
^  At  a  Petty  Sessions  held  for  the  division  of  Sevenoaks, 
in  the  county  of  Kent,  on  the  28th  July,  1865,  the  Appel- 
lant was  charged  upon  an  information  preferred  against 
him  under  stat.  11  &  12  Vict,  c.  49,  s.  \,  for  that  he,  being 
the  resident  holder  and  occupier  of  a  dwelling-house  and 
premises  in  the  parish  of  Sevenoaks,  in  the  county  of  Kent, 
and  being  a  licensed  victualler,  duly  licensed  to  sell  winie, 
spirits  and  other  fermented  and  distilled  liquors  on  the  said 
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1866.  premises,  did  open  his  said  house  on  Sunday ^  the  4th  day 
Pj^chb  oiJune  last,  for  the  sale  of  wine,  spirits  and  other  fermented 
^   *'  and  distilled  liquors  before  the  hour  of  half-past  twelve  on 

the  same  day,  to  wit,  at  the  hour  of  half-past  eleven,  the 
same  not  being  for  refreshment  to  any  traveller  or  to  any 
lodger  in  the  said  house,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

The  information  was  preferred  by  the  Respondent,  who 
was  the  superintendent  of  police  for  the  division;  and  the 
magistrates,  upon  the  hearing,  convicted  the  Defendant,  the 
now  Appellant,  of  the  offence  charged  and  adjudged  him  to 
pay  a  penalty  of  2/.,  and  a  further  sum  of  11<.  for  costs. 

On  the  hearing,  Thomas  Fone^  a  witness  on  the  part  of 
the  informant,  proved  as  follows : — '^  I  am  a  constable  in 
the  Kent  county  constabulary.  On  the  4<th  JuneX^^ 
Sundatff  I  visited  the  Railway  Tavern  Alehouse,  kept  by 
the  Defendant  Peache^  about  twenty-five  minutes  to  twelve 
in  the  morning.  I  found  several  persons  there  smoking 
and  drinking.  1  asked  Mr.  Peache  how  his  house  came 
open  at  that  hour  and  Sevenoaks*  people  drinking  and  leav- 
ing. I  saw  some  Sevenoaks*  people  there,  one  a  roan  of  the 
name  of  Budgen  and  his  son,  and  another  by  the  name  of 
Morgan^  and  another  elderly  person ;  I  did  not  know  his 
name.  I  called  Mr.  Peache^s  attention  to  him,  and  said, 
you  do  not  call  him  a  traveller,  and  he  replied  '  Oh  yes,  he 
does  belong  to  Sevenoaks,  I  saw  the  persons  mentioned 
leave  the  house.  The  elderly  person  was  in  the  parlour 
sitting  down  smoking.  I  left  him  there  when  I  left.  I 
spoke  to  Mr.  Peache^  and  he  said  he  was  not  aware  that 
any  Sevenoaks*  people  had  been  in  the  house.  I  asked  him 
what  are  those  that  have  just  gone  out  ?  He  said  he  did 
not  know ;  he  did  not  see  them  ;  he  could  not  tell  every- 
body." 

This  witness,  on  cross-examination  by  the  Defendant's 
attorney,  said, ''  Mr.  Peached s  house  is  just  outside  the  gates 
of  the  railway  station.    There  were  not  eighteen  personsi 
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I  should  say,  in  tlie  house.     I  saw  no  one  eating  bread  and        1866. 
cheese.     I  only  went  into  the  parlour.     I  know  there  are       peachb 
excursion  trains  on  a  Sunday.    Three-quarters  of  an  hour      colmaw. 
before  such  a  train  had  come  in.'' 

In  reply  to  a  question  put  by  the  magistrates'  clerk,  the 
witness  said,  "  before  the  parties  came  away  I  saw  Morgan 
drink  ale,  and  I  saw  all  the  other  men  in  the  house." 

The  Defendant's  attorney  admitted  that  the  elderly  per- 
son referred  to  in  Fone's  evidence  was  a  Sevenoaks'  person, 
who  had  gone  to  meet  a  friend  coming  by  the  rail,  and  he 
submitted  that  such  person  was  entitled  to  be  at  Defendant's 
house  as  described. 

On  the  part  of  the  Defendant,  one  Steers  was  called,  who 
said,  *'  I  live  at  Hartslands,  Sevenoaks.  I  recollect  the  4th 
June,  Whit'Sunday,  I  was  at  Mr.  Peache's  house  on  the 
morning  of  that  day,  my  father  came  from  Tunbridge  and 
he  and  I  went  down  to  the  train  to  meet  my  brother  and 
his  wife,  who  were  coming  from  London.  The  train  was 
late;  it  got  in  about  a  quarter  past  eleven,  and  there  were 
a  good  many  passengers.  When  we  got  to  Mr.  Peache^s, 
my  brother  said  he  should  like  a  glass  of  ale,  and  I  and  my 
father  drunk  a  glass  of  ale  with  him.  He  called  for  it  I 
said  he  was  a  traveller.  I  must  not  drink  it,  but  you 
may." 

This  witness,  on  cross-examination,  said  ''  I  saw  no  one 
that  I  knew.  My  father  must  pass  my  house  before  he 
got  to  the  railway  station." 

It  was  contended  on  the  part  of  the  Defendant  that  he 
had  committed  no  offence ;  that  it  was  impossible  he  could 
personally  see  all  parties  who  flocked  to  his  house  on  the 
arrival  of  trains,  and  that  he  had,  as  he  believed,  supplied 
refreshment  to  those  persons  only  whom  he  believed  to  be 
bon&  fide  travellers  on  the  Sunday  in  question ;  that  it  was 
a  common  occurrence  for  parties  in  the  neighbourhood  to 
come  to  his  house  with  friends  who  had  come  in  by  the 
train,  and  whom  such  parties  had  gone  to  meet;  but  that 
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1866.       on  such  occasions  he  did  not  supply  such  parties,  but  only 

Pbacbe      ^^if  friends,  with  refreshments,  &c. 

CoLMAH.  ^*  ^^  admitted  by  him  that  the  proceedings  were  legal 

and  regular,  and  that  if  he  had  committed  the  offence 
charged  the  conviction  was  properly  made. 

The  question  of  law  for  the  opinion  of  the  Court  was, 
whether  the  Appellant  committed  an  offence  against  the 
statute  and  was  rightly  convicted  of  keeping  his  house  open 
for  the  sale  of  wine,  &c.,  before  the  hour  of  half-past  twelve 
on  the  Sunday  in  question  under  the  circumstances  detailed 
in  the  evidence.  The  railway  station  is  about  a  mile  dis- 
tant from  Seoenaahs  town,  where  JBudgen,  the  person  referred 
to  in  police-constable  Fone*8  evidence,  resides.  Sundajf 
4th  June,  was  Whit-Sunday,  and  on  that  morning  a  great 
number  of  persons  came  to  the  SevenoahJ  station  by  the 
train. 

Hayes,  Serjt,  for  the  Appellant. — The  question  for  the 
opinion  of  the  Court  is,  whether  upon  the  evidence  the 
Appellant  was  properly  convicted.  The  1st  section  of 
Stat  11  &  12  Vict.  c.  49>  enacts  that  no  person  licensed 
to  sell  beer  by  retail  **  shall  open  his  house  for  the  sale  of 
wine,  spirits,  beer,  or  other  fermented  or  distilled  liquors, 
or  sell  the  same,  on  Sunday,  before  half-past  twelve  o'clock 
in  the  afternoon, .  .  .  except,  in  all  the  cases  aforesaid,  as 
refreshment  for  travellers."  Two  offences  are  specified. 
The  Appellant  is  not  charged  with  seUing.  The  charge  is 
that  he  opened  his  house  for  the  sale  of  wine,  &c.,  before 
half-past  twelve.  But  the  fair  inference  from  the  bets 
stated  is  that  he  bon&  fide  opened  his  house  for  such  sale 
as  refreshment  for  travellers,  and  there  is  no  evidence 
that  he  opened  for  any  other  purpose,  and  if  so  the  con- 
viction must  be  quashed.  In  Taylor,  app.,  Humphries, 
resp.  (a),  it  was  held  that  the  word  "travellers"  in 
the  statute  includes  any  persons  who  go  abroad  for  pur- 
poses of  business  or  pleasure,  and  who  need  refireshment; 

(a)  17  C.  B.,  N,  S,  539. 
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and  that,  as  the  exception  is  contained  in  the  same  section  1866. 
of  the  Act  which  creates  the  offence,  the  onus  of  show-  Peachb 
ing  that  the  persons  supplied  with  refreshment  are  not  colman. 
within  the  exception  is  on  the  informer.  IWilles,  J.  The 
Lord  Chief  Justice  says  in  that  case,  p.  549,  17  C.  B.^ 
N.  S.,  that  a  person  would  be  a  traveller  within  the  ex- 
ception if  he  came  abroad  from  any  of  the  motives  sug- 
gested in  the  argument  for  the  Appellant  there  as  legi- 
timate, and  needed  refreshment;  but  that  if  he  came 
abroad  merely  because  he  desired  to  go  to  a  public-house 
and  obtain  drink  he  would  not.]  If  a  publican  opens  his 
house  for  those  who  are  bon&  fide  travellers,  and  a  person 
who  is  not  so  and  who  is  not  known  to  the  publican  goes  in, 
what  can  he  do  ?  There  is  no  evidence  that  the  Appellant 
knew  or  had  reason  to  believe  that  any  of  the  persons  came 
from  Sevenaaks.  lWilles,J.  There  was  a  case  before  Mr. 
Arnold  where  an  information  was  laid  against  the  keeper  of 
a  refreshment  room  at  a  railway  station.]  That  probably 
was  Fisher,  app.,  Howard,  resp.  (&),  where  a  person  who 
had  taken  a  ticket  at  a  railway  station,  and  was  about  to 
start  by  a  train  from  the  station,  was  held  to  be  a  '^  travel- 
ler^'  within  the  exception  in  the  42nd  section  of  stat.  2  &  3 
Vict.  c.  47. 
No  counsel  appeared  for  the  Respondent. 

WiLLBS,  J.  In  this  case  the  Appellant  was  convicted 
under  stat.  11  &  12  Vict,  c.  49,  s.  1,  for  opening  his  house, 
on  a  Sunday,  before  half-past  twelve  o'clock,  for  the  sale  of 
fermented  liquors.  It  appears  that  he  did  open  his  house 
which  is  about  a  mile  from  Sevenaaks,  and  just  outside  the 
railway  station,  on  the  morning  of  Whit- Sunday  during  the 
hours  of  divine  service,  and  that  there  were  about  eighteen 
persons  there  smoking  and  drinking.  Of  those  persons 
the  large  proportion  seem  to  have  been  unquestionably 
travellers  who  had  recently  come  in  by  the  train.  There 
were,  however,  amongst  them  some  who  lived  at  Sevenoaks. 
(fl)  34  L.  J.,  M.  C.  42. 
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1866.  One  of  these,  an  elderly  person,  so  far  as  appears  in  the 
Peacbb  case,  did  not  have  any  drink  but  was  smoking  in  the  par- 
CoLMAN.  ^^^^9  ^^^  ^^^  ^^^  leave  the  house.  The  other  SeoenoaU 
people  left  the  house,  and  it  should  seem  that  they  were 
persons  who  ought  not  to  have  been  drinking,  and  that  they 
left  because  they  were  conscious  that  they  ought  not  to  haTe 
been  there,  and  that  they  for  that  reason  left  when  the  su- 
perintendentofpolicecame.  The  only  proof,  however,  against 
the  landlord  that  Sevenoaks'  people  were,  to  his  knowledge, 
drinking  in  his  house,  is  his  own  statement,  acknowledging 
that  some  of  those  present  were  persons  belonging  to 
Sevenoaks.  But  that  admission  must  be  taken  coupled 
with  and  qualified  by  his  statement  that  he  was  not 
aware  that  any  Sevenodks*  people  had  been  in  the  boose, 
that  he  did  not  see  them,  and  could  not  tell  everybody. 
The  question  for  this  Court  is  raised  in  a  peculiar  form. 
The  justices  do  not  pronounce  an  opinion  that  the  Ap* 
pellant  knowingly  supplied  drink  to  Sevenoaks'  people, 
not  being  travellers,  and  have  not  found  that  he  opened 
his  house  colourably;  and  they  probably  thought  that 
the  reasonable  conclusion  to  be  arrived  at  on  the  efi- 
dence  before  them  was  that  he  opened  his  house  bona 
fide  for  the  supply  of  refreshment  to  travellers,  but  felt 
bound  to  convict  because  these  two  or  three  Setfenoais 
people  happened  to  be  there.  Looking  at  the  form  in  which 
the  question  comes  before  us,  I  think  it  amounts  to  this— 
whether  the  justices  were  bound  to  convict;  and  for  the 
reasons  stated,  I  am  of  opinion  that  they  were  not  so  bound 
and  that  this  conviction  ought  to  be  quashed. 

Kbating,  J.  I  am  of  the  same  opinion  for  the  same  rea- 
sons. 

Smith,  J.  I  am  unable  to  see  any  evidence  either  that 
the  Appellant  opened  his  house  except  for  the  refreshment 
of  travellers,  or  that  he  knowingly  supplied  drink  to  others 
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than  trayellere.  An  excursion  train  had  just  arriyedy  and, 
although  there  were  some  Sevenoaks*  people  at  the  house, 
they  may  have  been  either  travellers  who  had  just  arrived 
and  were  going  home,  or,  it  may  be,  that  they  were  persons 
who  had  come  to  the  town  to  meet  friends  coming  by  the 
train.  In  either  case  I  think  they  would  be  equally  travel- 
lers. Suppose  a  train  should  be  late  it  would  be  hard  upon  a 
landlord  if  those  who  came  to  meet  it  could  not  be  supplied 
with  refreshment 

Conviction  quashed. 


1866. 


Pbachb 

COLMAN. 


Dickinson  v.  The  London  and  North 
Westctn  Railway  Company, 

The  Plaintiff  negligently  fastened  his  hone  by  the  bridle  to  a  railing  in  the 
open  yard  of  a  public-bouse,  within  which  he  remained  for  two  hours. 
The  highway  leading  from  the  house  crossed  the  railway  of  the  Defend- 
ants on  a  level,  and  they  had  set  up  gates  across  both  ends  of  the  high- 
way  at  the  crossing.  The  gates  opened  outwards  from  the  railway,  and 
closed  with  a  catch,  but  were  easy  to  open,  and  would  open  when  a  train 
passed,  and  there  was  no  gatekeeper  at  the  crossing.^  During  the 
PlaintifTs  absence  the  horse  escaped  from  the  railing,'  owing  to  the 
negligent  fastening,  strayed  to  the  highway  and  along  that  to  the 
crossing,  and,  the  gate  there  not  being  closed,  through  the  gateway 
to  the  railway,  where  it  was  killed  by  a  passing  engine  of  the  Defend- 
•nta.  Held,  on  the  authority  of  Faweett  v.  Thg  York  Jfr  North  Midlmui  IL 
Co.,  16  Q.  jB.  610,  that  under  stat  6  &6  Vict,  c,  65,  a,  9,  an  obligation 
was  imposed  on  the  Defendants  to  keep  the  gates  closed  against 
stray  cattle  on  the  highway,  that  the  accident  had  been  caused  by 
their  statutory  misconduct,  and  that  the  Plaintiff  was  entitled  to  re- 
cover from  them  the  value  of  the  horse. 

rpHIS  was  a  case  stated  on  appeal  from  the  County  Court 
at  Charley,  in  Lancashire. 
The  action,  which  had  been  tried  before  the  County  Court 
judge,  without  a  jury,  was  to  recover  26/.,  the  value  of  a 
horse  killed  on  the  Defendants'  railway  at  EuxUm  on  the 
9ih  of  August,  1866. 


Saiurday, 
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1866.  On  the  trial  it  was  stated  by  the  PlaintifF  that  about  halF- 

DicKiMioN     P^^  eight  o'clock  on  the  evening  of  the  9th  of  August^  1865, 

V-  he  was  returning:  home  and  that  he  called  at  a  pablic-bouse 

London  and  °  ,,,,*.  ^      Vx  <•     i       » 

N.  w.  Rail,    between  one  and  two  hundred  yards  from  the  Defendants 

railway  at  EuxtoUy  that  he  fastened  his  horse  by  the  bridle 

to  a  railing  in  the  open  yard  of  the  public-house,  although 

there  were  proper  stables  attached  to  the  public-hoose. 

He  remained  in  the  public-house  about  two  hours^  and 

when  he  went  to  look  for  the  horse  it  was  gone  from  the 

place  where  he  had  fastened  it;  he  went  home  without 

finding  or  making  much  search  for  it. 

It  was  proved  that  there  is  a  common  and  public  high- 
way used  for  horses,  carts.and  carriages  leading  from  that 
public-house  towards  and  across  the  Defendants'  railway  in 
Euxton;  that  the  crossing  of  such  highway  by  the  railway 
is  a  level  crossing,  and  that  the  railway  company  had  set 
up  gates  across  both  sides  of  the  highway  at  such  crossing, 
but  the  evidence  showed  that  they  had  no  gate-keeper  at 
that  crossing.  It  wfis  also  proved  that  the  gates  opened 
outwards  from  the  railway  and  that  they  were  closed  by 
a  catch,  but  the  PlaintifF  stated  that  they  were  easy  to 
open,  and  a  witness  said  it  did  not  require  a  strong  pall 
to  open  them,  and  that  they  would  open  when  a  train 
passed  and  would  remain  open,  and  that  he  had  opened 
one  of  them  by  pushing  against  it  with  a  hand  cart  When 
the  Plaintiff  went  home  from  the  public-house  about  half- 
past  ten  o'clock  on  the  night  in  question  he  arrived  at 
the  gates  and  found  them  closed. 

The  dead  body  of  the  horse  was  discovered  on  the 
railway  about  one  hundred  and  forty  yards  from  the 
gate,  and  a  witness  proved  that  he  observed  that  the 
horse  had  stood  near  the  gate  on  its  outer  side  at  the 
crossing,  and  that  the  next  day  he  traced  the  marks  of  the 
horse  from  the  gate  along  the  railway  to  the  place  where 
the  animal  was  killed.  The  Plaintiff  also  spoke  to  the 
footmarks  of  the  horse  having  been  traced  on  the  lOtb 
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August  along  the  railway  from  the  gate  to  the  place  where        1866. 
it  was  killed,  and  it  was  not  disputed  that  the  horse  had    d,ckinson 
been  killed  on  the  railway  during  the  night  by  a  passine^   ,       '• 
engine  of  the  Defendants.  N.  w.  Rail* 

The  Plaintiff's  counsel  first  rested  his  case  on  the  Rail- 
way Clauses  Consolidation  Act,  8  Vict.  c.  20,  but  after- 
wardS|  finding  that  the  Defendants'  railwfty  was  completed 
previously  to  the  coming  into  operation  of  that  Aet,  on  the 
broad  ground  that  the  Defendants  were  liable  for  want  of 
precaution  in  carrying  on  a  dangerous  trade. 

The  Defendants  called  no  witnesses;  but  it  was  con- 
tended on  their  behalf  tha.t  there  was  no  proof  of  the 
horse's  death  having  been  caused  by  any  negligence 
on  their  part,  the  facts  proved  being  quite  consistent  with 
the  absence  of  such  negligence;  that  even  if  the  gate  had 
been  left  open  and  the  horse,  straying  on  the  road,  had 
passed  through  it,  the  Plaintiff  had  contributed  to  his  own 
loss  by  his  gross  negligence  in  not  properly  securing  the 
horse  at  the  public-house ;  that  there  was  no  evidence  of 
the  manner  in  which  the  horse  got  from  the  railing  at  the 
public-house  to  the  railway,  and  it  was  quite  possible 
that  the  horse  might  have  been  taken  away  from  the 
railing  by  some  person  who  opened  the  gate,  and  that  the 
horse  had  so  got  on  the  railway  without  any  negligence 
or  default  on  the  part  of  Defendants;  that  there  was  no 
evidence  of  the  bridle  or  the  railing  having  been  broken, 
and  that  it  was  admitted  by  the  Plaintiff  that  when  he  saw 
the  bridle  on  the  dead  horse  the  next  day  it  was  differently 
buckled  than  when  he  had  fastened  it  round  the  railing  at 
the  public-house. 

The  County  Court  judge  found  in  point  of  fact  that  the 
horse  had  been  insecurely  and  negligently  fastened  by  the 
Plaintiff  to  the  railing  at  the  public-house ;  that  during  his 
absence  in  the  public-house  the  animal  had  escaped  from 
the  railing  owing  to  such  negligence  and  insecure  fastening ; 
that  it  had  strayed  from  that  place  to  the  highway  and 

VOL.  I. — c.  p.  F  F 
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1866.       along  the  highway  to  the  oroBsing;  that  the  railway  gate 
"DicwNiOM     ^^^^^  ^^  "^^  ^^^^  closed  but  open;  that  the  horse  bad 
V-  strayed  through  tlie  gateway  on  and  along  the  railway,  and 

N.  w.  Rail,    had  been  killed  while  so  straying  by  an  engine  of  the  De- 
fendants passing  along  the  railway. 

By  the  Defendants'  Special  Act  (a  Public  Act),  which 
was  passed  22nd  lUay,  1834,  whereby  the  previous  Acts 
relating  to  the  raihvay  were  repealed,  section  B2,  it  is 
enacted  as  follows:— '' Provided  that  in  all  cases  where 
the  railway  shall  cross  any  turnpike  road  or  public  carriage 
way  on  a  level,  the  said  company  shall  ereot  and  at  all 
times  maintain  a  good  and  sufficient  gate  or  each  side  of 
the  said  railway  where  the  said  turnpike  road  or  public 
carriage  way  shall  communicate  with  such  railway,  which 
gates  shall  be  constantly  kept  shut,  except  at  such  times 
as  wagons,  carts  and  other  carriages  passing  along  such 
turnpike  road  or  public  carriage  way  shall  have  to  cross 
the  said  railway,  and  then  shall  be  open  for  the  purpose 
only  of  letting  such  wagons,  carts  and  other  carriages  pass 
through;  and  every  driver  or  person  entrusted  with  the  care 
of  any  wagons,  carts  or  other  carriages,  or  with  any  string 
of  wagons,  carts  or  other  carriages,  shall  and  he  is 'hereby 
directed  to  cause  the  said  gates  and  each  of  them  to  be 
shut  as  soon  as  such  wagons,  carts  or  other  carriages 
shall  have  passed  through  the  same,  under  the  penalty  of 
6s,  for  every  offence." 

The  County  Court  judge  held  in  point  of  law,  that  the 
provisions  of  the  Special  Act  above  set  out  had  been  modi- 
fied and  altered  by  the  subsequent  general  Acts,  2  &3  Viet* 
c.  45,  and  5  &  6  VicU  c.  55,  s.  9,  and  considered  'that  the 
death  of  the  horse  had  been  caused  by  the  Defendants' non- 
performance of  the  statutory  obligation  imposed  on  them  to 
keep  the  gates  constantly  closed  and  shut,  except  when  it 
was  necessary  to  open  them,  and,  on  the  authority  of  JFov- 
cett  V.  Tlie  York  and  North  Midland  Railway  Company  (a)i 
gave  a  verdict  for  the  Plaintiff. 

(a)  16  Q.  B.  610. 
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No  counsel  appeared  for  the  Defendants^  who  were  the        1866. 
Appellants.  Dickinson 

V. 

C  H,  Hopwood  for  the  Respondent. — ^The  verdict  was    jj.  W.  Rail. 
right    In  Fawcett  v.  The  York  and  North  Midland  Rail-  ^^• 

way  Company  [a\  the  railway  crossed  a  highway  on  a  level ; 
and  there  were  gates  across  each  end  of  the  road  where  it 
crossed  the  line  of  railway.  The  Plaintiff's  horses  strayed 
from  his  field  into  the  highway  through  the  gates  which 
were  open  to  the  railway,  and  were  in  consequence  there 
killed  by  a  train  ;  and  it  was  held^  that  by  stat.  5  &  6  VicL 
c.  55,  5.  9,  an  obligation  was  imposed  on  the  company  to 
keep  the  gates  closed  as  well  against  stray  cattle  on  the 
road  as  against  cattle  travelling  thereon,  and  that  the 
Plaintiff  was  entitled  to  recover  the  value  of  the  horses 
from  the  company.  The  present  is  not  distinguishable 
from  that  case.  {Willes^  J.  That  case  is  in  your  favour. 
Dovaston  v.  Payne  (6)  shows  that  the  avowant  for  damage 
feasant  is  bound  to  fence  against  cattle  lawfully  passing 
along  the  highway ;  but  Fawcett  v.  The  York  and  North 
Midland  Railway  Company  (a)  shows  that  stat.  5  &  6  VicU 
c.  65,  8.  9,  has  a  wider  operation.]  In  7^  Manchester, 
Sheffield  and  Lincolnshire  Railway  Company,  app.,  Wallis, 
resp.(c),  the  question  was  as  to  the  obligation  of  the  railway 
company,  under  8  &  9  Vict.  c.  20, 5.  68,  to  fence  against  the 
owners  and  occupiers  of  lands  adjoining;  and  Jervis,  C.  J. 
(p.  223),  distinguishes  it  from  the  case  of  a  railway  crossing  a 
highway  upon  a  level,  and  throughout  the  authority  of  Faw- 
cett  V.  The  York  and  North  Midland  Railway  Company(a) 
is  recognized.  On  the  other  side,  JEHlis  v.  The  London  and 
South  Western  Railway  Company  (d)  may  be  relied  on. 
There  it  was  held  a  question  for  the  jury  whether  the  Plain- 
tiff by  his  own  negligence  had  contributed  to  the  accident. 
But  in  that  case  the  railway  crossed  .an  occupation  way 
on  a  level,  and  it  has  no  analogy  to  the  present. 

(a)  16  Q.  B.  610.  (6)  2  H.  BL  527. 

(c)  14  C,  B.  218.  {d)  2H.^N.  424. 

pf2 
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1866.  WiLLBSy  J.    We  are  called  on  to  pronounce  an  opinion^ 

Dickinson  without  hearing  the  Appellants,  whether  the  County  Court 
London  and  jwdge  was  right,  and  we  were  desirous  of  seeing  whether 
^'^(K^'*"  ^^^^  ^^®  ^^y  substantial  ground  for  the  appeal.  The 
County  Court  judge  was  judge  both  of  fact  and  law,  and 
it  is  to  be  taken  that  the  facts  are  according  to  his  finding. 
The  accident  was  entirely  caused  by  the  statutory  mis- 
conduct of  the  Defendants;  and  the  case  of  Fawceti  ▼. 
The  York  and  North  Midland  Railway  Company  {a)  is 
in  point.  Therefore,  as  the  learned  judge  followed  the 
authority  of  that  case,  his  decision  must  be  affirmed  with 
costs. 

Keating  and  Smith,  JJ.,  concurred. 

Appeal  dismissed  with  costs. 
(a)  16  Q.  fi.  610. 
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1866. 


Corner  and  Another  r.  Sweet.  J?*'*^^''^io. 

February  10. 


1.  In  pleading  in  bar  a  deed  of  inspectorship  under  stat.  24  &  25  Fid,  Debtor  and 

c.  134,  a,  192.  it  is  sufficient,  without  setting  out  the  deed  at  length,  creditor, 
to  aver  that  it  is  in  all  respects  an  inspectorship  deed  within  the  true  Bankruptcy. 
intent  and  meaning  of  the  statute,  and  give  a  general  description  of  it.  24  Jjc  25  Viet. 

2.  To  a  declaration  on  the  common  counts  the  Defendant  pleaded  that  he  c.  134,  a.  192. 

being  a  debtor  within  the  meaning  of  the  Bankruptcy  Act,  1861,  a  deed  Deed  oftn- 
was  made  between  himself  of  the  first  part,  certain  inspectors  of  the  apectorship. 
second  part,  and  his  creditors  of  the  third  part :  that  the  deed  related  Pleading, 
to  his  debts  and  liabilities  and  his  release  therefrom,  and  the  distribu-  Releaae. 
tion,  inspection,  management  and  winding-up  of  his  estate,  and 
was  in  all  respects  an  inspectorship  deed  within  the  true  intent, 
meaning  and  provisions  of  the  Bankruptcy  Act,  1861  ;  that  by  the 
deed  it  was  provided  and  declared  that  if  and  when  a  composi- 
tion of  lOj.  in  the  pound  should  have  been  paid  to  the  creditors, 
or  if  and  when  (though  that  sura  might  not  have  been  paid)  the 
inspectors  should  certify  that  the  estate  had  been  fully  adminis- 
tered, or  if  and  when  they  should  certify  that  the  debtor  had  made 
a  certain  conveyance  mentioned  in  the  deed,  which  certificate  they 
were  bound  to  give  immediately  upon  the  conveyance  being  made, 
then  and  immediately  upon  such  composition  being  paid,  or  upon  either 
of  the  said  certificates  being  given,  the  debtor  should  be  absolutely  re- 
leased, and  the  deed  should  thereupon  operate  and  be  pleadable  as  a 
release  as  fully  as  an  order  of  discharge  in  bankruptcy ;  tliat  whereas  it 
was  intended  that  the  deed  should  be  accepted  by  the  creditors  in  lieu 
of  their  debts,  and  whereas  it  was  essential  to  the  interests  of  the  cre- 
ditors, and  for  the  better  realization  of  the  estate,  that  the  debtor  should 
not  be  harassed  by  any  proceedings  thereafter  to  be  commenced  by  the 
creditors,  it  was  by  the  deed  declared  and  agreed  that  if  any  of  the 
creditors  should,  whilst  the  deed  was  in  force,  commence  any  action  in 
respect  of  his  debt,  the  deed  should  operate  as  an  order  of  discharge 
under  the  Bankruptcy  Act,  1861,  and  the  said  declaration  and  agree- 
ment might  be  pleaded  in  bar  of  or  as  a  defence  to  such  action  in  like 
manner  as  an  order  of  discharge  under  the  Bankruptcy  Act,  1861. 
It  was  then  averred  in  the  usual  way  that  a  majority  in  number,  repre- 
senting three-fourths  in  value  of  creditors  whose  debts  respectively 
amounted  to«]OiL  and  upwards,  assented  to  the  deed  in  writing ;  that  the 
Defendant  and  the  inspectors  executed  it;  that  the  execution  was 
attested,  and  that  the  deed  having  been  stamped  was  duly  registered, 
and  that  with  it  the  statutory  affidavit  was  delivered  to  the  Chief  Re- 
gistrar; that  all  conditions  had  happened,  &&,  to  make  it  binding  on  all 
the  creditors  as  if  they  had  been  parties  to  it ;  that  the  Plaintiffs  were 
creditors,  and  the  claim  in  the  declaration  a  debt  within  the  meaning 
of  the  deed ;  that  the  deed  was  in  force,  and  that  by  reason  of  the  pre- 
mises the  Defendant  was  entitled  to  plead  it  in  bar  to  the  action.  Held, 
on  demurrer, 

1.  That  the  deed  was  properly  pleaded,  and  was  to  be  taken  to  be 

a  valid  deed  in  accordance  with  the  provisions  of  the  Bank- 
ruptcy Act,  1861. 

2.  That  on  the  authority  of  Gibbona  v.  FouiUon,  8  C.  B.  483,  the 

declaration  contained  in  the  deed,  that  if  any  creditor  should 
sue  for  his  debt  such  declaration  might  be  pleaded  in  bar, 
afforded  a  good  answer  to  the  action. 

"pwECLARATION  on  the  common  counts. 

"*^     Plea,  that  before  the  commencement  of  the  action 
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1866.  and  after  the  1 1th  day  of  October,  a,d.  1861 ,  the  Defendant 
Corner       then  being  a  debtor  within  the  true  intent  and  meaning  of 

Sweet.  ^^  Bankruptcy  Act,  1861,  indebted  to  divers  persons,  a 
deedy  bearing  date  the  6th  day  of  October^  a.d.  1864,  was 
made  and  entered  into  between  the  Defendant  of  the  first 
part ;  Eliaa  de  Pass,  Gustavus  Sichel  and  George  Hutch- 
inson,  thereinafter  called  the  inspectors,  of  the  second  part; 
and  the  several  persons,  companies  and  co-partnership 
firms,  who  at  the  date  of  the  said  deed  were  respectively 
creditors  of  the  said  Defendant,  or  who  would  be  entitled 
to  prove  under  an  adjudication  in  bankruptcy  against  the 
said  Defendant  on  a  petition  filed  on  the  day  of  the  date 
of  the  said  deed,  thereinafter  called  the  creditors,  of  the 
third  part ;  and  the  said  deed  related  to  the  debts  and  lia- 
bilities of  the  Defendant  and  his  release  therefrom,  and  the 
distribution,  inspection,  management  and  winding-up  of  his 
estate,  and  was  in  all  respects  an  inspectorship  deed  within 
the  true  intent,  meaning  and  provisions  of  the  Bankruptcy 
Act,  1861 ;  and  by  the  said  deed  it  was  provided  and  declared 
that  if  and  when  the  composition  or  sum  often  shillings  ia 
the  pound  upon  their  respective  debts  should  have  been  paid 
to  the  said  creditors  respectively,  or  if  and  when  (though 
the  said  sum  might  not  have  been  paid)  the  said  inspectors 
or  inspector  should  certify  by  writing  under  their  or  his 
hands,  to  be  endorsed  upon  or  refer  to  the  said  deed,  that 
the  estate  of  the  said  debtor  had  been  fully  administered, 
according  to  the  provisions  thereof,  to  the  satisfaction  of 
the  said  inspectors  or  inspector,  or  if  and  when  the  said 
inspectors  or  inspector  should  in  like  manner  certify  that 
the  said  debtor  had  made  such  conveyance,  assurance  or 
assignment  as  in  the  twenty-first  clause  of  the  said  deed 
mentioned,  which  said  certificate  the  said  inspectors  or 
inspector  should  be  bound  to  give  immediately  upon  such 
conveyance,  assurance  or  assignment  as  aforesaid  being 
made,  then  and  immediately  upon  such  composition  being 
paid,  or  (as  the  case  might  be)  upon  either  of  the  said 
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certificates  as  aforesaid  being  given,  the  said  debtor,  his  1866. 
heirs,  execators  and  administrators'  estate  and  effects  should  Corner 
be  absolutely  released  and  discharged  from  the  said  re-  Swebt. 
spective  claims  and  demands  of  the  said  creditors  respec^ 
tively,  and  the  said  deed  should  and  might  accordingly 
thereupon  operate  and  be  pleadable  as  a  release  and  dis- 
charge to  the  said  debtor,  his  heirs,  executors  and  adminis- 
trators, as  fully  and  effectually  and  in  like  manner  as  an 
order  of  discharge  under  an  adjudication  in  bankruptcy  : 
Averment,  that  it  was  further  provided  and  declared,  that 
whereas  it  was  intended  that  the  said  deed  and  the  pro- 
visions thereby  made  should  be  taken  and  accepted  by  the 
said  creditors  as  aforesaid,  in  lieu  of  and  in  substitution 
for  their  said  several  and  respective  debts,  claims  or  de- 
mands, in  respect  whereof  dividends  would  become  payable 
under  the  said  deed,  or  in  respect  whereof  a  proof  could  be 
made  under  an  adjudication  of  bankruptcy  against  the  said 
debtor,  founded  on  a  petition  for  adjudication  filed  on  the 
day  of  the  date  of  the  said  deed:  And  whereas  it  was 
essential  to  the  interests  of  the  said  creditors,  and  for  the 
better  realization  of  the  said  estate,  that  the  said  debtor 
should  not  be  harassed  by  any  proceedings  thereafter  to  be 
commenced  or  prosecuted  by  any  of  the  said  creditors  in 
respect  of  any  such  debt,  claim  or  demand  as  aforesaid ;  it 
was  by  the  said  deed  declared  and  agreed  that  if  any  of 
the  said  creditors  should  at  any  time  thereafter,  whilst  the 
said  deed  was  in  force,  commence  or  prosecute  any  action, 
suit  or  other  proceeding  in  respect  of  any  such  debt,  claim 
or  demand  as  aforesaid,  the  said  deed  and  provision  tlierein 
contained  should  operate  and  have  the  same  force  and 
effect  as  an  order  of  discharge  which  had  taken  effect  under 
the  Bankruptcy  Act,  1861,  and  the  said  declaration  and 
agreement  might  be  pleaded  and  used  in  bar  of  or  as  a 
defence  or  answer  to  every  such  action,  suit  or  other  pro- 
ceeding, in  like  manner  and  with  the  same  effect  as  an  order 
of  discharge  under  the  Bankruptcy  Act,  1861,  might  be 
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1866.       pleaded  and  used  in  case  the  debtor  had  been  adjudicated 
Corner       a  bankrupt  in  respect  of  any  of  the  said   debts,  claims 
Sweet.       ^^  demands    of  the  said  creditors,  or  any   or  either  of 
them,  and  had  obtained  his  order  of  discharge  :  Averment, 
that  a  majority  in  number,  representing  three-fourths  in 
value  of  the  creditors  of  the  said  Defendant,  whose  debts 
respectively  amounted  to  ten  pounds  and  upwards,  did,  in 
writing,  assent  to  or  approve  of  the  said  deed,  and  the  De- 
fendant and  the  said  inspectors  executed  the  same,  and  the 
execution  of  the  said  deed  by  the  Defendant  was  attested 
by  an  attorney,  and  within  twenty-eight  days  from  the  day 
of  the  execution  of  the  said  deed  by  the  Defendant  the 
same  was  produced  and  left  (having  been  first  duly  stamped) 
at  the  office  of  the  Chief  Registrar  of  the  Court  of  Bank- 
ruptcy,  for  the  purpose  of  being  registered,  and  was  accord- 
ingly duly  registered,  and  together  with  such  deed  was 
delivered  to  the  Chief  Registrar  such  an  affidavit  as  by  the 
statute  is  required ;  and  all  conditions  had  happened  and  all 
things  had  been  done,  and  all  times  had  elapsed,  necessary 
on  that  behalf  to  make  the  said  deed  as  valid  and  binding 
on  all  the  creditors  of  the  Defendant  as  if  they  had  been 
parties  to  and  duly  executed  the  same :  Averment,  that  the 
Plaintiffs  were  still  creditors  of  the  Defendant  within  the 
true  intent  and  meaning  of  the  said  deed,  and  that  the 
claim  in  the  declaration  mentioned  was  a  debt,  claim  and 
demand  within  the  said  deed,  and  in  respect  of  which  a 
dividend  would  become  payable  under  the  same,  and  that 
the  said  deed  still  is  in  force ;  and  the  Defendant  says  that 
by  reason  of  the  premises  he  is  entitled  to  plead  the  said 
deed  in  bar  of  and  as  a  defence  to  this  action. 

Demurrer :  the  causes  of  demurrer  stated  being : — ^That 
it  did  not  appear  that  the  deed  pleaded  was  signed  by  or  on 
behalf  of  three-fourths  in  number  and  value  of  all  the  cre- 
ditors, or  that  the  said  deed  was  made  for  the  benefit  of  all 
the  creditors  of  the  Defendant,  and  that  the  deed  was  void, 
inasmuch  as  it  contained  a  stipulation  that  it  might  be 
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pleaded  in  bar  to  any  suit  by  a  creditor  not  a  party  to  it       1866, 
before  the  release  took  effect.  Corner 

Joinder  in  demurrer.  Sweet. 

WooUett  {Day  with  him)  for  the  Plaintiff.— The  plea 
is  bad.  It  does  not  appear  that  this  deed^  which  dif- 
fers from  that  in  Wood  v.  De  Mattos  (a),  contains  any 
sufficient  release  ;  it  is  therefore  void  under  24  &  25  Vict. 
c.  134,  s,  192.  If  a  deed  of  this  kind  contains  a  covenant 
not  to  sue  for  a  limited  time,  with  a  proper  release,  it  is  un- 
objectionable ;  but  here  it  is  provided  that  if  and  when  the 
composition  shall  be  paid,  or  the  inspectors  shall  certify 
that  the  estate  has  been  administered,  or  that  the  debtor 
has  executed  the  assignment  mentioned,  the  debtor  shall 
be  released  ;  and  no  time  being  named  for  the  payment  of 
the  composition  or  for  the  assignment,  the  period  at  which 
the  release  is  to  take  effect  is  left  wholly  indefinite.  A  deed 
so  framed  is  unreasonable,  and  creditors  cannot  be  expected 
to  assent  to  it :  Hidson  v.  Barclay  (&). 

[WiUeSf  J.,  observed  that  the  whole  deed  was  not  before 
the  Court,  and  referring  to  the  allegation  in  the  plea,  that 
the  deed  ''  was  in  all  respects  an  inspectorship  deed  within 
the  true  intent,  meaning  and  provisions  of  the  Bankruptcy 
Act,  1861,"  said  that  he  had  always  understood  that  where 
it  is  averred  in  a  plea  that  a  deed  is  in  accordance  with 
the  provisions  of  a  statute,  it  is  unnecessary  to  set  out  all 
the  terms  of  the  deed.  In  pleading  a  violation  of  a  statute 
the  practice  is  different,  and  it  is,  in  general,  not  sufficient 
to  aver  merely  that  an  act  was  done  or  an  offence  committed 
**  contrary  to  the  form  of  the  statute/'  without  stating  the 
facts.  In  Tabor  v.  Edwards  (c),  a  plea,  framed  upon  stat. 
12  &  13  Vict.  c.  106,  ss.  224,  225,  averred,  that  a  ''certain 
memorandum  of  arrangement  within  the  meaning  and  ac- 
cording to  the  provisions  of  the  said  statute  was  made,"  and 

(a)  SH.^  a  987.  (6)  3  H.  ^  C.  9. 

(c)  4  C.  B.,  N.S.\. 
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1866,       it  was  alleged  that "  all  things  were  performed  and  done  as 
Corner       required  by  the  said  statute  to  make  the  said  roemorandom 

SwKBT.  of  arrangement  an  obligatory  instrument  within  the  terais 
of  the  said  statute  upon  all  the  creditors  of  the  defendant" 
It  was  there  objected,  p.  \6,  that  it  was  the  practice  to  set 
out  the  terms  of  the  deed,  so  that  the  Court  might  see  that  it 
was  within  the  act.  The  plea  was  held  bad,  inasmuch  as  it 
disclosed  nothing  to  show  that  the  memorandum  of  agree- 
ment was  a  bar  to  the  action ;  but  at  p.  16  it  is  pointed  out 
that  if  the  plea  had  gone  on  to  say  that  it  was  agreed  by 
the  deed  that  the  Defendant  should  be  released  from  his 
debts,  the  difficulty  there  suggested  would  not  have  oc- 
curred ;  and  at  p.  1 5,  Bloomer  y.  Darke  (a)  is  distinguished, 
and  it  is  shown  that  the  general  averment  in  that  case  was 
not  an  averment  that  the  deed  was  in  accordance  with  the 
provisions  of  the  statute.  One  member  of  the  Court,  there- 
fore, seems  to  have  thought  that  if  a  release  bad  been 
averred  in  Tabor  v.  Edwards  as  it  is  here,  the  plea  in  that 
case  would  have  been  good.] 

This  plea  is  to  be  construed  as  not  disclosing  any  release 
in  the  deed.  It  is  unreasonable  that  non^^assenting  credi- 
tors should  be  bound  by  an  instrument  which  informs  them, 
not  that  the  debtor  is  to  be  released  by  it,  but  that  it  is  ex- 
pedient that  he  should  not  be  harassed  by  them,  and  that 
if  they  sue  whilst  it  is  in  force  it  is  to  be  pleadable  in  bar. 
On  the  other  side.  Walker  v.  NeviU(b)  will  be  relied  od. 
There  it  was  held,  that  a  covenant  in  a  composition  deed 
not  to  sue  for  a  limited  lime,  and  that  the  deed  might  be 
pleaded  in  bar  and  discharge  of  any  action  brought  within 
that  time,  might  be  pleaded  in  bar.  But  in  that  case  the 
deed  is  set  out  verbatim,  and  a  fixed  time  is  stated  at  which 
the  composition  is  to  be  payable  and  the  release  is  to  come 
into  operation.  Here  no  time  is  fixed  for  the  payment  of 
the  composition.     [  Willes,  J.     In  that  case  the  inference  is 

(a)  2  C.  B.,  N.  S.  165.  (6)  3  H.^C.  403. 
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that  it  is  to  be  paid  withiu  a  reasonable  time.  In  Clapham  1866. 
v.  Atkinson  {a)  the  composition  under  the  deed,  which  was  Cormeb 
held  goody  was  not  made  payable  for  a  year.]  Swbbt. 

J.  Brown  and  Lanyon^  contr^  were  not  called  on. 

WiLiiBSy  J.  I  am  of  opinion  that  oar  judgment  must 
be  for  the  Defendant.  The  only  question  on  which  I 
have  entertained  any  doubt  was  as  to  the  mode  in  which 
this  deed  is  pleaded.  The  doubt  is  not  my  own,  but  is 
derived  from  those  who  were  great  masters  of  the  law 
before  special  demurrers  were  abolished.  Is  it  necessary 
in  pleading  a  composition  deed  to  set  out  the  deed  at  length, 
or  is  it  sufficient  so  to  describe  it  in  the  plea  as  to  show 
that  it  is  a  deed  within  the  statute,  and  to  aver  generally 
that  it  is  a  deed  in  accordance  with  the  provisions  of  the 
statute?  In  the  old  days  of  special  demurrers  the  dis- 
tinction was  well  known  between  the  operation  in  pleading 
of  an  averment  that  an  act  was  done  contr^  formam  statuti 
and  an  averment  that  it  was  done  secundum  formam  statuti. 
In  the  former  case,  where  it  was  necessary  to  aver  an 
offence  against  a  statute,  the  general  averment,  without 
setting  out  all  the  facts  constituting  the  breach  of  the 
statute,  was  insufficient;  but  in  pleading  that  a  thing  had 
been  done  in  accordance  with  a  statute,  it  was  in  general 
not  necessary  to  state  the  facts  if  the  pleading  contained 
an  averment  that  the  thing  was  done  according  to  the 
statute.  That  allegation  was  held  to  be  an  averment  of 
fact  under  which  a  compliance  with  the  statute  might  be 
proved,  and  it  was  not  open  to  special  demurrer.  One 
instance  of  that  was  in  pleading  an  assignment  of  a  sheriff's 
bond,  where  it  was  sufficient  to  aver  that  the  sheriff  assigned 
the  bond  according  to  the  form  of  the  statute  (a).  But 
now  that  special  demurrers  are  abolished,  it  should  seem 

(a)  4  B.  4-  S.  722. 

(h)  See  2  Wmn.  Sound.  61  (();  Dtaoes  v.  Pofnoorth,  WUies,  408. 
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1866.  that  that  general  averment  may  be  made  in  all  cases^  and  I 
Corner  think  that  in  such  a  case  as  this,  if  a  general  description  of 
SwEBT.  ^^^  deed|  sufficient  to  show  that  it  is  within  the  statute,  is 
giyen,  a  general  averment  that  it  was  according  to  the  form 
of  the  statute  is  sufficient  to  make  the  pleading  good.  If 
the  deed  is  insufficiently  described,  and  the  plea  is  so 
pleaded  as  to  embarrass  the  Plaintiff,  he  may  apply  to  a 
Judge  at  Chambers  to  amend  it  or  to  strike  it  out,  and 
that  is  now  the  only  mode  of  objecting  to  it.  That  course, 
however,  could  not  be  adopted  here,  as  the  Plaintiff  might 
have  got  rid  of  the  difficulty  by  setting  out  the  deed  in 
extenso  in  the  replication.  I  think,  therefore,  that  this 
plea  contains  a  sufficient  averment  of  the  facts  necessary  to 
show  a  defence,  and  that  upon  these  pleadings  the  deed 
must  be  taken  to  be  a  valid  deed  under  the  statute;  and  it 
is  surely  much  more  convenient  to  hold  this  general  aver- 
ment sufficient  for  that  purpose  than  to  cast  upon  the'  De- 
fendant the  necessity  of  setting  out  the  whole  deed  at 
length.  Then  does  the  latter  part  of  the  plea  disclose  a 
defence  ?  Passing  over  the  first  of  the  clauses  by  which 
provision  is  made  for  a  release  of  the  debtor,  I  come  to  the 
second,  which  seems  to  me  to  answer  the  objections  that 
have  been  urged.  After  reciting  that  it  was  essential  to 
the  interests  of  the  creditors,  and  for  the  better  realizatioa 
of  the  estate,  that  the  debtor  should  not  be  harassed  by 
proceedings  thereafter  to  be  commenced  by  the  creditors  in 
respect  of  their  debts,  it  proceeds  to  state,  that ''  it  was  by 
the  said  deed  declared  and  agreed  that  if  any  of  the  said 
creditors  should  at  any  time  thereafter,  whilst  the  said  deed 
was  in  force,  commence  or  prosecute  any  action,  suit  or 
other  proceeding  in  respect  of  any  such  debt,  claim  or 
demand  as  aforesaid,  the  said  deed  and  provision  therein 
contained  should  operate  and  have  the  same  force  and 
effect  as  an  order  of  discharge  which  had  taken  effect  under 
the  Bankruptcy  Act,  1861,  and  the  said  declaration  and 
agreement  might  be  pleaded  and  used  in  bar  of  or  as  a 
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defence  or  answer  to  every  such  action^  suit  or  other  pro-        1866. 
ceeding,  in  like  manner  and  with  the  same  effect  as  an  order       corner 
of  discharge  under  the  Bankruptcy  Act,  1861,  might  be        sweet. 
pleaded  and  used  in  case  the  debtor  had  been  adjudicated 
a  bankrupt  in  respect  of  any  of  the  said  debts,  claims  or 
demands  of  the  said  creditors,  or  any  or  either  of  them, 
and  had  obtained  his  order  of  discharge."  No  doubt  before 
the  case  of  Gibbons  v.  Vouillon  (a),  there  would  have  been 
much  difficulty  in  dealing  with  the  points  urged  by  Mr. 
Woottett;  but  that  case  decides  that  where  a  trader  entered 
into  an  arrangement  by  deed  with  his  creditors  by  which 
it  was  agreed  that  he  should  have  a  letter  of  licence  for 
five  years,  during  which  period  he  should  carry  on  the  trade 
under  the  inspection  of  certain  persons ;  and  it  was  pro- 
vided, that  if  any  creditor  should  daring  the  continuance  of 
the  licence  molest  or  interfere  with  him  contrary  to  the 
true  intent  of  the  deed,  he  should  thenceforth  be  acquitted 
and  discharged  from  all  the*  debts  of  the  creditors,  and 
that  the  deed  might  be  pleaded  in  bar  to  such  debts ;  it  was 
held  that  the  bringing  of  an  action  by  a  creditor  was  a 
molestation  within  the  meaning  of  the  proviso,  and  that  the 
deed  operated  as  a  defeasance  and  was  pleadable  in  bar  as 
such.    The  effect  of  the  statute  is,  that  a  deed  which  before 
would  have  been  valid  if  signed  by  all  the  creditors  is  now 
binding  upon  all,  if  a  majority  in  number,  representing 
three-fourths  in  value,  shall  assent  to  it ;  and  Gibbons  v. 
Vouillon  is  a  sufficient  authority  that  the  second  clause  in 
the  present  deed  may  be  pleaded  in  bar.     In  the  case  of 
Tabor  v.  Edwards  (b),  to  which   I   referred  during  the 
argument,  the  plea  was  similar  to  this ;  but  omitted  to  aver 
that  the  deed  contained  a  release.     I  was  a  party  to  that 
decision,  and  am  of  opinion  that,  if  a  release  had  been 
averred,  the  plea  in  that  case  would  have  been  good. 

Keating,  J.     I  am  of  the  same  opinion  and  for  the 
same  reasons. 

Judgment  for  the  Defendant. 
(fl)  8  C.  B.  483.  (6)  4  C.  B.,  N.  S.  I. 
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Brooks  v.  Jennings. 

To  a  declaration  on  the  common  counts  the  Defendant  pleaded  a  compo- 
sition deed  under  sUt.  24  &  25  Fiet.  c.  134,  «.  192,  setting  it  out  m- 
batim.  The  deed  purported  to  have  been  made  on  the  14th  N^min, 
1865,  between  the  several  persons  whose  names  were  subscribed  and 
seals  affixed  in  a  schedule*  being  creditors  of  the  debtor,  on  behalf  (tf 
themselves  and  all  and  every  other  the  creditors  of  the  debtor  of  the 
first  part,  and  the  debtor  of  the  second  part ;  and  recited  that  ibe 
debtor  was  indebted,  &c.,  and  had  agreed  to  pay  a  composition  of  2<. 
in  the  pound,  such  composition  to  be  paid  to  all  and  every  the  crtdi' 
tors  of  the  debtor,  whether  executing  the  deed  or  not,  on  the  21st  Kmim- 
ber  Inst.,  and  witnessed  that  iq  pursuance  of  the  said  agreement,  aod 
io  consideration  of  the  payment  of  such  composition  to  the  said  leTenl 
creditors,  the  parties  of  the  first  part  accepted  the  compodtion  in  satit- 
faction  of  their  debts  and  releascSd  the  debtor ;  and  it  was  lastly  agrnd 
that  those  presents  were  intended  to  operate  as  a  deed  of  compofiooo 
within  the  provisions  of  the  Bankruptcy  Act,  1861,  and  that  so  moh  as 
the  statutory  majority  should  have  executed  or  in  writing  assmted  to 
it,  it  was  intended  that  it  should  be  registered  under  the  192iid  sec- 
tion, in  order  that  the  debtor  might  obtain  the  protection  of  theCosrt 
as  provided  by  the  198th  section.  After  the  usual  averments  in  w^ 
of  the  assent  to  the  deed  of  the  statutory  majority,  its  atcesUtion  aod 
registration,  the  plea  concluded  by  alleging,  that  on  the  said  2Ift  >V 
vembeTt  1865,  being  after  action,  the  Defendant  was  ready  and  villio;* 
and  then  teudered  and  offered  to  pay  to  the  Plaintiff  the  coDposiOflOr 
and  that  he  refused  to  receive  it ;  readiness  and  willingness  to  pajitr 
and  that  the  Defendant  brought  it  into  Court.    Held,  on  demuxrer, 

1.  That  the  plea  was  good,  and  stated  a  defence  arising  after  actioo 

within  the  meaning  of  sut.  15  8r  16  ^tc^  c.  76,  a.  68,  and  that 
no  formal  commencement  in  the  case  of  such  plea  is  neon- 
sary. 

2.  That  if  the  defence  had  been  so  framed  as  to  embsRSsi  tk 

Plaintifi'  he  should  have  applied  to  a  Judge  at  Chamben  to 
strike  out  or  amend  the  plea ;  but  that  such  matter  ia  m 
ground  for  demurrer. 
8.  That  the  deed  was  good  and  the  provisions  of  it  resionible, 
both  in  respect  of  the  remedy  of  the  creditors  upon  the  deed, 
and  the  way  in  which  the  composition  was  secured  to  tbem. 

4.  That  the  recital  of  the  agreement  by  the  debtor  to  pay  die  oosi- 

position  amounted  to  a  covenant 

5.  That  it  was  competent  to  any  creditor  to  sue  upon  the  deed. 

6.  That  there  was  nothing  unreasonable  in  the  provision  that  the 

composition  should  be  payable  within  twenty-eight  days  from 
the  execution  of  the  deed,  although  sUt.  24  &  25  net.  e.  IH 
J.  192,  cL  4,  allows  that  number  of  days  for  registration. 

rpHIS  was  an  action  commenoed  before  the  21st  Nc^m- 
-^  ber,  1865y  for  goods  sold  and  delivered,  and  for  mooey 
found  to  be  due  on  accounts  stated. 

Plea,  that  after  the  accruing  of  the  Plaintiff's  claim  (to 
wit)  on  the  14th  of  November,  a.d.  1865,  the  Defendant 
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being  indebted  to  the  Plaintiff  and  divers  other  persons,  1866. 
made  and  entered  into  the  deed  following  (that  is  to  say): —  Brooks 
''  This  indenture,  made  the  14th  of  If  ovember,  1866,  between  Jennings. 
the  several  persons  whose  names  are  subscribed  and  seals 
aflSxed  in  the  schedule  hereunder  written,  (being  respec- 
tively either  individually  (a)  or  in  co-partnership  with  the 
creditors  of  John  Carter  Jennings,)  on  behalf  of  themselves 
and  all  and  every  other  the  creditors  of  the  said  John 
Carter  Jennings,  of  the  first  part ;  and  the  said  John  Carter 
Jennings,  of  No.  2,  Lee  Street,  Kingsland  Road,  in  the 
county  of  Middlesex,  out  of  business  or  employ,  late  a  cab 
proprietor,  hereinafter  called  'the said  debtor,'  of  the  second 
part:  Whereas  the  said  debtor  is  indebted  to  the  said 
several  persons,  parties  hereto  of  the  first  part,  in  the  several 
sums  of  money  set  opposite  to  their  respective  names  in  the 
said  schedule  hereunder  written,  and  is  also  indebted  to 
certain  other  persons  in  divers  sums  of  money,  and  being 
unable  to  discharge  the  samte  in  full  has  agreed  to  pay  a 
composition  of  two  shilKngs  in  the  pound  ;  such  payment 
or  composition  to  be  made  and  paid  to  all  and  every  the 
creditors  of  the  said  debtor,  whether  executing  this  deed  or 
not,  on  the  21st  day  of  November  instant,  and  to  be  in  full 
discharge  of  all  and  every  the  debts  of  the  said  debtor  due 
and  owing  at  the  time  of  the  execution  of  these  presents : 
Now  this  indenture  witnesseth,  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  payment  by  the 
said  debtor  to  the  said  several  creditors  of  such  composition 
as  aforesaid,  they  the  said  several  persons,  parties  hereto  of 
the  first  part,  for  themselves  and  their  several  and  respective 
partners,  do  hereby  accept  the  said  composition  in  full 
satisfaction  and  discharge  of  their  respective  debts,  and  do 
by  these  presents  release  and  for  ever  quit  claim  unto  the 
said  debtor,  his  heirs,  executors  and  administrators,  all  and 
all  manner  of  action  and  actions,  suit  and  jsuits,  debts  and 
sums  of  money,  accounts,  costs,  reckonings,  agreements, 
judgments,  extents,  executions,  claims  and  demands  what- 

(a)  Sic. 
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_1866. 

Brooks 

V. 

Jenmikos. 


soever,  which  they  the  said  several  persons,  parties  hereto 
of  the  first  part,  and  their  several  and  respective  partners, 
now  have  or  at  any  time  heretofore  had  against  the  said 
debtor :  And  it  is  hereby  lastly  agreed  and  declared  that 
these  presents  are  intended  to  operate  and  shall  (so  far 
as  lawfully  may  be)  operate  as  a  deed  of  compositioo 
within  the  provisions  of  the  Bankruptcy  Act,  1861,  and 
that  so  soon  as  a  majority  in  number,  representing  three- 
fourths  in  value  of  the  creditors  of  the  said  debtor,  shall 
have  executed  or  in  writing  assented  to  these  preseots,  it  is 
intended  that  the  same  shall  be  registered  in  the  Coartof 
Bankruptcy  under  the  192nd  section  of  the  said  act,  in 
order  that  the  said  debtor  may  obtain  the  protection  of  the 
Court,  as  provided  by  the  198th  section.  In  witness 
whereof  the  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals. 

(L.S.) 

Signed,  sealed  and  delivered  by 
the  above-named  John  Carter 
Jennings^  on  the  14th  day  of 
November y  1865,  in  the  pre- 
sence of 

Thomcu  Beardf 

Solicitor, 
10,  BasinghaU  Street: 
The  Schedule  above  referred  to  (parties  of  the  first  part). 


Creditors' 
sig  natures. 

Seals. 

Amonnt 
of  debts. 

Amount  of 
composition. 

Date  of 
execution. 

Signed.  sededsDd 
delivered   in  tbe  ' 
presence  of 

John 
Paimer. 

(L.8.) 

43    4    0 

1865. 
Nov.  14. 

H.C,  Knight, 
•     derkto 
Thomoi  Bmi, 
solicitor. 

[The  names  and  debts  of  other  creditors  were  entered 
in  like  manner,  and  the  plea  proceeded  : — ] 

"  And  a  majority  in  number,  representing  three-fourths 
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in  value  of  the  creditors  of  the  Defendant,  whose  debts  re*  1866. 
spectively  amounted  to  ten  pounds  and  upwards,  had  in  Broom 
writing  assented  to  and  approved  of  the  said  deed ;  and  the  jemnings. 
execution  of  the  said  deed  by  the  Defendant  was  attested  by 
an  attorney,  and  within  twenty-eight  days  from  the  day 
of  the  execution  of  the  said  deed  by  the  Defendant  the 
said  deed  was  produced  and  ieft,  having  been  first  duly 
stamped,  at  the  office  of  the  Chief  Registrar  of  the  Court  of 
Bankruptcy,  for  the  purpose  of  being. registered,  and  toge* 
ther  with  such  deed  there  was  delivered  to  the  said  Chief 
Registrar  such  affidavit  as  by  the  Bankruptcy  Act,  1861, 
is  required  in  that  behalf,  and  the  said  deed,  before  the 
registration  thereof,  bore  such  ordinary  and  ad  valorem 
stamp  duties  as  were  provided  by  the  Bankruptcy  Act, 
1861,  in  that  behalf,  and  the  said  deed  was  duly  registered 
and  notice  thereof  duly  given,  and  a  certificate  of  registration 
obtained  according  to  the  said  act ;  and  at  the  time  of  the 
execution  of  the  said  deed  the  Plaintiff  was  a  creditor  of 
the  Defendant  in  respect  of  the  matters  herein  pleaded  to 
within  the  meaning  of  the  Bankruptcy  Act,  1861,  and  all 
the  conditions  having  been  performed,  and  all  things  hap- 
pened in  that  behalf,  the  Plaintiff  became  and  was  and  is 
bound  by  the  said  deed  as  if  he  had  been  a  party  thereto, 
and  had  duly  executed  the  same;  and  on  the  said  21st  day 
of  November,  1865,  being  after  action,  the  Defendant  was 
ready  and  willing  and  then  tendered  and  offered  to  pay  to 
the  Plaintiff  7/.  16«.  6d.,  being  the  said  composition  on  the 
Plaintiff^s  said  debt,  to  receive  which  of  the  Defendant  the 
Plaintiff  wholly  refused ;  and  the  Defendant  has  always 
since  been  ready  and  willing  to  pay  the  same  to  the  Plain- 
tiff, and  he  now  brings  the  same  into  Court  and  ready  to 
be  paid  to  the  Plaintiff." 

Demurrer,  the  ground  of  demurrer  stated  being  that  the 
deed  was  not  pleadable  in  bar  to  the  action :  and  joinder 
in  demurrer. 

Pkilbrick.— This  plea  b  bad ;  it  is  framed  in  bar,  but 
VOL.  I.— o.  p.  G  G 
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1866.        ought  to  have  been  pleaded  to  the  further  maintenance  of 
Brooks       the  action.     The  deed  was  entered  into  on  the  14th  No- 
JEN/iNGfl.     vember,  and,  after  reciting  that  the  Defendant  had  agreed 
to  pay  a  con) position,  to  be  paid  on  the  21st  November, 
alleges  that  on  that  day,  being  after  action,  the  Defendant 
was  ready  and  willing,  and  tendered  and  offered  to  pay  it 
Until  payment  or  tender  of  the  composition  on  that  day 
there  was  no  release.    The  defence,  therefore,  arose  after 
action;  and  that  ought  to  have  been  stated  in  the  plea: 
Stat.  15  &  16  Vict.  c.  76,  s.  68.     If  it  had  been  pleaded 
with  that  allegation  the  Plaintiff  would  have  been  at  liberty 
to  confess  it,  and  to  tax  his  costs  up  to  the  time  of  pleading 
the  plea  :  R.  PL  T.  T.  1863,  r.  23  ;  Day's  Common  law 
Procedure  Acts,^93j2nAeA.  [Willes.i.  The  plea  is  pleaded 
to  the  further  maintenance,  and  is  not  ambiguous.  The  de- 
fence is  pleaded  according  to  the  fact,  and  no  formal  com- 
mencement or  conclusion  is  now  necessary  :  Stat.  15  ^  16 
Vict.  c.  76,  s,  68.]     If  that  is  so  the  provisions  of  the  deed 
are  unreasonable,  and  it  is  invalid  under  stat.  24  &  25  Vici* 
c.  134,  8.  192.     It  is  made  between  the  debtor  and  the 
several  persons  whose  names  are  subscribed,  being  credi- 
tors of  the  debtor,  on  behalf  of  themselves  and  all  and 
every  other  the  creditors  of  the  Defendant.     No  trustee  on 
behalf  of  the  creditors  is  mentioned,  and  it  contains  no 
assignment.     The  only  security   for  the   payment  of  the 
composition  is  a  bare  covenant ;  and  creditors  not  parties 
to  it  are  without  remedy.      [Smith,  J.    What  is  there 
to  prevent  each  of  the  creditors  from  bringing  his  action 
upon  it  ?     WilleSf  J.    This  Court  has  held  that  a  recital  in 
a  deed  may  amount  to  a  covenant  where  it  appears  to  be 
the  intention  of  the  parties  that  it  should  do  so :  Lay  v. 
Mottram  (a).]     Then  sect.  192  allows  twenty-eight  days 
from  the  execution  of  the  deed  for  its  registration,  and  it  is 
unreasonable  that  a  creditor  should  be  required  to  elect 
whether  he  will  assent  to  it  and  accept  the  composition  or 
(a)  19  C.  B.,N.S.i79. 
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Jennings. 
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not  before  he  can  know  whether  or  not  the  deed  will  ever  1866L 
be  perfected.  Here  the  composition  is  covenanted  to  be  j^^,^,„ 
paid  seven  days  after  the  execution.  [Keatiriff,  J.  Could 
the  receipt  of  the  28.  composition  ever  amount  to  a  satisfac- 
tion of  the  debt  unless  the  deed  turned  out  to  be  a  good 
deed  ?  WilkSf  J.  Is  there  not  a  provision  iu  the  statute 
enabling  the  Bankruptcy  Court  to  enlarge  the  time  for 
registration?]  It  has  been  held  that  the  Court  has  no 
jurisdiction  to  extend  the  time  in  the  case  of  deeds,  under 
the  192nd  section:  In  re  Skinner  (a).  ISmith,  J.  The 
declaration  introduced  at  the  end  of  the  deed  shows  that  it 
was  the  intention  of  the  parties  that  the  deed  should  operate 
•as  a  composition  deed  within  the  provisions  of  the  Bank- 
ruptcy Act,  1861,  or  not  at  all.] 

J.  E,  Jenkins^  contra. — As  to  the  first  point,  in  Gresty 
V.  Gibson  (ft),  the  plea  alleged  that  after  action  an  inden- 
ture was  made  between  the  Defendant  and  divers  of  his 
creditors,  under  the  192nd  section,  and  the  same  objection 
to  the  form  of  the  plea  was  raised  as  here,  but,  upon  an 
intimation  from  the  Court  that  it  was  untenable,  was  with- 
drawn. As  to  the  reasonableness  of  the  provision  that  the 
composition  should  be  paid  on  the  21st  November :  In  Ex 
parte  Godden,  in  re  Sheitle  (c),  it  appears  that  the  compo- 
sition was  payable  to  the  creditors  upon  their  execution  of 
the  deed ;  but  its  validity  was  not  impeached  upon  that 
ground.  In  Dingwall  v.  Edwards  {d)  also,  where  the  com- 
position was  to  be  paid  by  instalments,  to  be  secured  by 
promissory  notes  of  the  Defendant,  and  an  instalment  of  2s. 
in  the  pound  in  cash  at  or  immediately  before  the  execution 
of  the  deed,  and  the  Court  was  divided  in  opinion  as  to  its 
validity,  it  was  upon  the  ground  that  the  deed  was  not 
binding  upon  those  creditors  who  did  not  execute  it,  as  the 
notes  and  2s.  in  the  pound  were  only  secured  to  those  cre- 

(a)  34  L.  J.,  Bank,  Ca.  9.  (c)  32  L.  J.,  Bank.  Ca.  37. 

(6)  4  if.  4  C.  30,  note  (a).  (d)  4  B.  4^  5.  738 
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1866.       ditors  who  did  execute  it,  that  two  of  the  learned  judges 
Brooks      held  it  to  be  bad,  and  not  because  the  composition  was  to 
jENsuNof.     ^  P^'^  before  the  time  allowed  for  registration.  [Willes,  J. 
You  have  made  good  your  points.] 

Philbrkk  in  reply. — Ex  parte  Godden,  in  re  Shettle  (a), 
decides  that  "  creditors"  in  the  first  condition  in  the  192nd 
section  comprises  secured  as  well  as  unsecured  creditors, 
and  is  not  an  authority  on  the  point  for  which  it  is  cited. 
[Smithy  J.  Various  objections  were  urged  to  the  deed 
in  that  case,  but  not  your  present  one.]  Neither  has  the 
decision  received  universal  assent :  Ex  parte  Cockbum,  in 
re  Smith  (ft).  In  Dingwall  v.  Edwards  (c)  the  deed  was 
free  from  the  objections  urged  against  this.  There  the 
whole  composition  was  not  to  be  paid  down  at  once. 

WiLLBSy  J.  I  am  of  opinion  that  the  objections  which 
have  been  urged  to  the  plea  cannot  be  sustained,  and 
that  our  judgment  must  be  for  the  Defendant.  The 
first  objection  is  that  whereas  the  matter  stated  in  the 
plea  shows  a  defence  arising  after  action,  the  plea  does 
not  begin  with  a  formal  commencement  stating  that.  But 
that  is  a  mere  formal  objection.  I  can  conceive  that 
such  a  plea  as  this  might  be  so  pleaded  as  to  be  embarrass- 
ing ;  and  if  such  a  plea  should  occur,  the  plaintiff  might 
apply  to  the  Court  or  a  Judge  to  strike  out  or  amend  it : 
15  ^  16  VicL  c.  76,  S8,  61,  62.  But  no  such  objection  as 
that  arises  here,  for  the  facts  alleged  in  this  plea  show 
clearly  that  the  defence  arose  after  action,  and  the  PlaintiflT 
ought  to  have  admitted  the  plea,  and  ought  not  to  have 
demurred :  R.  PL  T.  T.  1863,  rr.  22,  23.  Moreover  this 
objection  is  answered  by  stat.  16  &  16  Vict.  c.  76,  f.  68. 
Before  the  case  of  Owen  v.  Waters  {d)^  there  was  some 
difierence  of  opinion  amongst  pleaders  as  to  whether  it  was 

(fl)  32  X.  J.,  Bank.  Ca  37.  (f)  4  B.  *  5.  738. 

(6)  33  L.  J.,  Bank,  Co.  17.  (d)  2M.^  W.  91. 
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necessary,  in  declaring  upon  a  bill  of  exchange,  to  allege  1866. 
that  the  period  of  time  at  which  the  bill  was  made  payable  Brooks 
had  elapsed  "  before  the  commencement  of  the  suit,"  and  Jenm'imgb. 
it  was  settled  by  that  case,  that  the  declaration  which  con- 
tained the  allegation  **  which  period  has  now  elapsed"  was 
sufficient.  That  case  did  away  with  many  formal  objec- 
tions to  declarations ;  but  in  a  plea  it  was  still  necessary  to 
aver  that  the  matter  of  defence  arose  before  the  commence- 
ment of  the  suit,  and  a  plea  would  have  been  held  bad  for  « 
not  having  a  formal  commencement.  It  was  accordingly 
determined  in  1852  by  the  framers  of  the  Common  Law 
Procedure  Acts,  who  were  intimately  acquainted  with  the 
state  of  pleading,  to  remove  that  with  other  formal  objec- 
tions by  Stat.  16  &  16  Vict.  c.  76,  s.  68.  This  plea  is 
pleaded  according  to  the  fact,  and  discloses  matter  arising 
afteraction.  It  has  no  formal  commencement;  but  the 
matter  pleaded  is  clearly  in  bar  to  the  further  maintenance 
of  the  action.  Objections  of  this  sort,  to  have  anything  in 
them,  must  be  where  it  is  impossible  to  say  whether  the 
defence  set  up  arose  before  or  after  action.  If  the  plea  is 
simply  ambiguous,  and  there  is  nothing  to  show  that  the 
defence  arose  after  action,  the  inconvenience  is  met  by  the 
latter  part  of  the  68th  section,  which  provides  that  **  any 
plea  which  does  not  state  whether  the  defence  therein  set 
up  arose  before  or  after  action  shall  be  deemed  to  be  a  plea 
of  matter  arising  before  action."  If,  however,  the  plea  is  so 
framed  as  to  embarrass  the  Plaintiff,  he  may  apply  to  a 
Judge  at  chambers.  This  plea,  however,  is  not  open  to 
that  objection. 

It  was  urged  that  this  deed  was  illusory  upon  the  ground 
that  it  left  it  to  the  option  of  the  debtor  to  pay  or  tender 
the  composition  or  not  when  the  day  for  payment  arrived. 
But  I  think,  in  accordance  with  the  decision  of  this  Court 
in  Lay  v.  Mottram  (a),  that  the  recital  in  the  deed  is  a 
covenant,  and  that  it  is  sufficient  to  enable  any  creditor, 

(6)  19  C.  B.,  N.  S.  479. 
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1866>  whether  he  has  executed  the  deed  or  not,  to  maint^n  an 
Brooki  action  upon  it  for  the  composition.  The  payment  of  the 
JsHMinoB.  composition  is  in  that  way  secured  to  the  Plaintiff;  bat 
even  if  that  were  not  so  I  should  be  disposed  to  adopt  the 
suggestion  of  one  of  my  learned  Brothers,  that  the  deed 
might  still  be  valid,  inasmuch  as,  if  the  composition  should 
not  be  paid,  the  Plaintiff  would  be  remitted  to  his  remedy 
for  the  whole  of  his  claim. 

Then  it  was  said  that  the  deed  was  bad  upon  the  groond 
that  the  composition  was  payable  before  the  twenty-eight 
days  from  the  execution  of  it  had  elapsed,  and  it  was  urged 
that  it  was  unreasonable  that  a  creditor  should  be  bound  to 
accept  the  composition  before  the  expiration  of  the  time 
allowed  by  the  statute  for  registration,  and  before  be  can 
tell  whether  the  requirements  of  the  statute  are  satisfied,  so 
that  it  shall  be  binding  upon  all  the  creditors.  But  a  cre- 
ditor would  be  entitled  to  refuse  to  accept  the  2$.  compo- 
sition until  he  finds  out  whether  the  deed  is  binding  or  not, 
or  he  might  accept  it  with  an  intimation,  that  unless  be  is 
bound  by  the  deed  he  does  not  assent  to  it,  and  in  either 
case,  if  it  should  turn  out  not  to  be  a  binding  deed,  might 
sue  for  the  whole  of  his  debt.  It  seems  to  roe  that  the 
objection  is  novel,  and  I  think  the  judgment  ought  to  be 
for  the  Defendant. 

Keating,  J.  It  appears  to  me  that  the  plea  is  pleaded 
precisely  in  accordance  with  the  rule  laid  down  in  the  68th 
section  of  the  Common  Law  Procedure  Act,  1852,  and  no- 
body can  doubt  that  it  is  pleaded  to  the  further  maintenance 
of  the  action.  It  alleges,  that  on  the  21st  November,  1665, 
being  after  action,  the  Defendant  was  ready  and  willing 
and  tendered  and  offered  to  pay  the  composition,  and  that 
the  Plaintiff  refused ;  that  the  Defendant  was  always  ready 
and  willing  to  pay  the  same,  and  brings  the  money  into 
Court.  It  is  impossible,  therefore,  that  the  Plaintiff  could 
have  been  embarrassed  by  the  form  of  pleading.  Moreover 
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I  think  ihat  it  is  not  an  unreasonable  provision  that  the        1866. 

composition  should  be  made  payable  within  the  twenty-       Brooks 

eight  days ;  Mr.  Philbrick  has  failed  to  show  that  a  ere-     Jennings. 

ditor  would  suffer  any  hardship  on  that  account,  because, 

as  my  Brother  WiUes  has  shown,  the  acceptance  of  the 

2s.  would  not  bind  him  if  the  deed  should  turn  out  to  be 

bad. 

Smith,  J.  I  agree  with  my  learned  Brothers  that  it  is 
no  longer  necessary  that  a  plea  setting  up  a  defence  arising 
after  the  commencement  of  an  action  should  be  pleaded 
with  any  formal  commencement.  I  also  think  that  the 
second  objection  cannot  be  sustained.  In  the  case  of /» 
re  Castleton  (a),  three  partners  were  sued  upon  a  promis-* 
sory  note  given  by  them  for  a  partnership  debt,  and  judg-* 
ment  was  recovered  against  all.  After  suit,  but  before 
judgment,  C,  one  of  the  partners,  executed  a  deed  under 
Stat.  24  &  26  Vict.  c.  134,  s.  192,  by  which  he  assigned  all 
his  estate  to  trustees  for  the  benefit  of  his  creditors,  no 
reference  being  made  to  the  partnership  or  its  assets  or 
liabilities.  The  deed  was  registered  under  the  194th  section, 
and  a  certificate  obtained,  and  notice  given.  C.  was  ar- 
rested under  the  judgment,  and  one  of  the  Commissioners 
having  refused  to  release  him,  it  was  held  on  appeal  that 
he  was  protected  from  arrest  as  well  from  joint  as  from 
separate  creditors.  This  deed,  however,  is  said  to  be  un- 
reasonable because  the  composition  is  to  be  paid  within  the 
twenty-eight  days ;  but  that  is  a  maximum  period,  and  the 
deed  may  be  registered  within  that  time;  and  there  is 
nothing  unreasonable  in  the  provision  objected  to.  So  far 
as  the  authorities  go  they  are  in  favour  of  the  Defendant. 
In  Ex  parte  Godden,  in  re  Sbettle  (6),  the  composition  was 
to  be  paid  down,  and  no  objection  of  this  kind  was  taken ; 
but  Mr.  Commissioner  Holroyd,  after  referring  to  In  re 

(«)  31  L.  J.,  Bank.  Ca.  71.  (6)  32  L.  J.,  Bank.  Ca.  37. 
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Castleton  (a),  and  Walter  v.  Adcock  (fi),  says,  at  p.  39, 
''  There  is  this  further  point  in  the  case,  that  in  this  deed 
there  is  not,  as  in  Wedter  v.  Adcock,  a  covenant  to  pay  in 
futuro,  but  an  engagement  to  pay  the  amount  of  the  com- 
position down  ai  once ;"  thereby  seeming  to  have  thought 
that  circumstance  in  favour  of  the  deed. 

Judgment  for  the  Defendant 


Sahardafff 
February  10. 


Aetiantfar  neg* 
ligence  where 
there  it  eomtri* 
hutory  negli- 
gence an  the 
part  of  the 
plaintiff. 
Direction  to 
jury. 


Walton  v.  The  London,  Brighton  and  South 
Coast  Railway  Company. 

L  In  all  actions  for  negligence,  where  there  is  evidence  of  negligence  go 
the  part  of  the  Plaintiff,  the  proper  question  to  be  left  to  the  jury  it 
that  laid  down  in  Tu/v.  Warman,  6  C,  B„  N.  S.  685,  viz.,  whether  the 
damage  was  occasioned  entirely  by  the  negligence  or  improper  conduct 
of  the  Defendant,  or  whether  the  Plaintiff  himself  so  far  contributed  to 
the  misfortune  by  his  own  negligence  or  want  of  ordinary  and  comooo 
care  and  caution,  that,  but  for  such  negligence  or  want  of  ordinary  ctre 
and  caution  on  his  part,  the  misfortune  would  not  have  happened. 

2.  In  an  action  for  negligence,  it  appeared  that  the  Plaintiff's  horse  and  cirt 
were  drawn  up  opposite  his  shop  and  left  unattended,  and  that  a  hone 
and  van  of  the  Defendants  were  drawn  up  two  or  three  feet  in  the  rear 
of  the  cart,  and  also  left  unattended.  No  person  actually  saw  the  cir- 
cumstances leading  to  the  accident ;  but  it  seemed  that  the  two  vehicles 
had  been  in  collision,  and  the  evidence  was  conflicting.  The  judge,  in 
summing  up,  withdrew  from  the  jury  the  question  of  contriburory 
negligence  on  the  part  of  the  Plaintiff.  Held,  that  there  must  be  s 
new  trial  for  misdirection. 

rpHIS  was  a  case  stated  on  appeal  from  the  Crtn/don 
-■-  County  Court,  where  the  cause  was  tried  with  a 
jury  on  6th  November,  1865. 

The  action  was  brought  by  the  Plaintiff  to  recover  com- 
pensation in  damages  under  the  following  circumstances:— 

The   Plaintiff  is  a  grocer,  carrying  on  busbess  at  a 


(a)  31  L.J.,  Bank.  Ca.  71. 


(6)  7  H./iN.  541. 
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comer  house  in  Park  Street,  Croydon,  which  is  a  private       1866. 

street   leading   out   of  Bigh    Street,   and    has  a   plate-      Walton 

glass  window  consisting  of  large  panes  facing  into  Park  j^^  lokdon 

Street.    On  the  afternoon  of  the  15th  of  August,  a  horse    Briohtok  & 

^  ,       South  Coast 

and  cart  belonging  to  the  Plaintiff  was  drawn  up  opposite     Rail.  Go. 

his  shop  for  the  purpose  of  loading  goods,  the  head  of 

the  horse  being  about  opposite  to  the  centre  pane  of  his 

window.    The  Defendants'  servants,  having  occasion  to 

go  to  the  Plaintiff's  shop  on  business,  drew  up  a  horse  and 

van  of  the  Defendants,  containing  about  two  tons'  weight 

of  goods,  two  or  three  feet  in  the  rear  of  the  Plaintiff's 

horse  and  cart,  and  proceeded  into  the  shop  of  the  Plaintiff. 

No  person  on  behalf  of  either  the  Plaintiff  or  Defendants 

was  watching  either  the  Plaintiff's  horse  and  cart  or  the 

Defendants'  van ;  but  the  Plaintiffs  foreman  proved  that 

he  was  opposite  the  side  window  of  the  Plaintiff's  shop  at 

the  time  of  the  accident,  and,  if  the  Plaintiffs  horse  had 

backed,  he  must  have  seen  it    The  Plaintiff's  horse  was 

a  young  horse  and  quiet,  and  the  Defendants'  horse  was 

a  quiet  old  horse,  which  long  had  been  accustomed  to  the 

sort  of  work  at  which  it  was  employed  at  the  time  of  the 

accident.     No  person  was  called  who  actually  saw  the 

circumstances  leading  to  the  accident,  but  it  was  proved 

that  the  Plaintiff's  horse  came  through  the  Plaintiff's  shop 

window,  smashing  the  same  and  injuring  himself  as  well 

as  the  Plaintiff*s  cart  and  goods.    The  evidence  given  by 

the  Plaintiff's  foreman,  who  was  standing  at  the  window 

inside  the  shop,  was,  that  on  hearing  a  crash  he  ran  out 

and  found  that  Plaintiffs  horse  had  not  backed,  and  that 

he  could  not  get  him  extricated  until  the  Defendants'  carter 

had  released  his  horse,  which  had  advanced  to  the  front  of 

the  Plaintiff's  cart.     It  was  stated  by  the  Plaintiff  that 

the  off-wheel  of  his  cart  was  chained  at  the  time  of  the 

accident,  and  that  the  chain  was  taken  off  afterwards ;  but 

counter-evidence  was  given  on  the  part  of  the  Defendants, 

and  it  was  proved  that  the  hind  part  of  the  Plaintiff^s  cart 
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1866.       was  injured  on  the  near  side,  and  that  the  off-shaft  of  the 
Waltok      Defendants'  van  was  injured.     It  was  sworn,  too,  on  the 
Thb  London  P*^^*^  ^®  Defendants  that  their  van  could  not  have  moved 
Briobton  &   forward,  for  no  skidding  of  the  van  was  observable  on  the 
Bail.  Co.      ground,  which  it  was  thought  would  have  appeared,  had 
the  van  moved  forward ;  but  it  was  proved  that  two  feet 
of  the  kerb  were  scratched  on  the  near  side  of  Park  Street, 
where  the  van  stood.    The  counsel  for  the  Defendants,  in 
addressing  the  jury,  contended  that  Xhe  Plaintiff  bad  been 
guilty  of  contributory  negligence,  and  that  in  such  a  case 
he  was  not  entitled  to  recover ;  and  that  he  had  contributed 
to  the  accident  by  allowing  his  horse  to  remain  in  the  street 
unattended.    The  learned  judge,  in  summing  up,  stated  to 
the  jury  that  the.  first  question  for  them  to  determine  was 
whether  the  Defendants'  van  occasioned  the  accident  by 
running  into  the  Plaintiifs  cart,  and  whether  the  same 
was  brought  about  by  the  negligence  of  the  Defendants* 
servant,  and  that  a  question  might  have  arisen  under  ^me 
circumstances  as  to  whether  there  was  contributory  negli- 
gence on  the  part  of  the  Plaintiff.     He  said  that  he  had 
no  hesitation  in   ruling  on  the  authority  of  Addison  on 
Torts  (a),  that  negligence  on  the  part  of  a  Plaintiff  will  not 
disentitle  him  to  recover  damages,  unless  but  for  that  neg- 
ligence the  accident  could  not  have  happened  ;   nor  if  the 
Defendant  might,  by  the  exercise  of  care  on  his  part,  have 
avoided  the  consequences  of  the  negligence  of  the  Plaintiff. 
He  further  stated  that  the  Plaintiff  was,  therefore,  entitled 
to  damages  if  the  van  ran  into  the  cart ;  and  that  in  the 
present  case  there  was  no  evidence  of  contributory  negli- 
gence on  the  part  of  the  Plaintiff:   that  it   was  occa- 
sioned by  the  negligence  of  the  servant  in  leaving  the  van 
there  could  be  no  doubt  whatever :  and  the  only  remaining 
question  was  whether  the  Defendants'  van  did  run  into  the 
cart,  the  evidence  of  which  was  conflicting.    The  learned 

(a)  Referring  probably  to  p.  264. 
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judge  then  reviewed  the  evidence  given  on  the  part  of  the       1866. 

Plaintiff  and  the  Defendants,  stating  that  it  appeared  to      Walton 

him  not  to  be  very  material  whether  the  off-wheel  of  the  ^^^  lohdon 

Plaintiff's  cart  was  chained  or  not.    ITie  jury  returned  a   Brighton  & 
-.       -        1      Tfc,   .     ./r.    1  rt,-,  •  .    ,  Sooth  CoABT 

verdict  for  the  Plamtiff,  damages  35/.,  and  judgment  was     Rail.  Co. 

given  accordingly.  The  question  for  the  opinion  of  the 
Court  was  whether  the  learned  judge  was  right  in  so  direct- 
ing the  jury. 

Hannen  {A.  Z.  Smith  with  him)  for  the  Defendants.—* 
The  ruling  of  the  learned  judge  was  wrong.  He  distinctly 
ruled  that  there  was  no  evidence  of  contributory  negli- 
gence on  the  part  of  the  Plaintiff,  and  the  act  of  the  De- 
fendants' servant  in  leaving  the  Defendants'  van  is  that 
which  he  treats  as  tRe  negligence  causing  the  accident. 
But  the  evidence  is  that  the  Plaintiff's  horse  was  also  left 
without  any  one  to  look  after  it.  The  Plaintiff,  therefore, 
is  in  this  dilemma — either  there  was  no  negligence  on  either 
side,  or  there  was  the  same  on  both  sides.  If  the  Plain- 
tiff's horse  had  gone  through  some  one  else's  window  under 
similar  circumstances,  his  leaving  it  without  any  one  to  watch 
it  would  clearly  be  evidence  of  negligence  as  against  him ; 
Ulidge  v.  Goodwin  (a) ;  and  if  by  the  exercise  of  ordinary 
care,  he  might  have  avoided  the  consequences  of  the  De- 
fendants' negligence,  he  is  not  entitled  to  recover :  Daviesv. 
Mann  (b).  In  order  to  be  entitled  to  these  damages,  the 
Plaintiff  ought  to  have  proved  that  even  if  he  had  left  his 
horse  in  charge  of  some  one  the  accident  would  not  have 
been  prevented.  The  proper  direction  to  the  jury,  in  cases 
where  there  is  conflicting  evidence  of  negligence  on  one  side 
and  the  other,  is  pointed  out  in  Tuffw.  Warman{c\  affirmed 
in  the  Exchequer  Chamber  (d).     [He  was  then  stopped.] 

C.  H.  Bopwood  for  the  Plaintiff. — In  point  of  law  the 

(a)  5  C.  *  P.  190.  (0  2  C.  B.,  N.  S,  740. 

{b)  10  M.  *  W.  546.  (d)  5  C.  B.,  N.  S.  573. 
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^866.  BumiDing'Up  was  right  Although  the  learned  judge  ex- 
Waltok  pressed  a  strong  opinion  upon  the  evidence^  the  laognjge 
The  London,  ^f  the  summing-up  does  not  show  that  he  arbitrarily  with- 
£uTH  Coast  ^^^^  ^^®  question  of  contributory  negligence  from  the 
Bail.  Co.  jury.  Admitting  that  both  horses  were  unattended,  if  the 
accident  was  caused  by  the  Defendants'  horse  moving  for- 
ward, the  Plaintiff  was  entitled  to  recover.  The  mere  fact 
of  negligence  on  the  part  of  a  Plaintiff  does  not  deprire 
him  of  the  right  to  recover,  unless  it  be,  as  Lord  Campbell^ 
C.  J.,  says,  in  Dowell  v.  General  Steam  Navigation  Com- 
pany {a),  the  proxima  causa,  or  causa  causans,  of  the  acci- 
dent ;  and  his  Lordship  says,  at  p.  203,  where  it  is  stated 
in  argument  that  Lord  Tenterden  used  to  tell  tlie  juiy 
that  in  order  to  find  for  the  Plaintiff  they  must  be  of 
opinion  that  the  accident  was  occasioned  by  "  the  mere 
negligence  of  the  Defendant/'  and  that  they  could  not  find 
such  verdict  if  the  negligence  of  the  Plaintiff  had  contri- 
buted to  the  accident — "  he  used,  however,  always  to  make 
them  understand  that  this  was  said  of  negligence  actively 
contributing  to  the  accident."  [Willes,  J.  In  Tuff  v. 
Warman  (J)  great  pains  were  taken  by  the  Court  of  Ex- 
chequer Chamber  to  determine  what  should  be  the  proper 
direction  in  actions  where  there  was  contributory  negli- 
gence on  the  part  of  the  Plaintiff.  In  the  present  case^  if 
the  question  had  been  left  to  the  jury,  the  only  fault  to  be 
found  with  the  learned  judge's  ruling  seems  to  be  his 
saying,  ''  but  for  that  negligence  the  accident  could  not 
have  happened,"  instead  of  "  but  for  that  negligence  the 
accident  would  not  have  happened ;"  and  the  same  mistake 
will  be  found  in  the  judgment  in  Tuf  v.  Warman  (i). 
But  the  question  has  not  been  lefl  to  the  jury,  and  the 
Court  must  not  take  upon  itself  their  province.] 

Hannen  was  not  called  on  to  reply, 
(a)  5  E.  *  B.  195,  201.  (6)  5  C.  B.,  N.  S.  573,  S%S. 
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WiLLES,  J.  I  am  of  opinion  that  there  must  be  a  new  1866. 
trial ;  but  I  desire  to  say  nothing  as  to  what  the  verdict  Walton 
ought  to  have  been  if  the  proper  question  had  been  left  to  Thb  London, 
the  jury.  There  must  be  a  new  trial,  for  this  reason,  viz.,  so^'°h  Coast 
that  the  learned  judge  has  decided  a  question  of  fact  in  Rail. Co. 
favour  of  the  Plaintiff  which  ought  to  have  been  leflb  to  the 
jury.  It  is  very  important  that  in  actions  for  negligence, 
which  are  of  frequent  occurrence  both  in  the  superior  and 
in  the  county  courts,  one  general  rule  should  be  observed, 
and  especially  so  in  cases  of  collision,  where  the  matter  to 
be  determined  is  one  so  peculiarly  for  the  consideration  of 
a  jury.  Many  cases  have  arisen  in  which  it  has  been  dis- 
cussed what  the  proper  question  for  the  jury  should  be  in 
such  cases.  If  there  is  no  evidence  of  negligence  on  the 
part  of  the  Plaintiff,  then  the  only  question  is  whether 
there  has  been  negligence  on  the  part  of  the  Defendant. 
But  in  cases  where  there  has  been  negligence  on  the  part 
of  the  Plaintiff,  the  question  is  whether  that  was  the 
direct  cause  of  the  accident  or  proximately  contributed 
to  it.  Obviously  that  is  a  question  which  is  likely  to  be 
put  in  such  a  form  as  to  perplex  a  jury,  and  the  opera- 
tion of  causes  is  a  most  difficult  subject  to  deal  with. 
Accordingly,  in  Tuff  v.  Warman,  in  an  action  for  an  injury 
to  the  Plaintiff's  vessel  in  consequence  of  a  collision  with 
another  vessel,  my  direction  to  the  jury  was  objected  to,  and 
I  think  the  objection  was  not  an  unreasonable  one,  for  the 
use  of  the  word  **  directly,''  which  it  was  said  was  calculated 
to  embarrass  the  jury.  My  ruling,  however,  was  adhered 
to  in  the  Common  Pleas  (a),  and  the  decision  of  that  Court 
having  been  appealed  against,  the  matter  came  before  the 
Exchequer  Chamber  (ft),  where  it  received  great  considera- 
tion, and  the  ruling  was  finally  sustained  and  affirmed 
upon  the  ground  that  taking  the  whole  summing-up  toge- 
ther in  connection  with  the  evidence,  that  Court  did  not 

(a)  2  C.  B.,  N.  S.  74a  (b)  5  C.  &,  N.  S.  673. 
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1866.        think  the  jury  could  have  been  misled  by  the  use  of  the 

y^^j^^Qjf       word  "  directly,"  and  that  in  other  respects  the  samming-op 

„     ^^'  was  not  objectionable.     In  all  cases  of  this  kind,  where 

The  London,  .         .  •*  /.  ,-  r  i     tii  •    -if 

Brighton  &   there  IS  evidence  of  negligence  on  the  part  of  the  PlaiDtin, 

^  lurL^Co."  *e  direction  to  the  jury  should  be  in  the  terms  stated 
by  Wightman,  J.,  in  that  case.  Now,  was  there  evidence 
of  negligence  on  the  part  of  the  Plaintiff  here  ?  There  was 
evidence  of  the  same  sort  of  negligence  on  the  part  of  the 
Plaintiff  in  leaving  his  cart  unattended,  as  on  the  part  of 
the  Defendants,  though  I  do  not  say  that  there  was  evidence 
of  the  same  degree  of  negligence.  It  was  the  dream- 
stance  of  the  Defendants*  van  being  left  unattended  that 
the  judge  left  to  the  jury  as  undoubted  negligence  on  the 
part  of  the  Defendants,  for  he  says  ''  that  it  was  occasioned 
by  the  negligence  of  the  servant  in  leaving  the  van  there 
could  be  no  doubt  whatever.''  It  ought,  therefore,  to  have 
been  left  to  the  jury  to  say  whether  there  was  negligence 
on  the  part  of  the  Plaintiff.  If  there  was  evidence  of 
negligence  on  the  part  of  the  Plaintiff,  the  further  ques- 
tion arises  whether  that  negligence  was  the  proximate 
or  direct  cause  of  the  accident  ?  For  the  reasons  I  ha?e 
already  mentioned  the  Court  of  Exchequer  Chamber  laid 
down  the  proper  form  in  which  that  question  should  be 
left :  **  It  appears  to  us  that  the  proper  question  for  the 
jury  in  this,  and  indeed  in  all  other  cases  of  the  like 
kind,  is,  whether  the  damage  was  occasioned  entirely  by 
the  negligence  or  improper  conduct  of  the  Defendant,  or 
whether  the  Plaintiff  himself  so  far  contributed  to  the  mis- 
fortune by  his  own  negligence  or  want  of  ordinary  and 
common  care  and  caution,  that,  but  for  such  negligence 
or  want  of  ordinary  care  and  caution  on  his  part,  the  mis- 
fortune would  not  have  happened"  (a).  Nothing  can  be 
more  clear  than  those  words,  or  more  calculated  to  inform 
a  jury  what  the  question  is  which  they  have  to  determine. 

(a)  SC.  B.,  N.S.5S5. 
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It  only  remains  to  consider  whether  the  summing-up  was  1866. 
substantially  in  accordance  with  that  direction.  I  think  Walton 
that  it  was  not.  The  jury  were  told  that  there  was  no  evi-  theLowdon, 
dence  of  contributory  negligence  on  the  part  of  the  Plain-  Brighton  & 
tiff;  and  Mr.  Hopwood  has  ingeniously  argued  that  the  Rail.  Co. 
judge  was  only  expressing  a  strong  opinion  upon  a  matter 
of  fact.  But  on  turning  to  the  early  part  of  the  summing- 
up  I  find  that  he  tells  the  jury  that  the  first  question  for 
them  to  determine  was  whether  the  accident  was  brought 
about  by  the  negligence  of  the  Defendants'  servants,  and 
not,  as  in  Tuff  v.  Warman  (a),  whether  it  was  occasioned 
''  entirely*'  by  that  negligence,  and  that  a  question  might 
have  arisen  under  some  circumstances  as  to  whether  there 
was  contributory  negligence  on  the  part  of  the  Plaintiff. 
He  then  tells  them  that  he  had  no  hesitation  in  ruling,  on 
the  authority  of  Addison  on  Torts  {b),  that  negligence  on  the 
part  of  a  Plaintiff  will  not  disentitle  him  to  recover  damages, 
unless  but  for  that  negligence  the  accident  could  not  have 
happened ;  nor  if  the  Defendant  could  by  the  exercise  of 
care  on  his  part  have  avoided  the  consequences  of  the 
negligence  of  the  Plaintiff:  and  with  the  law  so  laid 
down,  except  in  the  use  of  the  word  "  could"  instead  of 
''  would,"  it  might  be  difficult  to  quarrel.  But  he  then  states 
that  the  Plaintiff  was  therefore  entitled  to  damages  if  the 
van  ran  into  the  cart;  and  that  in  the  present  case  there 
was  no  evidence  of  contributory  negligence  on  the  part  of 
the  Plaintiff.  Upon  the  ground,  therefore,  that  the  judge 
has  withdrawn  from  the  jury  a  question  which  was  proper 
for  their  consideration,  and  that  the  summing-up  was  not 
substantially  in  accordance  with  that  in  Tuff  v.  Warman  (a), 
there  must  be  a  new  trial.  With  regard  to  the  question  of 
costs,  we  think  that  in  the  event  of  the  Defendants  suc- 
ceeding on  the  new  trial,  they  ought  to  have  the  costs  of 
this  appeal ;  but  otherwise  that  there  should  be  no  costs  on 
either  side. 

(a)  5  C.  B.,  N.  S.  573.  {b)  Refemog  probably  to  p.  264. 
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1 866.  Keating^  J.    We  ought  not  to  be  too  astute  in  critidsiog 

Walton       the  language  used  by  a  judge  in  his  summing-up,  whether 

TheLomdok    ^^  *  County  Court  or  elsewhere.     But  it  is  impossible  not 

Brighton  &  to  see  that  in  this  case  the  judge  has  withdrawn  from  the 
South  Coait    .  .  . 

Rail.  Co.     jury  the  question  of  contributory  negligence  on  the  part 

of  the  Plaintiff;  and  it  is  also  perfectly  clear  that  the  ques- 
tion was  advisedly  withdrawn  from  them.  If  there  was 
evidence  of  contiibutory  negligence,  to  withdraw  it  from 
the  jury  was  misdirection.  It  seems  to  me  that  there  was 
such  evidence.  I  give  no  opinion  as  to  its  strength ;  hot 
no  doubt  there  was  some  evidence  of  it,  and  I  think  there 
should  be  a  new  trial  upon  the  terms  laid  down  by  my 
Brother  WUles. 

Smith,  J.  As  I  have  not  heard  the  whole  of  the  argu- 
ment I  express  no  opinion  beyond  saying  that  in  such  cases 
the  ruling  in  Tuff  v.  Warman  should  be  adhered  to. 

Judgment  for  the  AppellaDtfl. 
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TTke  Judges  who  tisually  sat  in  Banc  in  this  Term  were : 

ERLE,  CJ.  I  KEATING,  J. 

BYLES,  J.  I  SmTH,  J. 


KiDSTON  and  Another  v.  The  Empire  Marine  1866. 

Insurance  Company  (Limited).  ^^^  g^ 


By  a  policy  of  marine  insurance  in  the  ordinary  form,  the  defendants  in-  Marine  insur- 

Bured  the  chartered  freight,  payable  at  home,  of  the  Plaintiffs'  vessel,  ance. 

S.,  on  her  voyage  from  America  to  the  United  Kingdom,  **  warranted  Freight,  iiiMr- 

free  from  particular  average ;  also  from  jettison,  unless  the  ship  should  anee  q/l 

be  stranded,  sunk  or  burnt."     The  policy  contained   the  ordinary  Constructive 

suing  and  labouring  clause,  with  an  express  declaration  that  the  acts  total  lose  of 

of  insurer  or  insured,  in  recovering  the  property  insured,  should  not  thip, 

be  considered  as  waiver  or  acceptance  of  abandonment   On  the  voyage  Tranrfer  of 

the  ship  put  into  Rio  in  distress,  and  was  so  damaged  as  to  become  a  goodt  to  suhati'' 

constructive  total  loss,  but  the  goods  were  removed,  and,  being  placed  tuted  ehip, 

in  another  ship,  reached  the  port  of  discharge  in  safety.    There  was  Liability  for 

no  notice  of  abandonment,  and  the  chartered  freight  was  paid.    The  additional 

Plaintiffs  claimed  as  for  a  total  loss,  and  also,  under  the  suing  and  freight. 

labouring  clause,  for  the  expenses  of  transshipment,  and  for  freight  Meaning  qf 

of  the  substituted  ship,  which,  with  expenses  at  Rio,  did  not  exceed  ** particular 

the  chartered  freight.     Held :  average," 

1.  That  the  expenses  incurred  were  of  a  character  to  be  within  Suing  and 

the  suing  and  labouring  clause.  labouring 

2.  That,  apart  from  the  question  of  usage,  the  suing  and  labour-  clauee. 

ing  clause  is  applicable  to  all  cases  in  which  the  underwriter  Evidence  qf 

is  saved  from  liability  to  loss,  whether  partial  or  total,  and  usage, 
whether  an  abandonment  does  or  may  possibly  take  place  or 
not ;  and  that  the  occasion  on  which  the  said  expenses  were 
incurred  was  within  that  clause. 

3.  That  the  provision  in  the  policy  as  to  warranty  against  parti- 

cular average  only  limited  the  insurance  to  total  loss  of  the 

VOL.  I.— c.p.  H  H 
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]ggg  freight  by  the  perils  insured  against,  without  reference  to 

*  extraordinai7  labour  or  expense  which  might  be  iocurred  by 

KiDSTON  ^^^  assured  in  preserving  the  assured  from  loss. 

^  Sembiei  that  evidence  was  receivable  to  show  that  the  phraie  "  par- 

Emf'ire  ticular  average  "  had  ao  understood  meaning,  lecordiog  to 

Marine  In-  which    it  did  not  include  "particular  charges;"  and  thit 

8u RANGE  Co  '"^^  usage  was  to  be  taken  as  part  of  the  contract 

rilHE  declaration  was  on  a  policy  of  insurance,  by  which 
-*-  the  Defendants  became  insurers  to  the  amouDt  of 
2,000/.  (lost  or  not  lost)  at  and  from  Lytileton^  Nea 
Zealand,  to  any  ports  and  places  on  the  western  coast  of 
South  America  and  islands  adjacent  during  her  stay  there, 
and  thence  to  her  port  of  call  and  discharge  in  the  United 
Kingdom,  upon  the  ship  Sebastopol,  including  all  risk  of 
craft  and  boats  to  and  from  the  ship,  warranted  free  from 
capture,  seizure,  &c. ;  and  "  warranted  free  from  particular 
average,  also  from  jettison,  unless  the  ship  should  be 
stranded,  sunk  or  burnt ;"  the  subject-matter  of  the  policy 
being  declared  to  be  upon  chartered  freight,  valued  at 
6,000/.,  the  insurance  to  commence  upon  the  freight  from 
the  time  when  the  goods  and  merchandise  were  laden  oa 
board  the  ship,  until  they  should  be  safely  landed  and  db- 
charged  as  above.  The  perils  insured  against  were  of  the 
ordinary  character,  and  the  policy  contained  the  ordinary 
suing  and  labouring  clause ;  but  it  was  also  declared  ia 
the  clause  that  the  acts  of  insurer  or  insured,  in  recovering 
or  saving  the  property  insured,  were  not  to  be  considered 
as  waiver  or  acceptance  of  abandonment.  The  material 
claims  were.  First,  the  sum  of  2,000/.  insured  on  the 
ground  of  the  total  loss  of  the  chartered  freight;  Se- 
condly, a  claim  under  the  suing  and  labouring  clause  for 
the  charges  and  expenses  incurred  by  the  Plaintiflfs  by 
reason  of  the  Plaintiffs,  their  factors,  servants  and  assigns, 
suing,  labouring  and  travelling  in  and  about  the  defence, 
safeguard  and  recovery  of  the  subject-matter  of  the  in- 
surance ;  and.  Thirdly,  a  claim  for  money  paid  to  the 
Defendants'  use. 
The  Defendants  pleaded  to  the  first  of  the  above-men- 
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tioned  claimSi  in  substance,  that  the  ship  was  not  stranded,        1866> 
sunk  or  burnt,  and  that  the  loss  was  a  particular  average      Kidston 
loss;    and   to   the   second    of  those   claims,  their    pleas       empirb 
were  in  substance:   1st,  That  the  charges  and  expenses    ^^^^''pgc'o 
so  incurred  as  aforesaid  constituted,  and  were,  only  par- 
ticular average  losses,  from  which  the  subject-matter  of 
the  insurance  was  warranted  free.    2ndly,  That  a  loss  or 
misfortune  did  not  arise  within  the  true  intent  and  meaning 
of  the  policy.     And  3rdly,  That  there  was  no  suing,  labour- 
ing or  travelling  in  and  about  the  defence,  safeguard  and 
recovery  of  the  subject-matter  of  the  insurance,  within  the 
true  intent  and  meaning  of  the  policy.    To  the  common 
count  they  pleaded  never  indebted. 

Upon  these  pleas  issues  were  joined,  and  the  Plaintiffs 
also  demurred  to  the  plea  setting  up  that  the  charges  were 
particular  average  losses. 

The  cause  came  on  for  trial  at  the  London  sittings  after 
Michaelmas  Term,  1865,  before  the  Lord  Chief  Justice  of 
the  Common  Pleas  and  a  special  jury,  when  the  following 
facts  were  given  in  evidence. 

The  Plaintiffs  were  shipowners  at  Glasgow^  and  the 
owners  of  the  ship  Sebastopol^  and  the  Defendants  were  an 
insurance  company,  carrying  on  business  at  Liverpool.  On 
the  16th  day  of  March,  1863,  the  Plaintiffs  chartered  the 
Seba8t(q}ol  to  Messrs.  Thompson  ^  Co,,  by  charter-party, 
according  to  the  provisions  of  which  the  ship  was  to  pro- 
ceed to  the  Chincha  Islands,  there  to  load  a  cargo  of  guano, 
and  thence  to  proceed  with  the  said  cargo  to  the  United 
Kingdom,  for  the  stipulated  freight  of  75s,  sterling  in  full 
per  ton  of  20  cwt.  net  weight  of  guano  at  the  Queen's 
beam,  such  freight  to  be  paid  as  follows,  viz.,  1,000/.  in 
cash  on  arrival  at  port  of  discharge,  three  months'  interest 
at  the  rate  of  5  per  cent,  being  deducted,  and  the  balance 
forty-eight  hours  after  the  true  and  right  delivery  of  the 
whole  cargo. 

hh2 
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On  the  18th  o{  Avffust,  1863,  the  Plaintiffs  effected  with 
the  Defendants  the  aforesaid  policy,  being  a  policy  of  in- 
surance in  the  sum  of  2,000/.  by  the  Sebastopol,  on  char- 
tered freight  valued  at  5,000/.,  warranted  free  from  particular 
average,  also  from  jettison,  unless  ship  stranded,  sunk  or 
burnt ;  the  voyage  insured  by  the  said  policy  covering  the 
aforesaid  chartered  voyage  to  the  Chincha  Islands,  and 
thence  to  the  United  Kingdom.  The  policy  contained  also 
the  usual  suing  and  labouring  clause. 

The  Sebastopolf  having  duly  proceeded  on  the  above  voy- 
age, loaded  a  cargo  of  guano  at  the  Chincha  Islands,  and 
sailed  therewith  for  Corkj  but  in  the  course  of  the  voyage 
there  she  was  compelled  by  heavy  storms,  and  the  damage 
she  sustained,  to  put  into  Rio  Janeiro,  where  she  arrived 
on  the  7th  day  of  February,  1864.  On  the  arrival  of 
the  ship  at  Rio  the  cargo  of  guano  was  discharged  and 
properly  stowed  and  warehoused.  The  ship  was  then  duly 
surveyed,  and  was  then  proved  to  have  been  so  damaged 
by  perils  of  the  seas  as  not  to  be  worth  repairing.  She  was 
therefore  sold  by  the  master  at  i2/o  on  the  Slst  day  of 
March,  1864,  the  sale  being  in  all  respects  proper  and 
necessary,  and  the  ship  being  then  a  total  loss. 

On  the  12th  March,  1864,  the  master  of  the  Sebastopcl 
chartered  the  ship  Caprice,  at  a  freight  of  1/.  I7s.  6d.  per 
ton,  for  the  purpose  of  bringing  the  said  cargo  of  guano 
from  Rio  to  the  United  Kingdom,  and  delivering  it  to  its 
owners.  The  charter-party  was  made  at  Rio,  and  pur- 
ported to  be  between  JE.  S,  Harhey,  master  of  the  Caprice^ 
and  Duncan  Taylor,  The  cargo  was  accordingly  taken 
from  the  warehouse  where  it  had  been  stowed  and  loaded 
on  board  the  Caprice,  and  conveyed  by  that  ship  to  Bristol 
and  thence  duly  delivered  to  the  owners  of  such  cargo. 
The  Plaintiffs  paid  to  the  owners  of  the  Caprice  the  sum  of 
2,467/.  11*.  lOrf.,  which  was  the  agreed  freight  payable  io 
that  vessel  for  carrying  the  cargo  from  Rio  to  Bri^l* 
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Messrs.  Thompson  6f  Co.y  on  delivery  of  the  cargo,  paid        1866. 
the  chartered  freight  of  5,000/.  in  full  to  the  PlaintiiTs,      Kidston 
who  have  not  paid  the  samei  nor  any  part  thereof,  to  the       empire 

Defendants.  Marine  In- 

SURANCE  Co. 

The  Plaintiffs  did  not  give  any  notice  of  abandonment 
to  the  Defendants. 

All  the  expenses  incurred  at  Rio^  in  discharging,  ware- 
bousing  and  transshipping  the  goods,  together  with  the 
aforesaid  freight  payable  to  the  Caprice^  were  considerably 
less  than  3,000/. 

It  was  contended  at  the  trial  on  behalf  of  the  Plaintiffs, 
that  they  were  entitled  to  recover  from  the  underwriters 
the  expenses  incurred  by  the  former  in  conveying  the  cargo 
of  guano  to  the  Caprice  from  the  warehouses  at  Rioj  which 
expenses  were  less  than  100/.,  and  also  for  the  sum  of 
2,467/.  Us.  lOJ.,  which  had  been  paid  by  the  Plaintiffs  to 
the  owners  of  the  Caprice  for  carrying  the  cargo  from- -Rio 
to  the  United  Kingdom.  The  Defendants,  on  the  other 
hand,  contended  that  they  were  not  liable  by  the  policy 
to  repay  to  the  Plaintiffs  any  part  of  those  expenses,  nor 
any  part  of  the  above  sum  of  2,467/.  Ws.  10c/. 

At  the  trial  several  average  adjusters  and  other  witnesses 
were  called  to  prove  the  meaning  of  the  term  "  particular 
average''  in  the  business  of  marine  insurance :  and  the  jury 
found  that  up  to  the  time  of  the  policy  in  question  there 
had  been,  in  the  business  of  marine  insurance,  a  well-known 
and  definite  meaning  affixed  by  long  usage  between  the 
assured  and  underwriters  to  the  term  particular  average,  as 
contradistinguished  from  the  term  particular  charges,  in 
the  manner  described  by  the  witnesses;  viz.,  that  parti- 
cular average  denotes  actual  damages  done  to  or  loss  of 
part  of  the  subject-matter  of  insurance,  but  that  it  does  not 
include  any  expenses  nor  charges  incurred  in  recovering 
or  preserving  the  subject-matter  of  insurance;  and  that 
expenses  incurred  in  warehousing  and  forwarding  goods 
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1866.  are  not  particular  average,  but  are  termed  **  particular 

~KiD8T0M  charges." 

Empire  Upon  this  finding  of  the  jury  a  verdict  was,  by  the 

Marine  In-  consent  of  the  parties  and  by  direction  of  tlie  Lord  Chief 

8URANCI  Co.  r  ./ 

Justice,  entered  for  the  Plaintiffs,  leave  being  reserved  to 
the  Defendants  to  move  the  Court  to  set  aside  the  verdict, 
and  to  enter  a  verdict  for  the  Defendants  or  a  nonsuit 

In  Hilary  Term,  1866,  a  rule  was  accordingly  obtained 
by  the  Defendants,  calling  upon  the  Plaintiffs  to  show  cause 
why  the  verdict  entered  for  them  at  the  trial  should  not  be 
set  aside,  and  instead  thereof  a  verdict  be  entered  for  the 
Defendants  or  a  nonsuit,  on  the  grounds — 1st,  that  the 
charges  in  question  were  not  within  the  clause  in  the  policy 
respecting  suing  and  labouring,  and  that  no  other  part  of 
the  policy  was  applicable  to  the  case;  2ndly,  that  the  cus- 
tom alleged  was  a  universal  custom,  and  not  a  custom  of 
any  particular  place  or  trade;  3rdly,  that  there  was  do 
evidence  that  the  alleged  custom  prevailed  in  Liverpool  at 
the  time  the  policy  was  made. 

It  was  agreed  that  the  demurrer  should  be  argued  with 
the  rule  (a). 

The  case  was  argued  in  Hilary  Term,  before  iSVfc,  C.  J., 
WilleSf  Keating  and  Smith,  JJ. 

Edward  James  and  Sir  Oeo.  Honyman  showed  cause.— 
In  the  first  place,  this  being  an  insurance  of  the  chartered 
freight  by  the  ship  Sebastapol,  so  soon  as  that  vessel  was 
incapable  of  proceeding  there  was  a  total  loss  of  freight, 
with  benefit  of  salvage.  The  policy  could  not  apply  to  the 
Caprice,  for  the  underwriters  were  liable  to  no  risk  except 
as  regards  the  Sebastopol,  Notice  of  abandonment  in  the 
present  case  was  unnecessary  :  Mount  v.  Harrison  {h). 

In  the  second  place,  the  Plaintiffs  are  entitled  to  recover 

(a)  The  above  statement  of  facts  and  proceedings  is  taken  from  the 
special  case  stated  for  the  Court  of  Appeal. 
(6)  4  Bing,  388. 
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under  the  suing  and  labouring  clause^  on  the  ground  that       1866. 
the  charges  in  question  were  properly  incurred  in  order  to      Kidston 
avoid  peril  to  the  underwriters.    The  object  of  that  clause  is       empire 

to  induce  the  captain  to  do  what  he  can  for  the  safety  and  Marine  In- 

'  .         "^  SURANCE  Co. 

preservation  of  the  subject-matter  of  insurance,  m  return 
for  which  the  insurer  promises  to  repay  him  the  charges 
thereby  incurred.  The  two  cases  of  The  Great  Indian  Pe- 
ninsula Railway  Company  v.  Saunders  {a)  and  Booth  v. 
Gair  {b\  which  will  be  relied  on  by  the  other  side,  are 
not  applicable  here.  The  Court  say,  in  both  these  cases, 
that  as  there  was  no  peril  creating  a  risk  of  a  total  loss, 
from  which  the  underwriter  was  saved  by  the  expenses 
incurred,  those  expenses  were  not  recoverable  under  the  * 
suing  and  labouring  clause.  [The  Court  referred  to  Farn- 
worth  V.  Hyde  (o).]  Here,  if  the  Plaintiffs  had  not  done 
as  they  did,  a  total  loss  would  have  been  incurred.  It  is 
admitted  that  the  ship  was  rightly  condemned,  and  if  the 
goods  had  been  left  at  Rio  no  freight  whatever  could  have 
been  recovered  from  the  charterer;  thus  the  Defendants 
would  have  become  liable  to  the  whole  5,000/. :  Skipton  v. 
Thornton  {d).  [WilleSyJ.  Shipton  v.  Thornton  decides  ih^t 
if  the  master  reships  the  goods  and  sends  them  on  at  less 
freight,  he  does  so  a^  the  agent  of  the  shipowner,  and  not 
as  agent  of  the  goods  owner.]  1 1  decides  that  the  master  may 
reship  and  charge  full  freight.  In  De  Cuadrdv.  Swann{e)y 
all  the  authorities  on  this  point  are  collected.  There  this 
Court  support  the  view  contended  for;  they  say  that  where 
there  is  a  constructive  total  loss,  and  the  cost  of  repairing 
the  ship  would  exceed  her  value,  together  with  the  freight, 
the  master  is  justified  in  abandoning  the  voyage,  and  is 
not  bound  to  send  on  the  goods  in  another  bottom.    That 

(a)  1  B.  4^  S.  41 ;  in  error,  2B,ifS.  266. 
{b)  15  C.  B.,  N.  S.  291.  (c)  18  C.  B.,  N,  S.  835. 

Id)  9  A,  Sf  K  B14,  and  pp»  333,  334,  335;  336,  per  Lord  Denman, 
C.J. 
(0  16  C.  B.,  N.  5.  772. 
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1866,  18  what  might  have   been  done  here.     That  Ihc  goods 

Kf DSTON  were  actaally  sent  on  could  not  aiSect  the  case ;  the  con- 

Empire  ^^ct  being  between  the  insurer  and  assured,  the  captain 

Marine  In-  doing  that  which  be  was  not  bound  to  do  could  not  alter 

SORAMCE  Co.  ^ 

the  relations  between  the  parties.  These  expenses  hariog 
been  incurred  to  avert  a  total  loss,  for  which  the  insurers 
would  have  been  liable,  are  therefore  recoverable  under 
the  suing  and  labouring  clause. 

Thirdly.  Evidence  was  properly  introduced  to  show  the 
distinction  between  the  terms  ''  particular  average"  and 
"  particular  charges."  The  expression  **  particular  average** 
is  a  term  of  art,  which  the  Court  will  receive  evidence  to 
"^  explain;  Clayton  v.  Greff8on{a);  Gorrissen  v.  Pernji(i); 
Taylor  on  Evidence,  §§  1060,  1062,  1063  ;  as  such  it  has 
a  well-known  and  recognized  meaning.  The  etymology, 
history  and  application  of  the  term  are  referred  to  at 
length  by  Mr.  Maclachlan,  in  a  note  to  his  edition  of 
Amould  on  Insurance,  p.  739.  The  jury  having  found  that 
the  charges  incurred  in  this  case  are  not  ''  particular 
average,"  they  do  not  fall  within  the  warranty,  and  the 
Plaintifis  are  therefore  entitled  to  succeed. 

Mellish  and  Cohen  in  support  of  the  rule. — ^The  Plain- 
tiffs' first  contention  was,  that  there  had  been  a  total  lo^ 
with  benefit  of  salvage,  but  this  claim  has  not  been  so 
treated  by  them  hitherto ;  and  if  it  had  been,  the  Defend- 
ants would,  on  paying  them  the  2,467/.  1  Is.  10c2.,  have  been 
entitled  to  receive  the  5,000/.  paid.  Now,  although  there 
was  a  total  loss  of  the  ship,  it  does  not  follow,  of  necessity, 
that  there  must  be  a  total  loss  of  freight.  There  cannot 
be  such  a  loss  if  means  exist  of  sending  on  the  goods,  and 
the  expense  of  so  doing  is  not  in  excess  of  their  value 
at  the  port  of  distress.  Here  was  neither  an  actual  total 
loss  nor  a  constructive  total  loss  of  freight     The  only 

(a)  SA.^E.  302.  (6)  2  C.  JB.,  K  S.  681. 
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difTerence  between  the  two  kinds  of  loss  is,  that  one  re-        I866, 
quires  notice  of  abandonment  and  the  other  does  not,  and      kidston 
here  no  notice  of  abandonment  was  given.     But  a  con-  ••^ 

structive  loss  is  as  much  a  total  loss  as  if  the  subject-  Marikb  Im- 
matter  went  to  the  bottom :  Adams  v.  M'Kenzie  (a) ; 
Moss  V.  Smith  (b);  Michael  v.  Gillespy{c)\  Philpott  v. 
8fjoann{p).  That  which  took  place  after  the  sale  of  the 
ship  can  have  no  effect  in  deciding  the  case  one  way  or  the 
other ;  the  question  is,  whether,  when  the  ship  was  sold  at 
the  port  of  distress,  the  goods  were  in  such  circumstances  as 
that  a  prudent  uninsured  owner  would  have  carried  them 
on:  Phillips  on  Insurance^  §  1632.  It  is  said  if  the 
goods  had  been  lefl  at  Rio  there  would  have  been  a  total 
loss,  but  that  as  they  were  sent  on  for  the  benefit  of  the 
underwriters  they  were  thereby  rendered  liable  for  the 
freight  of  the  substituted  ship.  This  contention  would  be 
good,  if  it  were  true  that  in  such  a  case  there  would  have 
been  Total  loss ;  but  here  there  could  be  no  total  loss  of 
freight,  for  there  was  no  total  loss  of  goods.  Charter 
freight  may  be  earned  whether  the  goods  are  carried  on 
in  the  same  ship  or  not :  Shipton  v.  lltornton  (e).  "  It  is 
an  implied  condition  of  the  policy  that  the  ship  named 
therein  should  not,  after  the  commencement  of  the  risk,  be 
changed  without  necessity  or  the  consent  of  the  under- 
writers; for  any  unnecessary  or  unsanctioned  change  of 
the  ship  produces  an  alteration  in  the  risk  underwitten,  and, 

therefore,  exempts  them  from  liability If,  however, 

the  underwriters  consent  to  the  change  of  ship,  or  if  in 
course  of  the  voyage  the  ship  is  so  disabled  as  to  be  inca^ 
pable,  by  any  means  at  the  master's  disposal,  of  being  re- 
paired at  all,  or  in  time  to  take  on  the  cargo,  the  master,  as 
agent  for  all  concerned,  may  procure  another  ship,  in  which 
to  forward  the  cargo  to  its  port  of  destination ;  and  in  such 

(ii)  32  L.  J.,  C.  P.  92, 94,  per  Wiilex,  J.        (d)  U  C.  B.,  N,  5.  270. 
(6)  9  C.  B.  94,102,  103,  per  MauU,  J.         (c)  9  A.  ^  E.  314. 
(t)  2  C.  B.,  N.  S.  627. 
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1866.       case  the  change  of  ship  does  not  discharge  the  underwriters 

KiDSTON      ^^  goods,  freight,   or  profits  :"  Amould  on  Insuranct^  pp. 

Empirb      ^^^'  ^^*  ^^^  ®^*  ^y  Maclachlan,    No  uninsured  owner 

Marinb  In-   would  have  hesitated  in  this  case  to  send  on  the  goods, 

for  it  is  to  be  observed  that  there  was  always  a  protped 

of  freight.    The  j  udgment  of  Mauley  J.,  in  Moss  v.  Smik  (a), 

upon  the  question  of  what  is  a  total  loss,  is  applicable  here: 

there  were  reasonable  means  of  sending  on  the  goods  on 

arriving  at  the  port  of  distress,  and  in  that  state  of  things 

no  total  loss  could  be  incurred. 

The  Plaintiffs  claim,  secondly,  under  the  suing  aad  la- 
bouring clause,  but  the  Defendants*  contention  is,  that,  the 
policy  being  free  from  particular  average,  nothing  can  be 
recovered  under  that  clause  which  is  in  the  nature  of  a 
partial  loss.  In  EmerigovUs  Traite  des  Assurances,  c  17, 
8.  7,  the  London  formula  of  the  suing  and  labouring  clause 
as  given,  and  the  words  are, ''  in  case  of  any  loss  or  mis- 
fortune" the  assured  shall  have  liberty  to  sue  and  labour, 
but  it  is  apprehended  that  that  must  mean  actual  loss  or 
misfortune  for  which  the  underwriters  would  be  liable. 
[  WUles,  J,  Is  there  such  a  thing  as  a  constructive  total 
loss  of  freight  ?]  It  can  scarcely  be  said  that  there  i& 
Nor  does  the  above  clause  apply  where  there  is  impendiog 
peril  merely,  and  the  suggestion  that  the  freight  was  in 
peril  is  not  true  in  fact  The  loss  incurred  in  this  case 
was  a  partial  loss.  In  the  case  of  a  ship  which  has  been 
repaired,  that  expense  would  be  such  a  loss;  in  a  corre- 
sponding expense,  with  regard  to  goods,  it  would  be  the 
same;  and  why  should  it  not  be  so  in  the  case  of  freight? 
Was  this  outlay  anything  else  than  a  deduction  from  the 
freight  7  Where  a  loss  is  partial  it  can  be  recovered  aoder 
a  declaration  for  a  total  loss :  Benson  v.  Chapman  (i). 
And  such  a  loss  is  recoverable  under  the  suing  and  laboar- 
ing  clause. 

(a)  9  C.  B.  94,  102.  (6)  2  H.  L.  69fi. 


XXIX  VICTORIA. 


443 


Thirdly.  As  to  the  effect  of  usage  in  construing  the 
meaning  of  the  term  "  particular  average/'  the  evidence 
was  improperly  received,  for  it  was  not  competent  to  the 
Plaintiffs  to  prove  a  construction  different  from  that  always 
hitherto  adopted  by  Courts  of  Law :  Hall  v.  Jamon  (a) ; 
Meyer  v.  Dreiser  (b).  Express  provisions  to  meet  a  case 
like  the  present  can  be  and,  in  point  of  fact,  often  are  in- 
serted in  policies  of  marine  insurance.  [ErUj  C.  J.  One 
eminent  average  adjuster  said  that  he  never  looked  at  the 
policies.]  Very  possibly  those  officers  do  not  understand 
the  real  meaning  of  the  suing  and  labouring  clause.  Par- 
ticular average,  they  say,  includes  only  particular  damage 
to  the  goods,  and  not  expenditure  in  preserving  them,  but 
this  is  against  the  judicial  construction  of  Courts  of  Law, 
both  at  home  and  abroad,  for  hundreds  of  years  past  In 
Mr.  MaclachlarCs  work  there  is  much  discussion  as  to  the 
etymology  of  the  term,  but  none  as  to  the  law.  EmerigoiCs 
Traite  des  Assurances,  chap.  12,  s.  39,  gives  the  definition 
from  the  Ordonnance  de  la  Marine  in  these  terms :  — 
^*  Les  d^penses  extraordinaires  pour  le  b&timent  seul 
ou  pour  les  marchandises  seulement,  et  le  dommage  qui 
leur  arrive  en  particulier,  sont  avaries  simples  et  parti-' 
culiires;*^  and  he  adds  that  the  average  is  called  **  simple," 
because  the  expense  falls  simply  and  only  on  the  subject- 
matter  which  has  suffered  the  loss.  Benecke,  pp.  165, 166, 
edition  1824,  states  the  law  to  the  same  effect,  and  so 
does  the  Code  de  Commerce,  book  ii.  tit  xi.  art.  403.  In 
The  Great  Indian  Peninsula  Railway  Co,  v.  Saunders  (c), 
JBlackburnf  J.,  at  p.  52,  adopts  the  language  of  Phillips 
on  Insurance  and  Amould  on  Insurance,  also  supporting 
the  view  now  contended  for.  The  learned  Judge  cites  also 
§  1767  of  the  work  of  the  former  author,  which  states  that 
an  insurance  against  total  loss  only,  or  with  the  exception 
of  particular  average,  are  equivalent  expressions.   The  term 

(a)  16  C.  B.,  N.  S.  646.  (6)  iEl.^  Bl.  500. 

(c)  1  3.^5.41. 


1866. 

KiDSTON 

«. 

Empire 
Marine  In- 
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1866.       particular  average  has  not,  therefore,  in  law,  Ihe  meaniog 
KiDSTON      sought  to  be  put  upon  it  by  the  Plaintiffs,  and  eyideuce 
Empire       ^^  usage  to  vary  its  true  legal  meaning  is  inadmissible; 
Marine  In-    and  it  is  more  in  accordance  with  the  principles  of  law 
to  adhere  to  the  rules  of  law  as  now  understood,  than 
to  vary  them  by  importing  the  usage  and  practice  of  mer- 
chants. 

Cur.  adv.  vvU. 

The  judgment  of  the  Court  (a)  was  now  delivered  by 

WlLLES,  J. 

This  was  an  action  on  a  policy  of  insurance  upon  freight, 
valued  at  2,000/.,  from  South  America  to  the  United  King- 
dom. The  vessel  procured  a  charter  from  the  Odnck 
Islands  to  the  United  Kingdom,  loaded  a  cargo  of  guano 
there,  and  on  going  round  Cape  Horn  suffered  damage  so 
serious  that  she  had  to  put  into  Rio,  where  she  was  aban- 
doned, and  it  must  be  taken,  for  the  purpose  of  this  case, 
was  totally  lost.  The  cargo,  however,  was  transshipped 
into  another  vessel  and  sent  home;  and  the  chartered 
freight,  or  an  amount  equivalent  to  the  chartered  freight, 
according  to  the  construction  to  be  put  on  the  matter, 
which  exceeded  the  expense  of  transshipment  and  the 
freight  from  Rio  to  Liverpool,  was  received  by  the  assurei 
The  action  was  brought  by  the  assured  to  recover  the 
expenses  of  transshipment  and  forwarding. 

At  the  trial,  evidence  was  given  to  show  that  the  war- 
ranty in  the  policy,  on  which  the  question  turned,  washy 
reason  of  usage  inapplicable.  The  warranty  was  "free 
from  particular  average,  also  from  jettison,  unless  the 
ship  be  stranded,  sunk  or  burned  ;"  neither  of  which  hap- 
pened. 

The  evidence  given  was  for  the  purpose  of  showing  that 
the  charges  of  transshipping  and  forwarding  had  been  con- 
sidered what  are  called,  technically,  ''  particular  charges, 

(o)  Etle,  C.  J.,  WilUi,  Keating  and  Montague  St/tith,  J  J. 
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and  not  particular  average,  so  as  to  be  within  the  warranty.        1866. 
The  verdict  passed  for  the  PlaintifTs,  affirming  the  existence      Kioiton 
of  the  usage  at  the  time  when  the  policy  was  made,  subject       Empire 
to  leave  reserved  to  the  Defendants  to  move  to  enter  a    ^^*'ggCo" 
verdict,  which  they  accordingly  did  ;  and  that  rule  was  dis- 
cussed last  term  before  the  Chief  Justice  and  my  Brothers 
Keatinff,  Montague  Smiih,  and  myself,  when  we  took  time 
to  consider.     At  the  sittings  afler  Term  we  discharged  the 
rule,  not  stating  our  reasons,  but  promising  to  do  so  this 
term,  and  that  promise  we  now  fulfil. 

Many  points  were  made  upon  the  argument  of  this  rule ; 
upon  one  of  which  only  is  it  necessary  to  pronounce  an 
opinion.  That  turned  upon  the  construction  of  the  suing 
and  labouring  clause  in  the  policy;  and  it  may  be  considered 
under  the  following  heads :  first,  whether  the  expenses  in- 
curred were  of  a  character  to  be  within  the  clause ;  secondly, 
whether  the  occasion  upon  which  they  were  incurred  was 
such  as  to  be  within  it ;  thirdly,  whether,  if  it  was  such, 
the  application  of  the  clause  is  excluded  by  the  warranty 
against  particular  average. 

As  to  the  first  question,  it  was  hardly  disputed  that  the 
expenses  incurred  were  of  a  character  to  be  within  the 
clause.  Without  incurring  them  the  subject-matter  of  the 
insurance  never  would  have  had  any  complete  existence. 
They  were  incurred  in  order  to  earft  it;  and  they  repre- 
sented so  much  labour  beyond  and  besides  the  ordinary 
labour  of  the  voyage,  rendered  necessary  for  the  salvation 
of  the  subject-matter  of  insurance  by  reason  of  a  damage 
and  loss  within  the  scope  of  the  policy,  the  immediate 
effect  of  which  was,  that  the  subject-matter  insured  woyld 
also  be  lost,  or  rather  would  never  come  into  existence, 
unless  such  labour  was  bestowed.  As  the  goods  lay  at 
Rio,  no  part  of  the  charter-freight  had  accrued  due,  and 
no  freight,  even  pro  rata  itineris,  could  have  been  claimed 
by  the  shipowner.     His  only  right  ij\  respect  of  the  char- 
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1866.  tered  freight  was  to  detain  the  goods  for  a  reasonable  time, 

KiDSTON  i^  order  to  send  them  on  in  another  vessel  to  their  destina- 

Empire  **^°'  ®°^  ^^^^^  claim  an  amount  equal  to  that  of  the  char- 

Marimb  In-  tered  freight     In  order  to  do  so  labour  must  be  used  and 

SURANCK  Co*  .  1  w  1  ^./v.  1.      L       iL 

expense  mcurred.  it  can  make  no  difference  wnetner  tbe 
shipowner  happen  to  have  at  the  port  of  distress  a  vessel 
of  his  own  which  he  can  employ  in  this  service,  in  which 
case  the  labour  of  forwarding  would  strictly  be  that  of 
himself  or  his  servants^  or  whether  he  forwards  in  the  vessel 
of  another  shipowner^  paying  for  his  labour  and  that  of  his 
servants.  Nor  can  it  make  any  difference,  in  the  applica* 
tion  of  the  clause,  whether,  as  here,  the  goods  are  in  a 
port  of  large  resort,  or  where,  by  reason  of  the  rate  of 
freight,  a  forwarding  vessel  is  easily  procured,  or  whether 
the  vessel  becomes  a  wreck  in  an  out  of  the  way  place, 
and  by  unusual  enterprise  and  skill  the  master  is  enaUed 
to  communicate  with  a  vessel  either  of  his  owner  or  of 
some  other  person,  by  which  he  forwards  the  cargo  to  its 
destination.  The  amount  of  labour  is  different  in  degree  in 
the  two  cases,  but  in  each  it  is  a  consequence  of  a  peril 
insured  against ;  it  is  incurred  in  preventing  the  destnictioo 
or  nonentity  of  the  subject-matter  of  the  insurance,  for 
which,  in  the  event  of  its  loss,  the  underwriters  must  be 
answerable;  there  is  in  each  case  a  loss  or  misfortuoe 
threatening  the  safely  of  the  subject-matter  of  the  in- 
surance, and  by  the  operation  of  which,  unless  averted 
by  labour,  that  subject-matter  will  be  imperilled,  and  the 
underwriters  may  become  liable. 

As  to  the  second  head, — whether  the  occasion  updo 
which  the  expenses  were  incurred  was  such  as  to  be  within 
the  suing  and  labouring  clause, — this  depends  upon  the  troe 
answer  to  the  question  so  thoroughly  discussed  in  the 
course  of  the  argument,  viz.,  whether  the  clause  ought  to 
be  Umited  m  construction  to  a  case  where  the  assured 
abandons,  or  may  perchance  abandon,  so  that  the  expense 
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incurred  is  not  only  in  respect  of  a  subject-matter  in  which       I8G& 
the  underwriters  are  interested^  but  upon  property  which^      kiostom 
by  the  abandonment,  actually  becomes  or  may  become      ^un%E 

theirs:  or  whether  it  extends  to  every  case  in  which  the  Marine In- 

so  RANGE  Co« 

subject  of  insurance  is  exposed  to  loss  or  danger,  for  the 
consequence  of  which  the  underwriters  would  be  answer- 
able,  and  in  warding  off  which  labour  is  expended.  In 
the  former  construction  the  clause  is  inapplicable  to  the 
present  case ;  in  the  latter  it  is  applicable,  and  the  assured 
is  entitled  to  contribution. 

The  question  manifestly  depends  upon  the  construction 
of  the  language  of  the  clause;  and,  quite  apart  from  the 
proved  usage,  we  think  the  latter  is  the  true  construction. 
The  words  of  the  ordinary  suing  and  labouring  clause  (to 
which,  in  this  policy,  is  superadded  an  express  provision  as 
to  abandonment,  upon  which  we  need  only  say,  in  passing, 
that  it  does  not  alter  the  question  in  favour  of  the  under- 
writers) are  used  in  the  same  form  as  must  have  been  in 
common  use  before  1783,  when  Emerigon  published  his 
great  work  on  insurance,  in  which,  amongst  various  forms 
of  the  clause  used  at  different  ports,  thai  of  the  London  policy 
then  used  is  given  (a)  The  words  are  quite  general,  and 
ought  to  be  so  construed,  unless  some  good  reason  is  given 
for  restraining  them, — that,  in  case  of  any  loss  or  mis- 
fortune, it  shall  be  lawful  '*  to  sue,  labour  and  travel  for, 
in  and  about  the  defence^  safeguard  and  recovery  of  the 
subject-matter,"  "  without  prejudice  to  this  insurance"  (not 
abandonment,  as  in  the  French  Ordonnance  hereinafter 
cited),  "  the  chaises  whereof  the  said  company  will  bear," 
''  in  proportion  to  the  sum  hereby  insured"  (not  the  amount 
'  saved,  as  in  the  French  OrdouTumce).  Up  to  this  point 
there  is  not  a  word  about  abandonment,  and  this  is  the 
whole  of  the  usual  clause.  The  meaning  is  obvious,  that 
if  an  occasion  should  occur  in  which,  by  reason  of  a  peril 
insured  against,  unusual  labour  or  expense  is  rendered  ne- 

(a)  Emerigon^  by  Boulay-Pafyf  vol.  iL  p.  239. 
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1866.       ccssary  to  prevent  a  loss  for  which  the  underwriters  woald 

KiDSTOM      be  answerable,  and  such  labour  or  expense  is  incurred  ac- 

Emp'irb       cordingly,  the  underwriters  will  contribute  thereto,  not  as 

Marine  In-    p^rt  q(  the  sum  insured  in  case  of  loss  or  damasre,  because  it 
suranceCo.    '^  . 

may  be  that  a  loss  or  damage  for  which  they  would  be  liable 

is  averted  by  the  labour  bestowed,  hut  as  a  contributioD 
on  their  part,  as  persons  who  have  avoided  detriment  by 
the  result,  in  proportion  to  what  they  would  ha?e  had  to 
pay  if  such  detriment  had  come  to  a  head  for  want  of 
timely  care.  Take,  for  instance,  the  case  of  a  policy  on 
goods  warranted  free  of  average  under  5  per  cent.,  and  the 
goods  are  wetted  in  a  storm,  which  drives  the  ship  into  a 
port  of  distress,  where,  by  drying  at  an  expense  less  than 
6  per  cent.,  the  goods  might  be  saved,  or  only  damaged  ooder 
5  per  cent.,  whilst  if  not  dried  they  would  decay  and  be- 
come damaged  over  5  per  cent.,  though  existing  in  specie, 
so  that  freight  would  be  payable.  In  this  case  there  is  no 
abandonment,  and  may  be  no  prospect  of  one,  and  yet  it  is 
the  duty  of  the  master  to  use  all  reasonable  means  to  preserve 
the  goods,  and  obviously  for  the  interest  of  the  underwriters 
to  encourage  him  in  the  performance  of  that  duty  by  con- 
tributing to  the  expense  incurred.  Not  only  the  generality 
of  the  words,  but  also  the  subject-matter  to  which  they 
relate,  therefore,  point  to  the  application  of  the  clause  to  all 
cases  in  which  the  underwriter  is  saved  from  liabilit)'  to 
loss,  whether  partial  or  total,  and  whether  an  abandonment 
does  or  may  possibly  take  place  or  not. 

There  remains  to  be  considered,  thirdly,  whether  the  ap- 
plication of  the  suing  and  labouring  clause  is  excluded  in 
this  particular  case  by  the  warranty  against  particular^ 
average, "  warranted  free  from  particular  average,  also  from 
jettison,  unless  the  ship  be  stranded,  sunk  or  burnt;"  and 
this  depends  upon  whether  the  expression  "  particular 
average"  in  this  context,  and  construed,  according  to  the 
golden  rule,  by  what  goes  before  and  what  follows  in  the 
policy,  includes  expenses  which  fall  within  the  suing  and 


XXIX  VICTORIA. 


449 


labouring  clause,  so  that  in  effect  the  suing  and  labouring 
clause  is  expunged  by  the  warranty. 

This  is  a  question,  the  answer  to  which  involves  most 
important  consequences,  because  if  the  warranty  against 
particular  average,  or,  to  use  a  more  accurate  expression 
with  the  same  meaning,  the  insurance  against  total  loss,  only 
excludes  the  operation  of  the  suing  and  labouring  clause, 
even  where  an  impending  total  loss  is  averted  by  extraor- 
dinary exertion  and  expense,  it  must  be  because  the  word 
''average"  has  some  fixed  and  definite  meaning,  so  rigid 
and  inelastic  that  it  cannot  be  modified  or  limited  so  as  to 
apply  to  loss  of  or  damage  to  the  thing  insured  (the  sense 
in  which  it  has  been  hitherto  understood  by  average 
staters),  but  that  it  must  needs  also  include  contribution 
to  any  labour  incurred  in  the  defence  and  safeguard  of  the 
thing  insured ;  so  that  even  an  express  clause  left  standing 
in  the  policy  with  reference  to  such  labour  (the  suing  and 
labouring  clause)  must  be  rejected  as  inconsistent  with  the 
warranty.  If  that  be  so  it  must  equally  be  true  of  all  me^ 
morandum  goods  which  are  warranted  free  from  average 
under  a  certain  percentage,  and  the  operation  of  this  would 
be  so  general,  if  not  universal,  that  the  suing  and  labouring 
clause  would  be  confined  to  the  cases  excepted  in  the  me- 
morandum alone.  Two  results  would  follow ;  both  novel 
in  practice,  and  one  at  least  very  remarkable.  The  first 
would  be  unfavourable  to  the  underwriters  in  a  novel  way, 
because  the  memorandum  was  framed  to  protect  the  under- 
writers from  frivolous  demands  in  respect  of  small  losses 
which  are  most  likely  to  have  arisen  from  natural  deterio- 
ration or  wear  and  tear.  The  exception  of  stranding  tends 
to  show  that  this  was  the  scope  of  the  memorandum,  for  it 
is  the  exception  of  such  a  loss  as  makes  it  probable  that  the 
deterioration  of  the  goods,  though  under  the  given  per- 
centage, was  nevertheless  not  to  be  attributed  to  the  perish- 
able nature  of  the  goods  themselves.  Accordingly  the  rule 
has  been  to  pay  for  damage  to  memorandum  articles  only 

VOL.  I.— c.  p.  II 
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t8B6i  where  It  eixeeeded  the  specified  percentage,  and  not  io 
K»8Toii  allow  this  percentage  to  be  eked  out  by  expenses  bUisg 
Eif^Vav  within  the  suing  and  labouring  clause.  Thus  in  the  case 
Marine  iv-  already  put  of  goods  Wetted  by  a  storm,  the  amoiint  of 
expenses  reasonably  incurred  in  preserving  the  goods  is, 
according  to  the  present  practice,  contributed  to  under  the 
suing  and  labouring  clause,  however  small  in  the  result  be 
tlie  loss  or  datnage  to  the  goods;  whilst  loss  or  damage  of  the 
goods  is  paid  if  if  amount  to  the  stipulated  percentage,  bat 
aot  otherwise^  And  the  amount  of  expense  is  not  added 
ID  order  to  make  up  that  percentage.  Thus  if  the  agreed 
percentage  be  6  per  cent,  and  the  expenses  amount  to 
2  per  cent.,  and  the  loss  or  damage  3  per  cent,  only  the 
expenses  are  paid  and  not  the  average.  But,  if  we  bold 
that  the  warranty  excludes  the  application  of  the  suing  and 
labouring  clause,  the  whole  must  be  paid,  and  the  1lDde^ 
writers  will  be  exposed  to  the  very  inconvenience  which 
the  memorandum  has  been  supposed  to  obviate. 

Upon  the  other  band,  if  the  expenses  should  be  less  thin 
the  percentage,  and  a  loss  is  thereby  prevented  sltoge- 
ther  or  reduced  to  an  extent  less  Uian  the  percentage,  as  if 
m  the  case  put  the  expenses  were  3  per  cent  and  the 
damage  only  1  per  cent,  according  to  the  present  practice 
the  underwriters  would  pay  the  expenses ;  but,  if  we  decide 
for  the  present  Defendants,  the  underwriters,  though  saved 
from  loss,  would  be  altogether  exempt  from  contribatioo. 

In  our  yiew|  however,  we  are  not  compelled  to  adopt  so 
inconvenient  and  unpractical  a  conclusion.  The  word 
'^  average,"  far  from  being  a  term  of  art  (except  in  bo 
far  as  according  to  the  evidence  usage  may  have  limited 
its  meaning  to  loss  or  damage  to  the  goods  themselfes), 
or  a  word  with  a  rigid  or  unehanging  signification,  neces- 
sarily including  expenses  in  the  defence  or  safeguard  of  the 
subject-matter  insured,  is  a  word  used  in  a  great  variety  of 
phrases  as  applicable  to  different  subjects-matter,  and  not 
with  any  fixed  or  settled  application.    It  would  be  tedioos 
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to  go  through  the  various  uses  to  which  it  is  applied,  and        1866. 
we  need  do  no  more  than  refer  to  the  instances  cited  in      Kimtoiv 
argument,  and  more  especially  to  the  very  learned  note  of      empire 
Mr.  Maclachlan  in  Amould  on  Insurance  {a).     Amongst   JJ^^JJJjeCo. 
the  various  uses  to  which  the  word  has  been  applied,  no 
doubt  that  of  small  '^  expenses"  is  one,  as  in  the  usual 
clause  in  a  charter-party.     So  in  the  case  of  insurance  itself 
expenses  must  be  oden  taken  into  account  in  determining 
whether  there  has  been  a  loss  or  not,  but  only  because  a 
thing  is  **  lost"  in  insurance  law,  which  cannot  be  got  back 
except  by  an  expense  equal  to  its  value  when  recovered. 

The  question  here,  however,  is  not  as  to  the  extension  of 
which  the  term  "  average"  is  capable,  but  of  the  sense  in 
which  it  ought  to  be  understood  in  the  particular  context 
with  which  it  is  to  be  reconciled,  and  if  possible  read  so  as 
that  effect  may  be  given  to  every  provision  in  the  instru- 
ment. Nor  is  it  to  be  forgotten  that  the  suing  and  labour- 
ing clause,  which,  for  the  reasons  already  given,  especially 
provides  for  this  case,  has  been  allowed  to  remain  a  part  of 
the  policy,  and  that  a  special  provision  as  to  a  particular 
subject-matter  is  to  be  preferred  to  general  language  which 
might  have  governed  in  the  absence  of  such  special  provi- 
sion. '^  Generalia  specialibus  non  derogant."  ''  Specialia 
generalibus  derogant." 

In  our  opinion,  quite  apart  from  usage,  the  true  construc- 
tion of  the  policy,  as  reconciling  and  giving  effect  to  all  its 
provisions,  is,  that  the  warranty  against  particular  average 
does  no  more  than  limit  the  insurance  to  total  loss  of  the 
freight  by  the  perils  insured  against,  without  reference  to 
extraordinary  labour  or  expense  which  may  be  incurred  by 
the  assured  in  preserving  the  freight  from  loss,  or  rather 
from  never  becoming  due  by  reason  of  the  operation  of 
perils  insured  against ;  and  that  the  latter  expenses  are  spe- 
cially provided  for  by  the  suing  and  labouring  clause,  and 
may  be  recovered  thereunder. 

(a)  3rd  ed.  vol.  ii.  p.  739. 
Il2 
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1866.  Much  reliance  was  placed  for  the  DefendaDts  upon  two 

KiDBTOM  recent  decisions,  which  are  said  to  have  determined  that 

Empire  there  could  be  no  liability  under  the  suing  and  labouriog 

Marine  In-  clause  where  there  was  none  under  the  policy  :  The  Great 

SURANCE  Co.  * 

Indian  Peninsula  Railway  Company  y.  Saunders  (a),  and 
Booth  y.  Oair  {h)  ]  the  first  of  which  cases  was  decided  be- 
fore and  the  other  after  the  date  of  the  present  policy. 

Before  these  decisions  the  liability  of  the  underwriters 
appears  to  haye  been  uniyersally  admitted  and  acted  upon, 
even  in  the  cases  where  the  expenses  were  incurred  to  for- 
ward goods  existing  in  specie  at  the  port  of  distress,  and 
warranted  free  from  particular  average,  so  that  no  liability 
could  accrue  to  the  underwriters  by  their  not  being  for- 
warded. 

Probably  the  underwriters,  up  to  the  time  of  the  first 
of  these  decisions,  thought  it  so  important  to  encourage 
honest  efforts  to  preserve  and  forward  the  cargo,  or 
otherwise  to  preserve  the  subject-matter  of  insurance,  that 
they  preferred  paying  in  all  unsuspicious  cases  without 
nice  inquiries  as  to  whether  the  expenses  had  in  the  par- 
ticular instance  averted  liability.  In  so  doing  they  not 
only  acted  with  liberality,  but  no  doubt  also  best  studied 
their  own  interests ;  and,  whilst  they  calculated  the  premium 
so  as  to  include  a  remuneration  for  the  extra  liability  which 
they  were  satisfied  to  bear,  tliey,  probably,  at  the  same 
time  found  that  the  encouragement  to  fair  dealing  thereby 
afforded  was  their  best  security  against  the  more  serious 
losses  that  might  arise  from  neglectof  precautions  of  which 
the  expense  was  to  be  thrown  upon  the  assured. 

This  practice,  however,  could  not  prevail  to  alter  or  en- 
large the  application  of  the  suing  and  labouring  clause, 
because  though  usage  may  impose  a  meaning  upon  a  word, 
such  as  '^  average,"  it  cannot  alter  the  rules  of  construction; 

(a)  1  B.  *  S.  41  ;  30  X.  J.,  Q.  B.  218;  in  error,  2  B.  *  5.  2«; 
31  L.  J.,  Q.  B.  206. 

(6)  16  C.  B.,  N.  S.  291 ;  33  L.  J.,  C.  P.  99. 
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and^  in  the  cases  referred  to> the  decision,  and  the  sole  decision,        1 866. 

was,  that  freight  and  other  expenses  of  forwarding  from  a  Kidston 
port  of  distress  to  the  port  of  destination  goods  warranted       empire 

free  of  particular  average,  under  circumstances  in  which  the  Marine  In- 

\  °    '  SU RANGE  Co. 

underwriters  could  not  have  been  liable  if  the  expenses  were 
not  incurred,  was  not  within  the  true  intent  and  meaning  of 
the  suing  and  labouring  clause,  which,  in  the  context  of  a 
policy  of  insurance,  could  only  extend  to  suing  and  labour- 
ing by  means  of  which  the  underwriters  might  obtain  a 
benefit. 

In  the  Great  Indian  Peninsular  Railway  Company  v. 
Saunders  (a),  the  goods  were  iron  rails  for  Bombay,  shipped 
to  be  paid  for,  lost  or  not  lost.  They  were  insured  with  a 
warranty  "free  of  particular  average,  unless  the  ship 
was  stranded,  sunk  or  burnt"  The  vessel  on  her  way  put 
into  Plymouth,  where  she  was  a  total  loss,  but  she  was  not 
"  stranded,  sunk  or  burnt."  The  rails  were  saved  and  sent 
on  by  other  vessels,  and  for  the  freight  paid  on  such  for- 
warding, the  underwriters  were  held  not  to  be  liable;  and 
Blackburn,  3,,  in  delivering  the  judgment  of  the  Court, 
carefully  abstained  from  deciding  the  question  now  before 
us,  for  he  said  (i),  "  It  is  not  necessary  to  decide  whether 
an  underwriter  on  a  policy  against  total  loss  only  is  under  this 
clause  liable  for  expenses  incurred  by  the  assured  for  the 
purpose  of  rescuing  the  subject-matter  of  an  insurance  from 
a  state  of  peril,  which  might  have  resulted  in  a  total  loss 
but  did  not.  There  are  reasons  both  for  and  against  this, 
stated  by  Mr.  Phillips  in  his  Treatise  on  Insurance  (c),  and 
the  question  seems  never  to  have  been  actually  decided. 
But  in  the  present  case  it  does  not  arise.  The  expenses  here 
were  incurred  for  the  purpose  of  forwarding  the  subject- 
matter  of  insurance  to  its  destination,  at  a  time  when  the 

(a)  1  B.  4-  &  41 ;  30  L.  J.,  Q.  fi.  218:  in  error,  2  B.  ^  S,  266; 
31  L.  J.,  Q.  B.  206. 

(6)  1  B.  4  S.  53;  30  L.  J.,  Q.  B.  222. 
(c)  3rd  ed.  vol.  ii.  p.  46J,  a.  1777. 
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iron  was  not  in  any  peril  of  total  loss,  eitb^  actual  or  oon* 
stnictive.  Had  the  insured  chosen,  instead  of  paying  this 
extra  freight,  to  sell  the  rails  in  England^  as  he  might  have 
done  if  he  pleased,  he  could  have  made  no  claim  on  the 
underwriters,  for  it  would  not  have  been  a  coastractiTe  total 
loss  according  to  Rotetto  v.  6rvrifey  (n),  unless  the  amount 
of  the  extra  freight  exceeded  the  value  of  the  goods  when 
forwarded,  which  is  not  the  case  here,  and  an  actual  total 
loss  is  out  of  the  question."  That  judgment  was  afiSrmed  in 
the  Exchequer  Chamber,  where  Erie,  C.  J.,  in  like  manner, 
delivering  the  judgment  of  the  Court,  said  (6),  "  The  ex- 
penses that  can  be  recovered  under  the  suing,  labouring  and 
travelling  clause  are  expenses  incurred  to  prevent  impend- 
ing loss  within  the  meaning  of  the  policy.  Now  here  the 
goods  were  given  up  to  the  Plaintiffs  in  perfect  safety,  and 
the  question  is,  were  those  expenses  incurred  to  prevent  a 
total  loss  ?  Had  the  owners  a  right,  when  the  goods  were 
given  into  their  possession,  to  turn  the  transaction  into  a 
total  loss  ?  Certainly  not ;  for  they  had  their  goods  in  specie* 
and  consequently  that  825/.  1 1&  Id.  had  no  reference  to 
ailing,  labouring  and  travelling  to  prevent  such  loss.^ 

That  case  was  followed  by  Booth  YrOair(c),  in  whidi 
bacon  was  insured,  upon  a  voyage  from  Liverpool  to  Hew 
York,  **  free  from  average,  unless  general,  or  the  ship  were 
stranded,  sunk  or  burnt."  The  vessel  on  her  way,  by  perils 
of  the  sea,  but  without  being  stranded,  sunk  or  burnt,  be- 
came disabled  and  put  into  Bermuda,  where  she  was  oon- 
stmctively  totally  lost.  The  bacon  was  landed  in  specie, 
and  was  not  totally  lost,  constructively  or  othervi'ise.  No 
expenses  appeared  to  have  been  incurred  in  saving  the 
goods  from  a  total  loss,  which  was  negatived,  but  certain 
expenses  were  incurred  in  the  way  of  extra  freight,  trans- 
shipment, warehousing,  surveying  and  cooperage,  all  of 
which  were  treated  as  expenses  of  forwarding  the  goods.    1 1 


(a)  11  C.  B.  176.  (6)  2  B.  4"  5.  266, 273. 

(f)  15  C.  B,,  N,  S.  291;  33  L.J.,  C.  P.  99. 
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was  further  proved  that  it  was  the  practice  of  underwriters  1S66. 

on  goods  to  pay  such  expenses  under  like  circumstances  Kiomm 

under  the  name  of  particular  charges.    The  judgment  was  emfibs 

for  the  underwriters  upon  the  ground  stated  by  Erie.  C.  J.,  M^wub  In- 

t^  o  J  1  J    9P.aAMCS  Co. 

viz. :  that ''  What  the  master  did  was  in  discharge  of  his 
duty  in  ordinary  course ;  and  there  was  no  peril  creating  a 
risk  of  a  total  loss  from  which  the  imderwriter  was  saved 
by  the  expenses  in  question.  There  were  no  other  perils 
than  such  as  are  always  attendant  on  transit  of  goods  by  the 
voyage  in  question."  No  notice  appears  to  have  been 
taken  of  the  practice  of  underwriters,  probaUy  for  the 
reason  already  mentioned,  that  although  usage  might  give 
to  the  words  average,  or  "  particular  average"  or  "  average 
unless  general/'  a  conventional  meaning  so  as  to  make  it 
include  partial  loss  or  damage  of  the  subject-matter  only, 
and  not  what  are  known  as  ''  particular  charges,"  which  fall 
within  the  suing  and  labouring  clause ;  yet  such  usage  could 
xiot  control  the  ^construction  of  the  policy  by  which  that 
clause  must  be  limited  in  application  to  cases  in  which 
the  underwriters  might  incur  a  liability,  and  therefore 
might  derive  a  benefit  from  the  extraordinary  exer- 
tion. That  is  the  circumstance  which  distingni^es  these 
cases  from  the  present,  and  the  usage  of  underwriters 
already  brought  to  the  attention  of  the  Court  in  Booth  v« 
Gair(a)  could  not  affect  the  decision  in  that  case.  These 
decisions,  therefore,  are  inapplicable  to  the  present  4»ee, 
and  when  examined  prove  to  be  anything  but  authority 
for  the  Defendants. 

Passages  from  JEmerigon  were  cited  by  the  Defend* 
ants'  counsel  and  much  relied  upon,  in  which  a  contrary 
opinion  is  supposed  to  have  been  expressed  to  that 
upon  which  we  found  our  judgment.  In  chapter  12, 
6.  41,  vol.  1,  page  600,  Boulay-Patj^s  edition,  treating 
of  general  and  particular  average,  as  between  the  owner 
of  ship's  freight  and  goods,  he  says,  ^  Les  frais  faits 
(a)  15  C.  B.,  2V.  S.  291 ;  33  L.  J.,  C.  P.  99. 
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pour  sauver  la  marchandise  sont  avaries  simples  poor  le 
compte  des  proprietaires."  He  is  not  there  giving  an  opi- 
nion upon  the  construction  of  the  policy.  He  refers,  how- 
ever,  to  the  17th  chapter,  sect  7,  for  a  discussion  of  the 
question  of  liability  as  between  the  insurers  and  the  assured, 
either  with  or  without  a  suing  and  labouring  clause,  and  ia 
that  which  is  the  part  of  the  work  applicable  to  the  present 
subject  he  throughout  treats  the  question  as  depending 
upon  the  very  words  of  the  suing  and  labouring  clause. 

Nothing  can  make  this  more  clear  than  the  reference  to 
his  treatment  of  the  question,  "  Si  les  frais  de  sauvetage 
exc^dent  la  valeur  des  effets  sauv^s — cetexcedant  est-il  a  la 
charge  des  assureurs  ?"  To  which  he  answers :  "  Suivant 
les  clauses  in8er6es  dans  les  formules  de  diverses  places  de 
commerce,  les  assureurs,  independamment  des  sonimes  par 
eux  assurees,  sont  tenus  de  payer  Texcedant  des  frais  de 
sauvetage,"  vol.  2,  par.  238.  He  then  sets  out  the  forms 
of  the  suing  and  labouring  clauses  used  in  Antwerp,  Ronem, 
Nantes  and  Bordeaux^  and  he  refers  to  a  similar  one  to 
be  found  in  Loccenius,  981,  by  which  the  underwriters 
undertake  for  expenses  incurred  in  the  safeguard  of  the 
goods,  even  though  no  benefit  should  follow,  and  be 
remarks  thereupon,  **  Par  ces  formules  les  pouvoirs  les  plus 
libres  sont  donnas  h  I'assur^  et  h  ses  representans,  afin  de 
les  inviter  k  travailler  au  sauvetage  sans  £tre  arr£tes  par  ia 
crainte  d'en  supporter  eux-m£mes  les  frais,  mais  les  assureurs 
en  souscrivant  pareils  pactes  contractent  a  I'aveugle  un 
engagement  dont  les  consequences  sont  ihdefinies."  He  then 
gives  the  London  form  of  suing  and  labouring  clause  as 
then  and  still  used ;  and  he  proceeds  to  say  that  the  Jdar^ 
seilles  policy  (with  which  he  was  so  familiar)  contained 
nothing  of  the  sort,  and  that  an  express  authority  to  sue 
and  labour  was  necessary  in  order  to  charge  the  Marseilles 
underwriters  with  the  expenses. 

This  view,  so  far  as  it  bears  upon  the  present  argument, 
is  in  accordance  with  the  view  of  the  London  average 
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staters,  and  favours  a  distinction  between  loss  and  damage  1866. 
to  the  thing  assured  and  expenses  incurred  in  its  protection  kidston 
and  a  separate  .provision  for  the  latter.  Empire 

In  fact  the  key  to  the  French  authorities  is  to  be  found  in  Marine  In- 
the  positive  law  of  France  upon  the  subject,  by  which,  m 
the  absence  of  express  contract,  contribution  on  the  part  of 
the  underwriters  was  enforced  in  the  cases  of  the  greater 
perils  of  shipwrecks  or  stranding,  and  then  only  to  the 
value  of  the  property  saved  for  the  underwriters.  Thus  by 
the  Ordonnance  de  la  Marine  of  1681  (a): — "En  cas  de 
naufrage  ou  echouement  Tassure  pourra  travailler  au  recou- 
vrement  des  eSets  naufrag^s,  sans  prejudice  du  d^laisse* 
ment  qu'il  pourra  faire  en  temps  et  lieu  et  du  rembourse- 
ment  de  ses  frais  dont  11  sera  cru  sur  son  affirmation  jusqu'i 
concurrence  de  la  ^oleuvdes  effeis  recouvris*'*  This  is  followed 
closely,  though  not  exactly,  by  the  Code  de  Commerce,  art. 
382,  with  the  diflference  that  the  latter,  by  using  the  word 
*'  doit"  instead  of  "  pourra"  makes  such  exertion  the  duty 
and  not  merely  the  privilege  of  the  assured.  Read  by  the 
light  of  the  text  of  the  ordonnance  the  views  otJSmerigong 
so  Far  from  being  opposed  to  are  in  favour  of  the  construc- 
tion which  we  adopt. 

Hitherto  we  have  only  adverted  in  passing  to  the  evi- 
dence and  the  finding  of  the  jury  upon  the  understood 
meaning  in  the  business  of  marine  insurance  of  the  phrase 
"  particular  average."     If  necessary  we  should  have  been  I 

prepared  to  hold  that  the  evidence  established  such  an  ' 

understood  meaning  according  to  which  "particular  ave- 
rage" does  not  include  "  particular  charges,"  and  to  act 
upon  such  a  usage  as  equally  sound  with  the  express  part 
of  the  contract. 

It  is  needless,  however,  to  enlarge  upon  this  part  of  the 
case,  because  upon  the  facts  proved  and  the  true  construc- 
tion of  the  policy  itself  we  have,  for  the  reasons  already 

(a)  Liv.  iii.,  tit.  6,  art.  45. 
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1866,       given,  come  to  the  conclusion  that  there  ww  a  daeger  of  i 

Kjpbtov      total  I068  of  the  freight  by  reason  of  the  loss  of  the  ship  bj 

EwFiKB      perils  insured  against;  that  the  nieasarea  taken  by  the 

Marine  Im-    Plaintiff  to  avert  that  loss  and  the  expense  incurred  therein 

were  taken  and  incurred  for  the  benefit  of  the  underwriters 

in  averting  a  loss  for  which  they  would  have  been  liable, 

and  so  that  they  were  within  the  suing  and  laboariog 

clause  and  that  the  underwriters  are  liable  to  c(»tribate 

thereto.  It  is  satisfactory,  however,  to  think  that,  in  arrifing 

at  this  conclusion  upon  the  meaning  of  the  contnet  into 

which  the  Defendants  liave  entered,  we  are  deciding  also  la 

accordance  with  the  approved  usage  of  commerce. 

The  verdict  for  the  Plaintiffs  was  therefore  right,  and  the 
rule  to  enter  the  verdict  for  the  Defendant  is  disdiarged. 

Rule  discharged. 
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Stanhope,  App.^  Tiiorsby,  Resp.  JpHi  27. 

1.  In  the  case  of  an  appeal  from  jaatices  to  a  superior  court  under  stat.  20  Appeal  from 
&  21   Hci.  e.  43,  it  is  not  necessary  that  the  recognizance  required  of  ju$tice$  under 
the  Appellant  by  sect  9  should  be  entered  into  at  the  time  of  making  etaiute  20  ^  21 
application  for  a  case;  it  is  sufficient  if  such  recognizance  is  entered   ^icL  c.  43,  #.  & 
into  before  the  case  is  delivered  to  the  Appellant.  ^     Recognizance 

%  An  order  of  quarter  sessions  made  under  an  order  of  the  Privy  Council,  under  same. 
by  virtue  of  stat.  11  &  12  TiW.  e.  107,  #.  4,  prohibited  the  removal  of  Stat.  11  4-  12 
certain  cattle,  but  excepted  fat  cattle  for   slaughter,  which   it    was   Viet,  e. 107,  t.^ 
provided  might  be  removed  with  the  licence  of  a  justice,  who  was  Cattle  plague, 
required  to  state  in  the  licence  that  he  had  been  satisfied  by  the  Licence  of  jut- 
evidence  cf  an  inspector  or  otherwise  that  no  case  of  cattle  plague  ticee  to  remove 
had  occurred  within  one  mile  from  the  premises  from  which  the  removal  cattle. 
was  to  take  place,  &c.    Upon  an  information  at  petty  sessions  for  re-   Evidence, 
moving  fat  cattle  without  a  licence  in  violation  of  the  above  order 
of  the  quarter  sessions,  the  justices  held  that  a  licence  which  had  been 
in  fact  obtained  was  void,  upon  the  ground  that  matter  ought  to  have 
been  ])roved  before  the  licensing  justice  which  was  not  proved,  at  the 
same  time  finding  that  there  was  no  fraud,  and  convicted  the  Defend- 
ant : — Held,  that  the  sessions  had  no  authority  to  inquire  into  the  evi- 
dence before  the  licensing  justice,  and  that  the  conviction  must  be 
quashed. 

THIS  was  a  case  stated  by  two  justices  under  stat  20 
&  21  Vict.  c.  43. 

At  a  Petty  Sessions  held  at  Homcastle  in  the  parts  of 
Lindsey,  in  the  county  of  Lincoln,  on  March  2rdj  1866,  an 
information  was  heard,  preferred  by  the  Respondent  against    . 
the  Appellant. 

The  information  charged,  '^  that  James  Banks  Stanhope^ 
o[  Mevesby,  in  the  said  parts,  esquire,  on  the  29th  January, 
1866,  at  Revesby^  in  the  said  parts  of  Lindsey,  did  unlaw- 
Aiily  remove  two  cows  and  sixteen  bullocks  from  a  certain 
place  within  the  parts  of  lAndsey,  to  wit,  Reveshy  aforesaid, 
to  a  certain  other  place,  to  wit,  Tattershall,  also  within  the 
said  parts,  over  and  along  a  certain  public  highway  there 
(not  being  a  railroad),  such  cattle  not  being  then  and  there 
fat  cattle  removed  for  the  purpose  of  slaughter  with  the 
licence  of  a  justice  of  the  peace  for  the  said  parts  duly 
granted  under  the  authority  of  the  order  hereinafter  men- 
ticmed,  nor  cattle  removed  fiom  one  part  of  a  farm  to  any 
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1866.  other  part  or  the  same  farm  contiguous  thereto,  and  in  the 
Stamuopb  occupation  of  the  same  person^  with  the  licence  of  a  jas- 
THoaiBT  ^^^  ^^  ^^^  peace  for  the  said  parts,  contrary  to  a  certain 
order  of  her  Majesty's  justices  of  the  peace  in  Quarter 
Sessions  assembled  at  Lincoln  in  the  said  parts  on  the  16th 
January,  1 866,  contrary  to  the  statute  in  such  case  made 
and  provided,  whereby  he  hath  forfeited  a  sum  of  money  not 
exceeding  20/.  for  the  said  offence." 

Tlie  Appellant  and  Respondent  appeared  at  the  bearing 
by  their  attorneys,  and  the  order  of  Quarter  Sessions  men- 
tioned in  the  information  was  put  in  evidence  and  admitted 
on  behalf  of  the  Appellant  This  order  was  an  order  made 
by  the  justices  of  the  peace  for  the  parts  of  Lindsey  in 
Quarter  Sessions  assembled,  being  *^  the  local  authority'* 
appointed  by  the  order  of  the  Privy  Council,  dated  the 
l^lh^K^ot December y  1865,  under  stat.  11  &  12  Vict.c.  107, 
«.  4,  and  the  material  parts  of  such  order  of  sessions  were 
as  follows : — 

**  The  justices  present  declare  that  with  a  view  to  prevent 
the  spreading  of  the  said  disorder  (the  cattle  plague),  it  is  ex- 
pedient and  they  do  accordingly  declare  and  give  notice 
as  follows;  that  is  to  say : — 

"  First. — That,  between  the  19th  day  of  January  instant 
and  the  Ist  day  of  March  next,  no  cow,  heifer,  bull,  bullock, 
ox,  calf,  sheep,  lamb,  goat  or  swine  shall  be  brought  or  sent 
to  any  public  fair,  market  or  place  within  the  said  parts  of 
Lindsey  for  the  purpose  of  exhibition  or  sale. 

''  Thirdly.— That  it  shall  not  be  lawful  between  the  dates 
aforesaid  to  remove  any  cow,  heifer,  bull,  bullock,  ox  or  calf 
from  place  to  place  within  the  said  parts  of  Lindsey  over, 
along  or  across  any  highway  or  public  ro|td  (not  being  a 
railroad),  except  hi  cattle  for  the  purpose  of  slaughter, 
which  fat  cattle  may  be  removed  for  that  purpose  with  the 
licence  of  a  justice  of  the  peace  of  the  said  parts,  and  shall 
before  removal  be  marked  by  part  of  the  hair  being  con- 
spicuously clipped  off  in  the  form  of  a  cross  from  one  of  the 
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hind  quarters,  and  in  the  said  licence  the  justice  shall  state  1866. 
the  name  and  residence  of  (he  seller,  that  he  has  been  satis-  stanbopi 
fied  by  the  evidence  of  an  inspector  or  otherwise  of  the 
healthiness  of  the  animal,  that  the  animal  has  been  in  the 
seller's  possession  thirty  days  at  least  immediately  pre- 
vious to  such  removal,  and  that  during  six  weeks  imme- 
diately preceding  such  removal  no  case  of  cattle  plague  has 
occurred  within  one  mile  from  the  premises  from  which  such 
removal  is  to  take  place,  and  that  the  licence  shall  be  in 
force  forty-eight  hours  from  its  date  and  issue  and  no 
longer;  and  also  except  any  other  cattle  which  may  be 
removed  from  one  part  of  a  farm  to  any  other  part  of  the 
same  farm  contiguous  thereto  and  in  the  occupation  of 
the  same  person  with  the  licence  of  a  justice  of  the  peace 
of  the  said  parts. 

"  Lastly. — Notice  is  hereby  given  that  every  person 
offending  against  the  orders  and  regulations  hereinbefore 
contained  will  be  liable  to  forfeit  for  such  offence  a  sum  not 
exceeding  20i" 

From  the  evidence  adduced  it  appeared  that  the  Appel- 
lant, being  in  possession  of  a  quantity  of  fat  cattle,  sent 
the  following  letter,  oh  the  28th  January^  1866,  to  Moses 
£lmhirst,  Esq.,  a  justice  of  the  peace  for  the  parts  of 
Lindsey : — 

"  Revesby  Abbey;* 
"  Sunday,  January  28th,  1866." 
"  Dear  Elmhirst,'' 
**  Mr.  Bell  has  become  rather  frightened  at  the  plague 
being  at  Mareham-le-fen  (two  miles  from  my  farm),  and  my 
feeding  beasts  being  pretty  fat  he  wishes  to  send  them  at 
once  to  Tattershall  to  Great  Northern  Station,  to  be  sent  to 
London  to-day  and  sold  and  killed  to-morrow  morning. 

"  There  are  ten  short  horns  steers,  two  cows  and  seven 
Scotch  steers. 
'*  Mr.  Bell  sends  a  note  to  the  Horncastle  inspector  to 
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1866.       give  a  warrant  of  tbeir  health,  without  which  it  most  be 
STAMHora      understood  that  your  order  is  not  to  be  used. 

**  I  also  want  a  certificate  for  the  removal  of  my  animak 
across  the  road  with  the  inspector's  permission. 
"  Yours  sincerely, 

'' J.  Banki  Stanhoft: 
"  Moses  Elmhirst,  Esq." 

With  this  letter  was  inclosed  a  memorandum  from  Mr. 
Bell  (Mr.  Stanhopes  steward),  from  which  the  followiug, 
being  the  part  relating  to  the  animals  in  question,  is  an 
extract : — 

^'  Mem.  for  Moses  JElmhirsi,  Esq. 

'*  List  of  beasts  belonging  to  James  Banks  <Stoi^ 
Esq.,  intended  to  be  forwarded  by  railway  from  Tatur- 
shall  Station  to  Manchester, 

''  Ten  short-homed  buHockd  (5  white  and  5  roan). 

"  Two  short-horned  cows  (1  white  and  1  roan). 

''  Six  Scotch  bullocks  (4  dun  and  2  red). 

''Geo.Btr 

"  Revesby,  28th  January,  1866. 
"  I  certify  that  the  above-stated  beasts  are  all  heaHhf 
so  far  as  I  know,  but  they  will  only  be  forwarded  by  ike 
order  of  an  inspector,  which  is  applied  for. — O.  B^ 

Mr.  Elmhirst,  on  this  application,  granted  a  licence  in 
the  form  settled  by  the  Quarter  Sessions  at  which  the 
above-mentioned  order  was  made,  and  supplied  under  the 
direction  of  a  Court  to  the  justices  for  the  parts  otl^ndiij, 
of  which  licence  the  following  is  a  copy : — 

^'  Lincolnshire,  Lindsey, 

Licence  to  remove  cattle. 

"  I  hereby  permit  the  removal  of 

"  Two  cows,  short-horned,  1  roan,  1  white, 

^,  ^.  ,        ,    «    ,     f  10  short-homed,  6  roan,  5  white, 
*'  Sixteen  bullocks  i^o,,  .,        o^ 

(  6  Scotch,  4  dun,  2  red, 

the  property  of  James  Banks  Stanhope,  Esq.,  M.P.  o' 


XXIX  VICTORIA.  463 

Revesby,  to  London  or  Manchester,  to  be  removed  from       1866.    • 
Revesby  to  London  or  Manchester  vi&  Tattershall  Station,     Stanhope 
being  for  immediate  slaughter,  it  appearing  to  me  that  the     tboribt. 
disease  has  not  appeared  within  one  mile  of  the  premises 
from  which  the  cattle  are  to  be  removed  within  six  weeks 
from  this  date;  the  same  are  not  infected  by  the  disorder 
generally  designated  Uhe  cattle  plague/  and  have  been  thirty 
days  at  least  in  the  possession  of  the  applicant  for  this  licence. 

**  This  licence  shall  remain  in  force  until  2.15  o'clock  in 
the  afternoon  of  Tuesday  next,  the  30tb  day  of  January, 
1866. 

'^  Given  under  my  hand  this  28th  day  6{  January,  1856. 

''  Mas.  Elmhirst, 

'^  A  justice  of  the  peace  acting  in  and 

for  the  parts  of  Lindsey*^ 

Notes  at  the  back  of  the  licence. 

'^  None  of  the  animals  named  within  may  be  removed 
between  an  hour  after  sunset  and  an  hour  before  sunrise. 

*^  The  holder  of  this  licence  must  produce  and  show  it  to 
any  person  requiring  him  so  to  do. 

"  Within  two  days  after  the  expiration  of  the  time  for 
which  this  licence  is  granted  it  must  be  sent  (if  by  post 
prepaid)  to  the  justice  of  the  peace  who  granted  it. 

"  Animals  before  removal  to  be  marked  by  part  of  the 
hair  being  conspicuously  clipped  off  in  the  ^jprm  of  a  cross 
from  one  of  the  hind  quarters.     Penalty  20/." 

A  certificate  of  the  inspector  that  Appellant's  cattle  were 
healthy  having  lt.een  obtained,  the  cattle  named  in  the 
information  were,  on  the  29th  day  of  January,  1866,  re- 
moved under  this  licence  along  the  highway  from  Revesby 
to  TatiershaU  railway  station,  en  route  for  Manchester^ 
and  there  sold. 

It  was  contended,  on  the  part  of  the  Appellant,  that  the 
cattle  were  proved  to  be  fat  cattle,  removed  under  the 
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^866.  authority  of  a  licence  duly  granted  in  compIiaDce  with  the 
Stamhopb  terms  of  the  order,  and  that  the  information  ought  theI^ 
Thoribt.  ^^^^  ^  ^  dismissed.  On  the  part  of  the  RespoDdent  it 
nvas  contended  that  the  licence  granted  by  Mr.  Hmkirst 
was  invalid,  and  did  not  authorize  the  removal.  Mr. 
£lmhirst  was  called  as  a  witness  by  the  RespoodeDt,  aod 
such  parts  of  his  evidence  as  bear  upon  the  point  in  qaestkxi 
are  here  given.     He  said — 

'M  am  a  justice  for  the  parts  of  Lindsey,  aud  act  at  the 
Homcastle  petty  sessions. 

"  On  the  28th  of  January  I  received  the  letter  prodnced 
(being  the  above-mentioned  letter  from  Mr.  Stanhope), 
I  have  the  licence  in  my  possession  which  I  granted  up 
that  letter.  I  produce  it.  The  letter  was  brought  by  Mr. 
Stanhope's  servant.  I  saw  him,  and  sent  back  the  order, 
with  the  letter,  by  him.  I  gave  the  letter  back  and 
sent  a  letter  to  Mr.  Stanhope,  stating  that  I  had  bad  vei; 
little  time  to  make  the  order,  and  had  sent  his  letter  in  case 
any  mistake  should  have  been  made  in  the  numbers  be 
would  see  it  had  not  originated  with  me. 

''  I  received  a  communication  from  Mr.  Bell  inclosed  b 
Mr.  Stanhope's  letter.  I  also  sent  that  letter  back.  I 
have  no  doubt  this  is  the  letter  (the  memorandum  from  Mr. 
Sell  above  set  forth). 

"  I  had  no  other  evidence  when  I  granted  the  certificate 
than  the  letter  from  Mr.  Stanhope  and  the  letter  from  Mr. 
Bell. 

*'  I  had  no  other  evidence  that  there  was  no  cattle  plag^^^ 
within  one  mile  of  Mr.  Stanhope's  premises  than  bis  state 
ment  in  his  letter  about  Mareham-le-fen,  I  was  aware 
that  there  was  cattle  plague  at  Mareham,  but  I  was  not 
aware  that  it  was  nearer.  I  had  no  evidence  that  it  was 
nearer.  , »     ♦    * 

*^  I  read  the  letter  as  if  it  contained  a  statement  that  there 
was  no  cattle  plague  within  a  mile.'* 
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John  Bett,  another  witness  called  on  behalf  of  the  Re-        1866. 
spondent,  said :—  stanbope 

'M  am  a  tenant  of  Mr.  Stanhope's.  My  farm-yard  is  „  ** 
from  half  to  three-quarters  of  a  mile  from  Mr.  Stanhope*s, 
I  don't  think  it  is  a  mile.  I  have  had  the  cattle  plague.  I 
perceived  two  beasts  not  well  on  the  Saturday  the  27thy  about 
9  or  10  o'clock.  I  perceived  that  they  did  not  eat  quite  so 
freely  as  they  used  to  do.  I  came  to  the  market.  I  saw 
the  inspector  Mr.  Thompson  that  evening  at  the  Fighting 
CochSf  in  Horncastk.  Mr.  Thompson  gave  me  some 
drinks.  I  could  not  see  any  change  in  them  on  Sunday. 
They  were  only  off  their  food.  I  told  Mr.  Thompson  I 
would  let  him  know  if  they  wera  no  better.  I  posted  him 
a  letter  on  Sunday  evening.  I  sent  him  a  messenger  on 
the  Monday  morning  a  little  after  six.  We  shot  two  of  the 
beasts  that  same  Monday  night  and  buried  them,  they  were 
not  like  dying.  The  inspector  said  one  of  them  was  a  bad 
case.  I  am  not  aware  that  I  mentioned  that  my  beasts 
were  ill  to  anybody  but  Mr.  Thompson  on  the  Saturday. 
I  mentioned  to  Mr.  Bell  about  10  o'clock  on  Sunday 
morning  that  I  had  two  beasts  that  were  not  very  well. 
Mr.  Bell  said  that  he  had  one  not  very  well,  and  I  went 
with  him  to  look  at  it;  I  told  him  that  it  had  nothing  the 
matter  with  it.  When  I  saw  Mr.  BeU  he  said  he  was 
going  up  to  see  Mr.  Stanhope,  for  he  was  anxious  about 
the  beast,  and  asked  me  to  go  with  him.  Mr.  Bell 
told  Mr.  Stanhope  I  had  called  in,  and  as  they  had  a 
Scotch  beast  not  very  well,  he  had  asked  me  to  look  at  it 
Mr.  Stanhope  said  Mr.  Bell  does  not  think  they  will  pay 
for  keeping  any  longer,  and  the  cattle  plague  is  getting 
nearer  all  round,  and  advises  us  to  sell  them.  Mr.  Bell 
told  Mr.  Stanhope  I  had  two  beasts  that  were  not  very 
well.  I  had  no  suspicion  that  it  was  the  cattle  plague  then. 
Mr.  Stanhope  asked  me '  I  hope  you  don't  think  you  have 
got  the  cattle  plague.'     I  said  '  No,  I  do  not,  I  only  think 

VOL.  I.— c.  p.  K  K 
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1866,  they  have  over-eaten  of  chaff/  Mr.  Stanhope  asked  me, 
Stahhopi  as  soon  as  be  had  agreed  to  sell  them,  where  I  thooglit 
Thoeibt.  ^®y  ^^^  better  go  to,  and  I  told  him  to  JUanchetter  market, 
on  Tuesday.  Mr.  Bell  wished  them  to  go  to  Londohy  as 
that  was  nearer.  It  was  decided  they  should  go  to  Zoiufoi, 
if  the  certificate  could  be  got  from  the  inspector  and  trucks 
could  be  got*  I  was  there  when  the  man  was  sent  for  the 
licence.  I  don't  know  whether  I  or  Mr.  Bell  or  Mr.  S(a«- 
hope  spoke  about  the  inspector.  I  was  not  there  when  he 
came.  •  •  »  *  On  re-examination  witness  said 
•  •  •  #  <c  Qijg  cause  the  cattle  were  sent  away  was 
the  cattle  plague  was  approaching.  It  had  been  at  Maft- 
ham-le-fen.  1  don't  knofv  how  long  it  had  been  there.  1 
heard  it  had  got  nearer  us  at  Mr.  John  Sharpe's  of  Mixn- 
ham-le-fen,  that  would  be  more  than  a  mile  from  me, 
I)  miles  from  Mr.  Stanhope^s.  It  had  got  balf-a4Dile 
nearer  in  the  week." 

The  justices  found  that  there  was  no  fraud  on  the  part 
of  the  Appellant  in  obtaining  the  licence,  but  ruled  that  in 
point  of  law  it  was  the  duty  of  a  person  applying  for  a 
licence  to  show  affirmatively  to  the  justice  to  whom  the 
application  was  made  that  there  was  no  cattle  plague 
within  one  mile  of  the  farm  from  which  the  removal  was  to 
take  place ;  that  the  Appellant  ought  to  have  shown  this, 
which  his  letter  of  the  28th  January  did  not  do;  that 
therefore  the  licence  granted  by  Mr.  Ebnhirst  was  a  void 
licence,  and  did  not  authorize  the  removal;  and  they  cod- 
victed  the  Appellant  in  a  penalty  of  20^  and  costs. 

On  the  6th  March,  the  justices  received  notice  from  the 
Appellant's  solicitors,  requiring  them  to  state  this  case. 
The  Appellant  entered  into  a  recognizance  to  prosecute  b» 
appeal  on  the  10th  March,  and  the  case  was  given  uader 
the  hands  of  the  justices  on  the  24th  March. 

The  point  for  the  decision  of  the  Court  was  whether  the 
ruling  as  to  the  invalidity  of  the  licence  on  the  groomi 
stated  above  was  correct. 


XXIX  VICTORIA. 


467 


Manisty  (J.  F.  Stephen  with  him),  for  the  Respondent,        1866. 
There  is  a  preliminary  objection  to  this  case  being  heard,     stamhopb 
The  question  turns  on  the  construction  of  stat.  20  &  21  Vict.  «. 

c.  43,  ss.  2,  3.  Under  sect.  2,  either  party  to  a  proceeding 
before  a  justice  or  justices  may,  if  dissatisfied  with  the 
determination  in  point  of  law,  apply  in  writing  within  three 
days  after  the  same  to  him  or  them  to  state  and  sign  a  case; 
and  by  sect  3,  ''The  Appellant  at  the  time  of  making  such 
application  and  before  a  case  shall  be  stated  and  delivered 
to  him  by  the  justice  or  justices  shall  in  every  instance 
enter  into  a  recognizance,"  &c.  Here  the  conviction 
took  place  on  March  3rd,  the  case  was  applied  for  on 
March  6th,  the  recognizance  ^s  not  entered  into  until 
March  10th,  and  the  case  was  not  delivered  to  the  Appel- 
lant till  the  24th  March.  But  the  true  reading  of  the 
statute  requires  that  the  recognizance  should  be  entered 
into  at  the  time  of  making  the  application  for  (he  case,  that 
is,  within  the  three  days.  In  Chapman,  app.,  Robinson, 
resp.  (a),  it  was  held  that  where  justices  convict,  and,  upon 
being  immediately  thereupon  applied  to  for  a  case,  accede 
at  once,  it  is  sufficient  under  sect  3,  that  the  Appellant  enter 
into  a  recognizance  within  three  days  from  the  determination 
and  before  a  case  is  stated  and  delivered  to  him,  though 
the  recognizance  be  not  entered  into  ''  at  the  time  of  making 
such  application.''  IByles,  J.,  referred  to  Morgan  v.  J5i« 
wards  (&),  which  shows  that,  under  the  provisions  of  sect.  2, 
the  transmission  of  the  case  to  the  Court  above  by  the 
Appellant,  and  the  giving  the  notice  of  appeal  with  a  copy 
of  the  case  to  the  Respondent  within  the  three  days  named 
in  the  section,  are  conditions  precedent  to  the  right  of  the 
Appellant  to  have  the  case  heard ;  and  that  an  objection 
arising  from  the  omission  to  do  so  cannot  be  waived.] 

BoviU  {Hannen  and  E.  Stanhope  with  him),  contriL — 
It  is  true  that,  at  the  commencement  of  sect.  3,  the  words 

(o)  1  £.  ^  £.  25.  {b)  5  H.l^  N.  415. 
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1866.  are,  "The  Appellant,  at  the  time  of  making  such  applici- 
Stamhopb  tion,  and  before  a  case  shall  be  stated/*  &c.,  shall  enter  into 
Thokibt.  the  recognizance;  but  Chapman,  app.,  iSoftuMOiiy  re8p.(a) 
has  decided  that  it  is  not  necessary  that  the  recognizance 
should  be  entered  into  at  the  time  of  making  the  applica- 
tion,; and,  if  those  words  do  not  govern  the  question,  the 
only  other  requirement  in  respect  of  time  is  that  they  shall 
be  entered  into  "  before  a  case  shall  be  stated  and  deli- 
vered,*' and  that  was  satisfied.  The  whole  scope  of  the 
statute  is  that  the  recognizance  shall  be  entered  into  be- 
fore the  case  is  delivered  to  the  Appellant,  and  it  is 
unnecessary  that  it  should  be  entered  into  within  the 
three  days.  The  section ^es  on  to  provide,  that  "the 
Appellant  shall,  at  the  same  time,  and  before  he  shall  be 
entitled  to  have  the  case  delivered  to  him/'  pay  the  clerk 
to  the  justice  or  justices  his  fees  for  the  case  and  recog- 
nizances; but  the  fees  for  the  case  must  depend  upon 
its  being  granted  and  its  length,  and  it  could  never  hare 
been  intended  that  those  fees  should  be  paid  within  three 
days.  An  Appellant  cannot  pay  the  fees  for  the  case 
until  it  is  ready  to  be  delivered  to  him  and  he  knows  its 
length,  and  what  they  amount  to.  ISmith,  J.  The  sche- 
dule A.,  referred  to  in  sect.  3,  which  regulates  the  fees 
by  the  number  of  folios,  assists  your  argument]  Mo^^ 
over,  secti  4  provides,  that  the  justice  or  justices  may  refuse 
a  case  where  they  think  the  application  frivolous;  and  sect  5 
provides,  that  in  case  of  refusal  application  may  be  made  to 
the  Queen's  Bench  for  a  rule,  and  the  justice  or  justices, 
*^  upon  being  served  with  such  rule  absolute,  shall  state  a 
case  accordingly,  upon  the  Appellant  entering  into  such  re- 
cognizance as  is  herein-before  provided."  [£y2es,  J.  If 
the  words  at  the  commencement  of  the  3rd  section,  "  at 
the  time  of  making  such  application  and  before  a  case 
shall  be  stated,"  may  be  read  ''at  the  time  of  making 

(a)  1  £.  ^  £.  25. 
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such    application    or   before    a   case    shall    be   stated/'        1866. 
your  contentioD  would  be  right.]  Stanhofs 


Manisiy. — If  the  construction  contended  for  on  the  part 
of  the  Appellant  should  be  adopted,  the  result  will  be  that 
a  pauper  may  make  an  application  for  a  case,  and  put  the 
justice's  clerk  to  enormous  trouble  and  costs  in  preparing 
it,  for  the  payment  of  which  there  will  be  no  security. 

Erie,  C.  J. — ^The  statute  is  what  we  are  to  be  guided  by, 
and  we  think  the  recognizance  has  been  entered  into  here 
within  the  period  allowed  by  the  Act 

Bovill  for  the  Appellant. — pie  conviction  was  wrong. 
The  order  of  the  Quarter  Sessions  was  admitted ;  and  it 
provides  that  fat  cattle  may  be  removed  with  the  licence 
of  a  justice,  and  that  in  the  licence  he  shall  state  inter 
alia  that  he  has  been  satisfied,  by  the  evidence  of  an 
inspector  or  otherwise,  that  no  cattle  plague  had  occurred 
within  one  mile  from  the  premises  from  which  the  removal 
is  to  take  place.  He  may  therefore  be  satisfied  either  by 
evidence  or  by  his  own  knowledge  of  the  fact,  and  he  has 
no  power  to  summon  witnesses.  It  is  clear,  therefore,  that, 
in  granting  the  licence  to  the  Appellant,  the  justice  here 
was  acting  within  his  jurisdiction,  and  that  it  was  not  com- 
petent to  the  convicting  magistrates,  who  held  the  licence 
to  be  void  upon  the  ground  that  the  evidence  upon  which 
it  had  been  granted  was  insufficient,  to  inquire  into  that 
evidence.  They  rule  that  there  was  no  fraud  in  obtaining 
the  licence  :  Paley  on  Convictions  by  Macnamara,  6th  ed., 
p.  126. 

Manisty  for  the  Respondent. — The  question  is  not  as  if 
there  had  been  conflicting  evidence  before  the  licensing 
magistrate,  and  this  Court  had  been  asked  to  inquire  into 
a  question  of  fact  It  is  upon  the  ground  that  there  was 
no  evidence  before  him  that  the  convicting  magistrates 
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1866.  held  the  licence  void.  The  testimony  of  Mr.  Elmiirst  is 
Stamhopi  that  he  had  no  other  '^  evidence "  when  he  granted  the 
Tbokibt.  certificate  than  the  letters  from  the  Appellant  and  Mr. 
Bell.  [Byles,  J.  Your  contention  is  that  ''eTidenoe" 
there  means  evidence  in  the  legal  sense.]  [Smithy  J.  The 
justices  convict  the  Appellant  for  removing  the  cattle 
without  a  licence.] 

Eblb,  C.  J.  I  am  of  opinion  that  this  conviction  was 
wrong.  Power  to  convict  is  given  to  the  magistrates  if 
cattle  are  removed  without  the  licence  of  a  justice.  Here 
the  cattle  were  removed  with  such  licence,  and  there- 
fore the  conviction  was  wrong  in  point  of  law.  The  Ap- 
pellant applied  to  a  justice  for  the  licence,  and  it  is  found 
by  the  convicting  justices  that  there  was  nothing  like  in* 
tentional  deception  or  violation  of  the  law  on  his  part ;  bat 
they  thought  that  they  ^ere  entitled  to  inquire  into  the 
amount  of  evidence  before  the  licensing  justice.  I  think 
they  had  no  right  to  do  so,  and  therefore  that  the  con- 
viction must  be  quashed.  The  magistrates  however  acted 
under  a  painful  sense  of  duty,  with  a  determination  reso- 
lutely to  do  their  duty  in  a  time  of  danger  and  in  a  matter 
of  the  highest  importance  to  the  public. 

Btlbs,  Keating  and  Smith,  JJ.,  concurred. 

Conviction  quashed. 
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Where  a  railway  company,  in  exercise  of  a  statutory  right,  runs  its  trains  Eailwaw  < 
over  the  line  of  another  railway  company  and  causes  an  obatructioo,  and  pawusm 
therehy  the  latter  company  are  prevented  from  delivering  certain  eoods  Coneurrtut 
within  the  ordinary  time,  such  company  will,  nevertheless,  have  fulfilled  rumnimg  powers 
a  contract  to  deliver  those  goods  within  a  reasonabU  time  if  it  be  proved  ^y  gtaiuU, 
that  they  have  used  every  exertion  to  clear  the  line,  and  have  delivered  Commom  ear- 
as  soon  as  was  possible  under  the  curcumstances.     .  rierw, 

A  PPEAL  by  the  Defendants  from  the  decision  of  the  «  nlgamuMe  '* 
"^"^^    County  Court  judge  of  Boston,   who  stated  the  '*"*•" 
following  case. 

This  was  an  action  to  recover  the  sum  of  23/.  1  Is.  9<2. 
It  was  admitted  by  the  Defendants  at  the  trial,  that  the 
Plaintiff  was  entitled  to  a  verdict  for  18/.  I5s.  3d.;  and  the 
only  question  in  dispute  was  whether  he  was  entitled  to 
recover  the  balance  of  4/.  I6s.  6d.  The  Plaintiff  was 
a  poulterer^  carrying  on  business  at  Boston,  and  the  De« 
fendants  were  common  carriers  of  goods  along  their  line 
of  railway  from  Boston  to  London. 

On  the  1st  June,  1858,  the  Defendants,  under  the  provi* 
sions  of  the  8  &  9  Vict.  c.  20,  s.  87,  entered  into  an  agreement  - 
with  the  Midland  Railway  Company  for  the  use  by  the 
latter  company  of  that  part  of  the  said  line  of  railway  lying 
between  HitcJdn  and  London ;  and  since  the  date  of  the 
agreement  the  Midland  Railway  Company  have  always 
used  the  said  part  between  Hitchin  and  London  in  accord- 
ance with  the  terms  thereof.  A  copy  of  that  agreement 
and  of  the  Act  of  Parliament  confirming  the  same  was 
to  be  taken  to  form  part  of  the  case. 

The  Defendants  are  in  the  habit  of  despatching  from 
Boston  every  evening  a  goods  train,  which,  under  ordinary 
circumstances,  arrives  in  London  in  time  for  the  early 
market  on  the  following  morning.  Meat  and  poultry  sent 
by  this  train  are  understood  by  the  company  to  be  intended 
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and  are  usually  delivered  in  time  for  those  markets.  The 
rate  for  the  carriage  of  perishable  articles,  including  meat 
and  poultry,  is,  and  is  authorized  by  the  company's  Act  to 
be,  higher  than  the  rate  for  the  carriage  of  nonperishable 
articles. 

The  company's  Act  above  referred  toisthel3&14  Fief, 
c.  Ixi,  and  if  necessary  was  to  be  deemed  to  form  part  of 
the  case. 

On  the  30th  August  1865  the  Plaintiff  delivered  to 
the  Defendants  three  hampers  of  poultry  for  conveyance 
from  Boston  to  London,  and  paid  the  Defendants  the  som 
of  I3#.  9d.,  being  the  ordinary  charge  for  the  carriage  of 
poultry  from  Boston  to  London. 

The  Defendants  were  aware  the  said  poultry  was  intended 
for  the  early  London  market  on  the  following  morning,  but 
no  special  contract  was  made  for  its  carriage,  unless  any 
such  contract  could  be  implied  from  the  circumstance 
above  stated.  No  time  bills  of  the  arrival  and  departure 
of  the  said  train  had  ever  been  published. 

The  Plaintiff's  poultry  would  have  arrived  in  London  at 
the  usual  time,  so  that  it  could  have  been  delivered  in  time 
for  the  early  market,  but  for  the  occurrence  between  Hitckin 
and  London  of  an  accident,  by  which  both  lines  of  railway 
were  blocked  up.  The  accident  was  caused  by  a  passenger 
train  belonging  to  the  Midland  Railway  Company,  and  then 
running  over  the  said  line  of  railway  between  Hiichin  and 
London  by  virtue  of  the  said  agreement,  which  came  into 
collision  with  a  coal  train  belonging  to  the  Defendants. 
At  the  time  of  the  accident  the  passenger  train  was  under 
the  charge  and  control  of  the  servants  of  the  Midland  Rail- 
way Company  solely,  and  the  collision  was  solely  caused  by 
the  negligence  of  the  servants  of  the  Midland  Railway 
Company.  Immediately  after  the  occurrence  of  the  coUbion 
every  possible  step  was  taken  to  clear  the  line  and  restore 
the  traffic ;  but,  in  spite  of  every  exertion  that  could  be 
made,  the  line  remained  blocked  ^up  for  some  hours,  and 
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several  trains  oF  the  Defendants,  including  that  conveying 
the  Plaintiff's  poultry,  were  necessarily  detained  until  the 
line  was  suflSciently  cleared  to  admit  of  their  proceeding. 
Upon  the  clearing  of  the  line  the  said  goods  train  was  de- 
spatched to  London,  but  solely  in  consequence  of  the  delay 
caused  by  the  collision,  and  the  time  occupied  in  clearing 
the  line,  arrived  there  six  hours  after  the  time  at  which 
such  train  usually  arrives.  Upon  the  arrival  of  the  train 
the  Plaintiff's  poultry  was  delivered  in  the  ordinary 
course;  but  solely  in  consequence  of  the  late  arrival 
caused  in  the  manner  mentioned  was  not  in  time  for  the 
early  market,  and  the  plaintiff  sustained  thereby  damage 
to  the  amount  of  4/.  I65.  6d. 

Upon  that  state  of  facts  it  was  contended  on  behalf  of 
the  Plaintiff  that  there  was  an  implied  contract  by  the  De- 
fendants that  the  poultry  should  arrive  in  time  for  the  early 
market;  that  the  Defendants,  being  common  carriers,  and  in 
the  nature  of  insurers,  were  not  excused  by  the  negligence  of 
the  Midland  Railway  Company  for  the  non-fulfilment  of 
the  contract;  that  the  Defendants  were  responsible  for 
any  negligence  of  the  Midland  Railway  Company,  who 
used  the  line  by  their  permission ;  and  further  that  the  facts 
showed  a  breach  of  contract  to  carry  and  deliver  within  a 
reasonable  time.  For  the  Defendants  it  was  urged  that 
there  was  no  contract  to  deliver  in  time  for  the  market,  and 
that  the  delay,  caused  as  it  was  solely  by  the  negligence 
of  the  Midland  Railway  Company,  was  not  unreasonable. 

The  learned  County  Court  judge  was  of  opinion  that 
there  was  no  implied  contract  to  carry  and  deliver  in  time 
for  the  early  market,  but  merely  a  contract  to  carry  and 
deliver  within  a  reasonable  time ;  and  held  that  as  the 
Midland  Railway  Company  used  the  Great  Northern 
Railway  by  permission  of  the  Defendants,  the  latter  were 
responsible  for  delay  caused  by  negligence  of  the  servants 
of  the  former  company,  and,  therefore,  the  delivery  was 
not  within  a  reasonable  time;  and  he  gave  judgment  for 
the  Plaintiff  for  the  whole  amount  claimed. 
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The  question  for  the  opinion  of  the  Court  of  Common 
Pleas  was  whether  the  Defendants  were  responsible  for 
delay  caused  by  the  negligence  of  the  servants  of  the  Mid' 
land  Railway  Company  under  the  circumstances  abore 
stated*  If  the  Court  should  be  of  opinion  that  there  wu 
an  implied  contract  to  deliver  in  time  for  the  early  market, 
or  that  the  Defendants  were  responsible  for  the  delay  arising 
under  the  circumstances  above  stated,  the  verdict  was  to 
stand.  If  the  Court  should  be  of  opinion  there  was  do 
such  contract,  and  that  the  Defendants  were  not  responsible 
for  such  delay,  the  verdict  was  to  be  reduced  to  the  sum  of 
18/.  15«.  3d. 

Hayes,  Serjt,  for  the  Respondent,  admitted  that  he  could 
not  after  the  findmg  of  the  judge  contend  that  there  was 
an  implied  contract  on  the  part  of  the  Appellants  to  (l^ 
liver  for  the  early  market. 


Cave,  for  the  Defendant,  then  argued  that  the  contract 
to  deliver  the  goods  within  a  reasonable  time  bad  been 
fulfilled ;  that  the  accident  had  been  caused  by  the  Dili- 
gence of  another  railway  company,  with  which  the  Defeod- 
ants  had  entered  mto  a  contract,  as  they  were  empowered 
to  do  under  the  provisions  of  the  Railway  Clauses  Conso- 
lidation Act,  8  &  9  Vict.  c.  20,  s.  87,  for  the  purpose  of 
allowing  the  passage  of  the  carriages  of  such  railway  com- 
pany over  their  (the  Defendants')  railway ;  that  the  agree- 
ment had  been  confirmed  by  the  special  Act  23  &  24  Ftct 
c.  Ixvii,  s.  16,  and  that  the  accident  arose  in  the  use  of  tbe 
Great  Northern  Railway  by  such  other  company  under 
that  agreement ;  that,  as  the  default  of  such  other  company 
was  the  cause  of  the  delay  thus  beyond  the  Defendants' 
control,  their  duty  under  such  circumstances  was  to  sanl 
on  the  goods  as  soon  as  possible,  and  this  the  judge  bad 
found  they  did,  and  he  cited  Briddon  v.  Great  Northern 
Railway  Company  (a) ;  and  lastly,  that,  although  there  was 
a)  28  L.J.,  Ejt.  51. 
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a  clause  of  iDdemnity  in  the  agreement  between  the  two 
companies,  by  which  the  Midland  Railway  were  to  in- 
demnify the  Defendants  against  all  claims  and  damages 
caused  by  their  default,  the  Plaintiff,  not  being  a  party  to 
that  agreement,  could  not  claim  any  advantage  from  it. 
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Hayes,  Serjt.,  for  the  Plaintiff,  contended  that  as  it  was 
a  duty  on  the  part  of  the  Defendants  as  common  carriers 
to  deliver  safely,  the  present  defence  could  be  no  excuse  if 
the  goods  were  lost,  or  if  they  were  injured ;  and  that  there 
was  no  reason  for  saying  that  the  rule  was  otherwise  in  the 
case  of  delay ;  that  the  Defendants  entered  into  the  con- 
tract with  the  Midland  Railway  Company  knowing  that 
the  line  would  thereby  be  occupied  with  greater  traffic, 
and  that  consequently  they  ought  to  be  held  liable  for 
loss  arising  therefrom ;  that  the  Plaintiff  could  not  sue 
the  Midland  Railway  Company,  as  there  was  no  privity 
between  him  and  them ;  that  Briddon  v.  Oreat  Northern 
Railway  Ctwipany  (a),  which  was  a  case  of  delay  arising  from 
a  snow  storm,  was  clearly  distinguishable  from  the  present ; 
and  that,  the  judge  having  found  as  a  fact  that  there  was 
unreasonable  delay,  the  question  was  already  decided  in 
favour  of  the  Plaintiff,  and  there  was  nothing  on  which 
the  Court  could  adjudicate. 

Cave,  in  reply,  urged  that  the  first  part  of  the  Plaintiff*s 
argument  was  a  misconception  of  the  carrier's  liability  as 
insurer — that  his  liability  in  that  respeet  was  as  to  tlie  safety 
of  the  goods  only,  not  as  to  the  time  of  their  delivery ;  and 
that  the  fact  that  the  Midland  Railway  Company  could 
not  be  sued  was  not  conclusive  against  the  Defendants. 

Erlb,  C.  J.  I  am  of  opinion  that  our  judgment  ought 
to  be  for  the  Defendants,  and  that  the  judgment  of  the 
Court  below  must  be  reversed.  The  action  was  brought  to 
recover  damages  for  not  delivering  goods  within  a  reason- 

(«)  25  L.  J,  Ex.51. 
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able  time,  they  having  been  delayed  on  the  DefeDdaots' 
railway  between  HUckin  and  London  by  reasoD  of  tbe 
breakdown  of  a  train  belonging  to  the  Midlamd  Ra3waj 
Company^  which  company  has  concurrent  mnning  powo!! 
over  the  Defendants'  line.  The  County  Court  judge  bas 
found  that  there  was  a  contract  between  the  Plaintiff  and 
the  Defendants  to  deliver  those  goods  in  Zoniioji  withio  a 
reasonable  time.  Now,  as  common  carriers,  the  Defend- 
ants' chief  duty  is  to  deliver  property  entrusted  to  them 
safely,  but  there  is  no  duty  imposed  upon  them  to  delirer 
within  a  particular  time.  Where  there  is  a  contract  to 
carry,  and  nothing  is  said  as  to  time,  the  carrier  is  bound  to 
deliver  within  a  reasonable  time,  and  that  must  mean  that 
he  shall  use  all  reasonable  means  for  effecting  the  deliTerr. 
The  judge,  however,  though  holding  the  same  view,  has 
given  his  decision  against  the  Defendants,  on  the  groand 
that,  as  the  delay  arose  from  the  running  of  trains  under 
their  agreement  with  the  Midland  Railway  Company,  tbt 
company  having  acted  in  a  manner  as  their  agents,  they  are 
responsible  for  the  delay  so  created. 

In  that  respect  we  think  the  learned  judge  did  not  take 
the  correct  view.  The  private  Act  of  the  Midland  Railway 
Company  recites  that  it  is  for  the  public  interest  that  that 
company  should  have  running  powers  over  the  Defendants 
railway,  and  then  gives  it  such  running  powers.  Iti^ 
clear  from  the  Railways  Clauses  Consolidation  Act,  84^ 
Fic^.  c.  20,  that  all  pecsons  have  the  right  to  use  the 
lines  of  the  different  railways  of  the  country,  "ox^ 
certain  conditions,  though  from  obvious  causes  their  actual 
use  by  the  public  is  almost  impossible.  And  the  Railv^y 
and  Canal  Traffic  Act,  17  &  18  VicL  c.  31,  has  ordered  that 
facilities  shall  be  given  by  the  railway  companies  for  such 
interchange  of  traffic.  The  Midland  Railway  Company 
coming  in  as  they  do  under  these  Acts  of  Parliament,  and 
running  over  the  Defendants'  line  in  pursuance  of  tbero, 
are  exercising  a  statutory  right,  over  which  the  Greo^ 
Northern  Railway  Company  have  no  control;  and  if  n«g" 
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ligence  on  the  part  of  the  Midland  Railway  Company  has 
caused  an  obstruction  of  the  line^  the  Defendants  will  not 
be  liable  for  delay  caused  thereby  if  they  have  used  all 
reasonable  diligence  in  clearing  the  line  of  that  obstruction. 
The  County  Court  judge  has  found  that  they  have  done  so, 
and  the  Defendants  are  therefore  not  responsible. 

BvLBSy  J.  I  am  of  the  same  opinion.  The  first  duty  of 
a  common  carrier  is  to  carry  safely,  and  the  next  is  to  de- 
liver. It  must  be  taken  further  that  this  delivery  ought  to 
be  effected  within  a  reasonable  time,  otherwise  it  is  evident 
that  the  goods  might  be  detained  for  such  a  period  as 
a  year  or  more.  Tindaly  C.  J.,  in  his  written  judgment  in 
Raphael  v.  Pickford  {a),  says,  "The  duty  to  deliver 
within  a  reasonable  time  is  merely  a  term  engrafted  by  legal 
implication  upon  a  promise  or  duty  to  delivei^  generally." 
In  the  present  case,  my  Brother  Hayes  has  treated  the 
question  as  if  "  reasonable"  time  and  "  usual"  time  meant 
the  same  thing.  But  that  is  not  exactly  so.  Under 
ordinary  circumstances,  no  doubt,  a  delivery  within  a 
reasonable  time  would  be  a  delivery  within  the  usual 
time;  but  in  extraordinary  circumstances  such  would  not 
be  the  case.  The  question,  then,  as  between  the  Great 
Northern  Railway  Company  and  the  Plaintiff*  is  this,  that 
an  accident  happened  to  a  train  of  the  Midland  Railway 
Company,  causing  an  obstruction  on  the  Defendants'  rail- 
way, and  thereby  a  delay  in  the  delivery  of  the  Plaintiff^'s 
goods ;  the  cause  of  the  delay  being  beyond  the  Defend- 
ants'control,  and  the  agreement  between  the  parties  showing 
that  this  was  so.  Under  that  state  of  things,  and  having 
regard  to  what  the  Defendants  did,  I  think  that  the  delivery 
was  effected  in  a  reasonable  time,  and  that  the  Defendants 
are  not  responsible.  As  to  any  remedy  over  that  may  or 
may  not  be,  but  it  is  clear  that  the  Plaintiff*  is  not  acting 
rightly  in  suing  the  Great  Northern  Railway  Company. 
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(a;  5  If.  4^  G.  551,  558. 
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Keating,  J.  I  am  of  the  same  opinion.  The  County 
Court  judge  has  found  as  a  fact  that  the  Defendants' 
servants  effected  a  removal  of  the  cause  of  delay  in  the 
shortest  possible  time.  But  his  decision  against  the  De- 
fendants is  on  the  ground  that,  there  being  a  contract  on 
their  part  to  deliver  within  a  reasonable  time,  and  the 
Midland  Railway  Company  having  the  use  of  the  Crreat 
Northern  line  by  the  permission  of  the  Defendants,  they, 
the  Defendants,  were  responsible  for  the  delay  caused 
by  the  servants  of  the  former  company.  This  view  of 
the  case  is  not  strictly  correct,  for  though  true  it  is  that 
there  was  an  agreement  between  these  parties,  it  was  only 
true  in  one  sense  that  the  Midland  Railway  Company  ran 
their  trains  with  the  permission  of  the  Defendants.  The 
Defendants  were  bound  by  statutory  enactment  to  allow 
those  trains  to  run  on  their  line  for  the  benefit  both  of 
the  Midland  Railway  Company  and  of  the  public.  I  think, 
therefore,  the  County  Court  judge  was  misled  as  to  the 
effect  of  that  agreement,  and  that  his  decision  upon  the  case 
cannot  be  sustained. 

Smith,  J.  I  am  of  the  same  opinion.  No  doubt  a  car- 
rier is  an  insurer  to  the  extent  that  he  must  carry  safely  and 
securely ;  but  there  is  no  authority  for  saying  that  he  ss  an 
insurer  to  the  extent  of  carrying  in  order  to  deliver  at  a 
particular  time.  The  obligation  is  only  to  carry  within  a 
reasonable  time ;  and  what  is  evidence  of  a  reasonable  time 
must  depend  on  the  circumstances  of  each  particular  case, 
as  for  instance  the  state  of  the  roads  at  the  period.  It  is  a 
duty  on  the  part  of  the  carrier  that  he  shall  carry  without 
unreasonable  delay ;  but  his  primary  duty  being  to  deliver 
safely,  delay  and  even  deviation  are  allowable  if  necessary 
to  that  main  purpose.  This  was  clearly  implied  in  Davis 
V.  Garrett  (a),  where  the  duty  alleged  in  the  declaration 
was  to  carry  according  to  the  direct,  usual  and  customary 


(a)  6  Bingham,  716. 
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way,  course,  and  passage,  without  any  voluntary  and  un- 
necessary deviation  or  departure ;  and  the  Court  said,  **  we 
cannot  but  think  that  the  law  does  imply  a  duty  in  the 
owner  of  a  vessel  to  proceed  without  unnecenary  deviation 
in  the  usual  and  customary  course."  So  in  the  case  of  roads, 
where  they  are  so  bad  that  they  cannot  be  used,  it  will 
hardly  be  denied  that  the  carrier  may  deviate. 

The  circumstances  of  this  ease  show  that  the  cause  of 
the  delay  was  beyond  the  control  of  the  Defendants. 
That  being  so  they  were  put  to  a  necessary  delay,  and 
are,  therefore,  not  liable. 

Judgment  for  the  Defendants  (the  Appellants). 
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In  an  action  against  a  sheriff  under  stat  5  &  6  VicU  e,  98,  «.  81,  for  the  escape  SSher{f. 
of  a  debtor,  the  measure  of  damages  is  the  value  of  the  custody  of  the  Eieape. 
debtor  at  the  time  of  the  escape ;  and  to  ascertain  this  the  jury  may  MeoMnre  qf 
consider  not  only  the  means  and  resources  of  the  debtor  then  available  damaget. 
for  pavroent  of  the  debt,  but  also  the  chances  of  payment  which,  having  5^5  yui. 
regard   to  surrounding  circumstances,  might  have  existed  from  the  ^^  99^  j.  3]. 
custody  being  continued. 

A  CTION  against  the  sheriff  of  Ghucegterghire  for  allow- 
ing the  escape  of  an  execution  debtor. 

On  the  trial  at  the  sittings  in  Middlesex  after  Hilary  Term 
before  Byles^  J.,  the  following  facts  were  adduced  in  evi- 
dence. 

The  Plaintiff,  having  obtained  judgment  against  one 
Sartland  on  certain  bills  of  exchange,  issued  a  writ  of  fi.  fa. 
and  afterwards  a  ca.  sa.  against  the  debtor  and  directed  to  the 
present  Defendant.  Heartland  was  then  arrested  under  the 
ca.  sa.,  but  about  a  week  afterwards  effected  his  escape. 


480  EASTER  TERM. 


# 


1866.  At  this  time  he  was  altogether  insolvent  and  had  do  means 
Macrar  or  resources  available  for  payment  of  the  debt  for  wbidi 
Clarkb.  ^^  ^^^  arrested.  It  appeared,  however,  that  the  bills  in 
question  had  been  endorsed  by  Hartland^s  surety  forotba^ 
persons,  also  parties  to  the  bills;  and  that  shortly  before 
the  arrest  one  Edwards,  solicitor  to  the  debtor,  had  ofiered 
to  pay  six  shillings  in  the  pound  on  the  amount  of  the  bills, 
on  condition  that  they  should  be  given  up  to  HarUaMd^ 
in  order  that  actions  in  his  name  might  be  brought  against 
any  of  the  other  parties  to  them.  Edwards,  in  answer 
to  a  question  as  to  what  his  object  was  in  making  this 
offer,  stated  that  the  offer  was  made  without  the  know- 
ledge of  Hartland,  and  entirely  on  his  own  account,  and 
that  as  Hartland  owed  him  considerable  sums  of  money, 
his  object  was  to  make  what  he  could  out  of  the  bills  and  to 
pay  himself  for  what  was  due  to  him.  This  offer  the  Plain- 
tiff refused.  It  appeared  also  that  the  execution  debtor 
was  the  son  of  a  wealthy  man,  much  advanced  in  years, 
being  about  100  years  of  age.  At  the  time  of  the  escape 
the  amount  really  due  to  the  Plaintiff  was  657/. 

The  learned  judge  directed  a  verdict  for  the  Plaintiff,  and 
told  the  jury  that  the  measure  of  damages  was  the  value 
of  the  chances  that,  \f  the  imprisonment  had  been  continued, 
the  remaining  debt  or  any  part  of  it  would  by  that  im- 
prisonment have  been  extorted.  The  jury  found  a  verdict 
for  197/. 

A  rule  was  then  obtained  calling  on  the  Plaintiff  to  show 
cause  why  the  verdict  found  for  him  should  not  be  set  aside 
and  a  new  trial  had,  unless  in  the  meantime  the  Defendant 
consented  to  reduce  the  verdict  to  nominal  damages,  on  the 
ground  that  the  judge  misdirected  the  jury  in  telling  them 
to  consider  the  value  of  the  chances  that,  if  the  imprison- 
ment had  been  continued,  the  remaining  debt  or  any  part  of 
it  would  by  that  imprisonment  have  been  extorted ;  and  in 
not  telling  tliem  to  consider  only  the  means  or  resources  of 
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the  execution  debtor  himseir,  and  that  the  damages  on  the        1866. 
evidence  should  be  nominal.  Macrae 


Karslahe  find  Henry  James  showed  cause. — The  question 
is,  whether  the  jury  were  rightly  directed  as  to  the  measure 
of  damages.  The  6  &  6  Vict.  c.  98,  *.  31,  provides,  that  if 
any  debtor  in  execution  shall  escape  out  of  legal  custody 
after  the  passing  of  that  act,  the  sheriff,  bailiff,  or  other 
person  having  the  custody  of  such  debtor  shall  be  liable 
only  to  an  action  upon  the  case  for  damages  sustained  by 
the  person  or  persons  at  whose  suit  such  debtor  was  taken 
or  imprisoned,  and  shall  not  be  liable  to  any  action  of  debt 
in  consequence  of  such  escape.  In  Clifton  v.  Cooper  (a), 
though  the  case  is  not  precisely  this  one,  it  was  held  that  if 
the  sheriff  having  a  writ  of  execution  delivered  to  him  un- 
necessarily delays  putting  it  in  force,  an  actiAi  on  the  case 
lies  against  him  at  the  suit  of  the  execution  creditor,  though 
no  actual  pecuniary  damage  has  arisen  from  the  default; 
and  the  measure  of  damages  was  alleged  to  be,  not  ne- 
cessarily the  whole  debt,  but  such  a  sum  as  the  jury  think 
equivalent  to  the  real  loss.  The  only  actual  case  where  the 
point  has  been  considered  is  Arden  v.  Goodacre  (ft).  It  is 
there  stated  that  the  true  measure  of  damages  in  an  action 
under  the  above  section  is  the  '*  value  of  the  custody  of  the 
debtor  at  the  moment  of  the  escape."  [Smith,  J.  The 
question  is  what  makes  up  the  damages  ?]  Yes ;  and  in 
that  case  the  mere  contingency,  whether  a  brother  of  the 
debtor  would  or  would  not  give  his  consent  to  an  assignment 
by  the  debtor  of  an  annuity  belonging  to  him,  was  held  a 
proper  subject  of  consideration  in  estimating  the  damages. 
In  Sedgwick  on  Damages,  it  is  said,  p.  511,  2nd  ed.,  ''In 
order  to  show  the  amount  of  damage  he  has  sustained,  the 
Plaintiff  should  also  prove  the  circumstances  of  the  De- 
fendant at  the  time  of  the  arrest,  and  that  he  has  since 

(a)  6  Q.  B.  468.  (6)  11  C.  B.  371. 

VOL.  I. — c.  P.  L  L 


V. 

Clarkb. 


9, 

Clabkb. 
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1866,  absconded,  or  become  insolvent ;  for  if  the  Defendant  were 
^i^ctLAE  originally  in  bad  circumstancesy  or  he  may  be  met  with 
every  day,  and  the  Plaintiff  has  not  in  fact  been  injured 
by  the  negligence  of  the  Defendant,  the  damages  will  be 
merely  nominal.  Mr.  StorAte  says  briefly:  'The  Plaintiff 
must  prove  his  debt  and  the  damage  he  has  sustained 
from  the  sheriff's  negligence.'*'  In  order  to  arrive  at  the 
damages  sustained  by  the  escape  it  is  evident  that  consi- 
deration should  be  given  not  only  to  the  actual  state  of 
the  prisoner  at  the  time,  but  to  his  surrounding  circum- 
stances. Suppose  when  he  was  in  custody  a  friend  came 
and  offered  to  pay  the  debt,  and  at  that  moment  the  debtor 
escaped,  could  it  be  said  that  that  offer  would  not  be  an 
element  in  estimating  the  damages  for  the  escape?  In 
the  cases  decided  under  Lord  CampbelTs  Act,  9  &  10  Vict. 
c.  93,  it  has^een  held  that  a  reasonable  probability  of  a 
pecuniary  benefit  from  the  continuance  of  the  life  of  the 
deceased  is  sufficient  to  enable  the  representative  to  maintain 
an  action :  Dalton  v.  The  South- JEkutem  Railway  Com- 
pany (a) ;  Duckworth  v.  Johnson  (&) ;  Pym  v.  The  Great 
Northern  Railway  Company  {c). 

Macnamara  in  support  of  the  rule.  The  circumstances 
of  this  case  show  that  the  damages  should  have  been 
merely  nominal,  for  it  wq^  clearly  proved  that  the  debtor  at 
the  time  of  the  escape  \«as  hopelessly  insolvent.  In  esti- 
mating the  damages  the  jury  ought  not  to  look  beyond  the 
debtor's  actual  means  and  resources  at  that  time.  It  is  not 
contended  that  the  means  should  be  only  such  as  are  in- 
stantly available,  but  they  should  be  such  only  as  are  in  bis 
possession,  or  to  which  he  has  a  present  title.  We  cannot 
look  at  the  position  occupied  by  the  debtor  at  a  former  time, 
or  at  that  held  by  his  relatives  and  friends  at  the  time  of 


(a)  4  C.  B.,  JV.  S.  296.  (6)  4  H.  4  N.  653. 

(r)  4  B.  4  5.  396. 
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the  escape.  To  do  so  would  be  to  introduce  vagueness  and  1866. 
uncertainty,  and  would  perhaps  be  the  means  of  working  macbab 
great  injustice  to  the  Defendant.  [Keating,  J.  Would  ciabbb. 
not  your  definition  exclude  those  cases  which  have  been 
held  good  under  Lord  CamphelCs  Act?]  Those  cases  are 
not  parallel  with  the  present.  It  is  evident  that  there  must 
be  a  limit  to  the  matters  taken  into  consideration — it  could 
not,  for  instance,  be  said  that  the  probability  of  a  sum  of 
money  being  left  by  will  ought  to  form  one  of  them.  In 
Arden  v.  Goodacre  (a),  there  was  property  over  which  the 
debtor  had  control.  [SmtM,  J.  A.  man  may,  nevertheless, 
raise  money  on  post  obit  bonds.]  That  is  so ;  but  still  it 
is  too  vague  a  matter  for  a  jury  to  consider  in  the  damages, 
Sedgwick  in  his  book  on  damages,  p.  508,  2nd  ed.,  after 
stating  that  it  is  an  important  inquiry  to  ascertain  whether 
the  recovery  of  the  debt  has  been  prejudiced  by  the  acts  of 
the  Defendant— in  other  words,  whether  under  any  circum- 
stances it  could  be  collected  of  the  Defendant's  property, 
observes,  p.  509,  as  follows :  'Mn  England,  it  would  seem, 
though  it  is  by  no  means  clear,  that  the  Plaintiff  must 
show  aflSrmatively  that  he  could  have  collected  his  debt 
but  for  the  negligence  of  the  Defendant ;  while  in  this 
country,  it  appears  to  be  settled  that  the  Plaintiff,  after 
proving  his  debt  against  the  prisoner,  the  custody  and 
escape,  is  entitled  to  recover  as  his  damages  the  amount  of 
his  debt,  unless  the  officer  can  show  that  the  Defendant 
was  insolvent,  or  in  any  other  way  prove  that  the  Plaintiff 
has  sustained  no  actual  loss."  Even  assuming  the  father 
promised  to  pay  the  debt,  that  would  be  a  mere  promise,  not 
binding  in  law,  and  not  to  be  estimated  in  the  damages. 
[Smithj  J.  Suppose  the  father  expressed  his  readiness  to 
pay  on  the  prisoner's  being  removed  to  the  gaol.]  That, 
again,  is  a  mere  statement,  nothing  being  certain.  The 
question,  therefore,  which  ought  to  be  left  to  the  jury  must 

.(«)  11  C.  B.  371. 


V. 

Clarke. 
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1866.       be  one  limited  to  the  actual  state  of  things  at  the  time  of 
Macrae      ^^^  escape,  for  it  would  be  extremely  inconveuient  for  a 
jury  in  ascertaining  the  damage  sustained  to  travel  into 
remote  and  contingent  probabilities. 

KR\TiNOy  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  The  rule  was  obtained  on  the  ground  that  the 
Judge  misdirected  the  jury,  in  telling  them  to  consider  the 
▼alue  of  the  chances  that  if  the  imprisonment  had  been  con- 
tinued the  remaining  debt,  or  any  part  of  it,  would  by 
that  imprisonment  have  been  extorted.  Now  this  was  an 
action  for  the  escape  of  an  execution  debtor,  a  Ad  it  has  beei 
suggested  that  the  Judge  ought  to  have  told  the  jury  that 
they  should  consider  only  the  means  and  resources  of  the 
execution  debtor  himself  at  the  time  of  the  escape.  I  am  of 
opinion,  however,  that  that  would  have  been  a  misdirection, 
as  in  an  action  of  this  kind  it  would  not  be  the  trae 
measure  of  damages.  The  remedy  against  the  body  of  a 
debtor  is  a  peculiar  remedy,  and  it  can  only  be  valuable  to 
the  creditor  in  so  far  as  it  acts  as  a  pressure  for  the  reco- 
very of  the  debt.  That  being  so,  it  is  aigued  that  the 
measure  of  damages  in  the  event  of  escape  is,  what  was  the 
real  value  of  the  debtor's  custody  at  the  time  of  escape  ? 
And  that  is  the  true  rule.  But  the  question  arises,  how  that 
value  is  to  be  estimated  ?  The  answer  to  this  must  to  be 
to  observe  the  effect  of  pressure  upon  the  debtor  by  keep- 
ing him  in  custody.  It  is  difficult,  no  doubt,  to  draw  the 
line;  but  in  deciding  that  the  rule  should  be  discharged,  I 
look  at  this  case,  and  this  case  alone,  and  although  we  find 
that  the  debtor  was  insolvent,  and  that  he  had  no  available 
resources — that  is,  that  he  could  promise  nothing  in  order 
to  obtain  his  release ;  yet  there  were  other  facts  which 
it  was  fit  for  the  jury  to  act  upon.  iThere  was  the 
offer  by  his  attorney  of  6$.  in  the  pound ;  and  although 
some  explanation  was  offered  as  to  the  circumstances  which 
induced  that  offer  to  be  made,  the  jury  may  or  may  not 
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have  assented  to  that  expIanatioD.     Another  fact  was,  that       1866. 
the  debtor  was  the  son  of  a  man  of  large  property,  and  of      Macras 
an  advanced  age.     It  was  clearly  within  the  above  rule  for      clarm. 
the  jury  to  connect  the  offer  of  the  6$.  in  the  pound  with 
the  position  of  the  father,  and  to  consider  how  far  that 
position  was  a  solution  of  the  offer.     But  whether  that 
amount  would  have  been  extorted  or  not,  the  question  is, 
what,  under  all  the  circumstances,  was  the  value  of  the 
custody  ?   I  think,  therefore,  there  was  no  misdirection,  and 
no  ground  for  saying  that  the  damages  should  be  nominal ; 
and  if  they  ought  not  to  be  nominal,   I  think  they  are 
reasonable. 

Smith,  J.  I  am  of  the  same  opinion.  The  true  rule  being 
stated  in  Arden  v.  Goodacre(a)^  that  the  measure  of  damages 
is  the  value  of  the  custody  of  the  debtor  at  the  time  of 
escape;  the  question  arises  how  that  value  is  to  be  estimated  ? 
It  is  s^id  that  the  custody  is  only  valuable  so  far  as  it 
affords  means  of  obtaining  that  which  is  then  available  for 
payment  of  the  debt.  I  cannot  help  thinking  that  this  view 
is  too  narrow.  The  object  of  the  creditor  is  to  obtain  his 
money  by  the  duress  of  the  debtor  ;  and  in  estimating  the 
yalue  of  that  custody,!  think  you  are  entitled  to  take  into 
consideration  the  probabilities,  having  regard  to  all  the 
surrounding  circumstances,  of  the  debt  being  ultimately 
paid. 

The  decision  we  give  in  this  case  can  be  no  guide  to  the 
measure  of  damages  in  any  other  class  of  cases,  as  the 
action  is  one  of  a  peculiar  kind.  Formerly  the  sheriff  was 
hable  for  the  whole  debt,  and  it  was  said  that  this  was  a 
great  hardship,  for  in  many  cases  the  debt  itself  might  be 
in  a  great  degree  hopeless.  Now,  however,  without  laying 
down  any  precise  rule  of  how  the  damages  should  be  as- 
sessed, the  law  declares  that  the  measure  of  them  shall 

(<i)  11  C.  B.  371. 
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1866L  be  the  value  of  the  custody  at  the  time  of  escape;  and  I 
Macbai  think  my  Brother  Byles  was  right  in  telling  the  jury, 
Clarkk.  '^  considering  that  Talue,  to  estimate  the  value  of  the 
chances  of  payment  if  the  imprisonment  had  been  con- 
tinued. There  was  an  oflfer  to  pay  6$.  in  the  pound  of  the 
execution  debt,  and  that  offer  might  have  been  repeated. 
The  father  was  100  years  old,  and  if  his  wealth  coosisted 
in  land,  it  is  difficult  to  say  that  the  jury  should  not  esti- 
mate the  chances  of  the  son  getting  that  land ;  or  if  it  was 
personalty,  the  chance  of  the  son's  obtaining  a  share  under 
the  Statute  of  Distributions.  In  the  whole  it  appears 
evident  that  my  Brother  Byks  could  not  as  a  matter  of 
law  tell  the  jury  that  the  damages  should  be  nomioaL 

Bylrs,  J.  I  have  nothing  to  add  to  what  has  been  said, 
except  as  to  the  amount  of  damages ;  I  thought  them  mo- 
derate and  reasonable. 

Rule  discharged. 
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1866. 


Ex  parte  Peppercorn.  j^^  «. 


Statute  23  &  24  FicU  c.  127,  t,  10,  prohibits  an  articled  clerk  during  his  tenn  Attorney, 
of  service  from  holding  any  office  or  engaging  in  any  employment  ArtieUd  cUrk 
whatsoever  other  than  the  employment  of  clerk  to  the  attorney  with  holding 
whom  he  is  articled.    P.,  during  his  articles,  was  appointed  steward  of  **  qglce,** 
a  manor  by  his  mother,  who  had  a  life  interest  in  the  property,  which  23  4*  24  Fiet, 
at  her  death  would  be  divisible  between  P.  and  his  sisters.    P.  at  once  e.  127,  «.  10. 
appointed  a  deputy  to  dischai^e  the  duties,  but  on  three  occasions  he  JdmUtion* 
attended,  with  his  principars  consent,  courts  of  the  manor  to  admit 
tenants  and  take  surrenders,  with  the  view  of  becoming  acquainted  with 
the  duties  of  steward  of  the  manor  in  which  he  and  his  family  were  in- 
terested.   Held,  that  the  service  was  under  thes^  peculiar  circumstancei 
BufficienL 

rilHIS  was  an  application  for  an  order  requiring  the 
-^  examiners,  appointed  to  examine  persons  claiming 
to  be  admitted  attornies,  to  grant  a  certificate  of  the  fitness 
and  capacity  of  W.  Peppercorn  to  act  as  an  attorney; 
pursuant  to  Reg.  6  of  Hilary  Term,  1863. 

The  Applicant's  affidavit  was  in  these  terms. 

**  In  the  Common  Pleas. 

*'  I,  Walter  Peppercorn^  formerly  of  Bur ton-upon- Trent, 
Staffordshire,  but  now  residing  at  No.  3,  Compton^place, 
Grarfs'Inn-road,  in  the  county  of  Middlesex,  gentleman, 
make  oath  and  say  as  follows  : 

*'\.  On  the  9th  day  of  February,  1861,  I  entered  into 
articles  of  clerkship  with  Edward  Billett,  junior,  of  Burton- 
upon-Trent  aforesaid,  solicitor;  and  on  the  22nd  of  June, 
1865,  was  assigned  to  John  Hawkins,  of  New  Boswell 
Court,  for  the  rest  of  my  term  of  five  years. 

''2.  I  was  in  Hilary  Term  last  duly  examined  by  the 
examiners  appointed  for  that  purpose,  and  they  have  cer- 
tified that  they  have  examined  me  in  pursuance  of  the 
rules  made  for  that  purpose,  and  found  me  fit  and  capable  to 
act  as  an  attorney  and  in  the  usual  business  transacted  by 
attomies;  but,owing  tocircumstances hereinafter  mentioned. 
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1866>  they  withhold  their  certificate  until  I  obtain  an  order  from 
Ex  pvte  this  Court  to  the  effect  that  the  service  under  my  articles 
has  satisfied  the  act  of  parliament. 

"3.  My  father,  William  Peppercorn^  uas  steward  of  the 
manor  of  Headington,  in  the  county  of  Oxford^  up  to  the 
time  of  his  death,  which  happened  in  the  month  of  Jabf, 
1864,  and  upon  his  death  it  became  necessary  toappoiDti 
steward  in  his  place. 

"  4.  My  brother-in-law  was  before  my  father's  death  «nd 
still  is  the  lord  of  the  manor,  formerly  as  trustee  for  m 
father  and  now  for  my  mother,  who  has  a  life  interest  in  the 
same  under  my  father's  will. 

**  6.  Upon  the  death  of  my  mother  the  manor  will  be 
come  divisible  amongst  myself  and  my  brothers  and  sisters 
in  equal  shares. 

**  6.  My  father  always  expressed  a  desire  that  I  should 
be  appointed  after  his  death  steward  of  the  said  manor  in 
his  place,  and  upon  his  death  my  brother-in-law  accord- 
ingly,  and  also  by  desire  of  my  family,  appointed  mesoch 
steward,  and  in  which  capacity  I  first  acted  in  Deomhff, 
1864. 

**  7.  I  appointed  a  solicitor  to  act  as  my  deputy.  The 
general  business  of  the  manor  has  been  transacted  by  him; 
the  only  way  in  uhich  I  have  acted  in  the  business  of  the 
said  manor  has  been  to  be  present  at  the  courts  to  admit  the 
tenants  and  take  their  surrenders, /or  as  the  conduct  of  t^ 
manor  would  be  left  to  me  when  I  should  be  admitted^  I  con- 
sidered it  my  duty  to  become  as  much  acquainted  veith  i^ 
customs  of  the  manor  and  duties  of  a  steward  as  possiblt. 

"  8.  I  have  been  absent  during  my  articles  on  three  occa 
sions  of  one  day  each  for  the  purpose  of  being  present  at 
the  courts  as  aforesaid,  with  my  principal's  consent 

"  9.  The  fees  of  the  courts  have  by  agreement  been 
divided  between  myself  and  my  deputy  steward. 

^MO.  I  was  aware  that  an  articled  clerk  could  not! 


Peppercorn. 
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take  fees  as  a  solicitor  during  his  clerkship;  but  as  the  1866. 
appointment  of  steward  of  a  manor  does  not  necessarily  fall  ^  Ex  parte 
on  a  solicitor,  I  never  for  one  instant  imagined  that  I  was 
doing  wrong  in  taking  the  appointment,  and  did  so  more 
with  the  view  of  looking  after  my  own  and  my  relation's 
interests  than  for  any  idea  of  emolument,  and  the  money  I 
have  received  has  been  hardly  sufficient  to  defray  my  ex- 
penses out  of  pocket,  and  the  whole  control  of  the 'manor 
having  been  with  my  family  for  so  long,  I  looked  upon  my 
appointment  more  in  the  light  of  private  property  than 
otherwise. 

"  Walter  Peppercorn.'* 
'*  Sworn  at  No.  1,  New  Inn,  in  the 

county  of  Middlesex  this  23rd 

diiy  of  April,  1866." 

An  application  had  been  made  to  the  Court  of  Queen's 
Bench  upon  a  similar  affidavit,  but  that  Court  considering 
that  the  applicant  had  during  the  term  mentioned  in  the 
articles  held  **  office"  within  the  meaning  of  the  23  &  24 
Vict.  c.  127,  8.  10,  refused  to  make  the  order  prayed  for. 

R.  E.  Turner  for  the  Applicant.  (April  26.)— The  10th 
section  of  23  &  24  Vict.  c.  127,  is  in  these  terms,  that 
''no  person  hereafter  bound  by  articles  of  clerkship  to 
any  attorney  or  solicitor  shall,  during  the  term  of  service 
mentioned  in  such  articles,  hold  any  office  or  engage  in 
any  employment  whatsoever  other  than  the  employment 
of  clerk  to  such  attorney  or  solicitor,  and  his  partner  or 
partners,  if  any,  in  the  business,  practice  or  employment 
of  an  attorney  or  solicitor,  save  as  by  the  first  herein- 
before-mentioned act  (a),  or  this  act,  otherwise  provided; 
and  every  person  bound  as  aforesaid  shall,  before  being 
admitted  an  attorney  or  solicitor,  prove  by  the  affidavit 
required  under  section  14  of  the  first  hereinbefore-men- 
tioned act,  that  he  has  not  held  any  office,  or  engaged  in 

(a)  6  *  7  Vict.  c.  73. 
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1866.  any  employment,  contrary  to  this  enactment;  and  (be 
ETparuT"  '^""  ^^  ^^^^  affidavit  aforesaid  shall  be  ▼aried  by  sncb 
Peppbecoen.  addition  thereto  as  may  be  necessary  for  this  porpose." 
That  section  only  applies  to  cases  where  a  clerk  has  been 
taken  away  from  his  occupation  under  the  articles  or 
from  his  studies,  and  where  he  has  actually  held  an  office 
and  discharged  its  duties.  The  three  days  be  passed  lo 
the  manor  court  might,  with  his  master's  consent,  bate 
been  spent  anywhere,  and  on  this  occasion  he  not  odIt 
had  his  master's  consent  but  was  learning  his  masters 
business.  Although  he  accepted  the  office,  he  appoiated 
a  deputy  immediately.  [Smith,  J.  The  difficulty  appears 
to  be  in  the  words  "  hold  any  office  or  engage  in  ang  tm- 
ployment.*']  Yrs ;  but  it  must  be  some  office  or  employ- 
ment with  duties  to  be  performed,  not  a  mere  sinecure. 
The  deputy  did  all  the  work  here,  with  the  exception 
of  the  three  days  in  question.  [Byles,  J.,  referred  to  A 
re  Taylor  (a).  Erie,  C.  J.— By  the  words  of  this  statate 
it  must  be  proved,  in  the  form  of  affidavit  required  under 
sect.  14  of  the  6  &  7  Vict.  c.  73,  that  the  clerk  has  "not 
held  any  office  or  engaged  in  any  employment  contrary  to 
this  enactment ;  and  the  form  of  such  affidavit  as  afore 
said  shall  be  varied  by  such  additions  thereto  as  may  be 
necessary  for  this  purpose."  The  form  which  appears  to 
be  required  by  that  14th  section  is,  that  the  clerk  ''actually 
and  really  served  and  was  employed  by  such  practising 
attorney,"  &c.  What  the  master  sanctions  is  material,  and 
it  seems  clear  that  a  master  would  be  quite  justified  ib 
sanctioning  his  clerk's  attendance  at  such  a  court  during 
those  three  days,  for  the  purpose  of  improving  his  Ieg>i 
knowledge.  Per  curiam.  Have  we  any  dispensing  power !] 
Apparently  not.  [He  also  cited  Ex  parte  LleweUyn(b)]' 
The  Court  then  directed  that  the  application  should  be 
renewed  with  such  further  Affidavits  as  the  Applicant  niigb^ 

(fl)  4  B.  *  C.  341.  (6)  2  Dow.,  N.  S.  701 
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think  proper  to  make,  and  with  a  reference  to  any  rule  of       1866, 
Court  bearing  on  the  question.  Ei  parte 

Turner,  in  renewing  the  application  on  the  next  day, 
stated  that  he  had  no  further  affidavit  and  could  not  refer 
the  Court  to  any  rule,  but  cited  Ex  parte  Carr{c), 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by— 
Eblb,  C.  J.  We  are  of  opinion  that  the  service  of  the  Ap- 
plicant under*  his  articles  has  been  sufficient  within  the 
meaning  of  the  statutes,  and  that  his  affidavit  explains  the 
very  peculiar  circumstances  under  which  he  became  for  a 
time  steward  of  the  manor  of  Headington,  so  as  to  entitle 
him  to  his  certificate.  It  appears  thereby  that  the  inherit- 
ance of  the  manor  itself  devolved  on  his  family  on  the  death 
of  his  father,  and  with  it  the  office  of  steward  in  a  manner 
devolved  on  him  as  the  legal  member  of  the  family,  holding 
it  at  the  request  of  his  mother,  brothers  and  sisters,  perform- 
ing the  duties  by  deputy,  and  having  consumed  only  two  or 
three  days  in  two  or  three  years  in  visits  to  the  manor 
court,  with  the  leave  of  his  employers,  acquiring  thereby 
professional  knowledge,  and  at  the  same  time  protecting  a 
property  in  which  he  has  an  interest 

We  think  it  right  to  add,  that  previous  to  coming  to 
this  conclusion  we  conferred  with  the  Judges  of  the  Court 
of  Queen's  Bench. 

Application  granted. 
(0  3  a  B.  447. 
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Mmuiap, 
jtprU  16. 

BiU  ufaalt  " 
StaL  17  4  18 
flet.  e.  86. 
StaL  25  f  26 
Fiet  e.  89. 
Trading  mm- 
panjf,  power  tjf, 
to  givt  bin  rf 
safe ; 

Deteriptiom  in 
^fidaioitof 
*'  residence  and 
eeeupation  nff 
Direetmrs 
pnttiug  their 
eignalure* 
under  seal  rf 
mot  *'  atteetiNg 
witnesses,* ' 


Shears  t;.  Jacobs. 

A  company  incorporated  by  atat  25  &  26  FieL  c.  89,  nnder  the  oaaw  d 
the  Glucose  Sugar  and  Colouring  Company  (Limited),  and  harinf  for 
ita  object,  inter  atia,  the  manufacture  of  Glucoae  aogar,  gave  a  bill  of  lak 
to  the  Plaintiff  aa  security  for  a  debt  due  for  plant  bought  by  cbe  cob- 
pany  for  the  purpose  of  its  trade.  The  inatrumeot  stated  it  iu  cot- 
elusion,  that  in  witness  thereof  tlie  company  bad  thereunto  alBied  tbcii 
common  seal.  One  of  the  articles  of  association  prorided  that  tke 
directors  might  make  regulations  for  the  use  of  the  seal ;  and,  ilthov^ 
there  was  no  resolution  of  the  company  in  that  respect,  it  ms  naitd 
by  the  secretary  to  be  the  practice  to  affix  the  seal  in  the  pmcKcof 
the  board,  and  for  two  directors  and  the  secretary  to  attest  die  Ktline: 
and  under  the  seal  two  of  the  directors  signed  their  names,  desoiit- 
ing  themaelves  as  directors,  and  the  secretary  countersifnMd  bisuK 
describing  himaelf  as  secretary.  The  affidavit  filed  with  the  bill  cc 
sale,  as  required  by  staL  17  &  18  Fiet.  e.  36,  s.  1,  and  madeby  tbe 
aecretary  of  the  company,  mentioned  the  registered  name  of  tbecoo- 
pany,  and  the  place  where  iu  principal  office  was  situate,  and  ga>t  m 
other  description  of  its  occupation.     Held : 

1.  That  as  the  company  was  a  trading  company  it  was  vitbio  i'i 
province  to  give  the  bill  of  aale. 

2.  That  the  description  contained  in  the  affidavit  of  dieregmmd 
name  of  the  company  and  its  principal  office  was  a  wficim 

description  of  its  "residence  and  occupation,'*  within  tbataei 

3.  {Bjfles,  J.  dubitante.)  that  the  two  directors  had  signed  nerrlf 

as  directors  joining  in  the  execution,  and  not  as  atteitin^  ^' 
nessea ;  and  therefore  that  it  was  not  necessary  to  givt  > 
description  of  their  residence  and  occupation  in  the  iffidiTiL 

rpHIS  was  an  interpleader  issue,  stating  that  Shears^  the 
Plaintiff,  afiirmedy  and  Jacobs,  the  Defendant,  deoied, 
that  certain  goods  seized  in  execution  under  a  writ  cf 
fi.  fa.,  tested  on  the  23rd  November,  1865,  and  delivered  to 
the  sheriff  of  ^ft^Ufe^^x  on  that  day,  for  the  execution  oft 
judgment  recovered  by  Jacobs  in  an  action  by  him  against 
the  Glucose  Sugar  and  Colouring  Company  (Limited),  were 
at  the  time  of  the  delivery  of  the  writ  to  the  sheriff  the 
property  of  Shears  as  against  Jacobs. 

On  the  trial  before  Erie,  C.  J.,  at  the  Middlesex  Sittiogs 
after  Hilary  Term,  1866,  it  appeared  that  the  Plaintiff  «5 
an  engineer,  and  that  having  become  a  shareholder  in  the 
Glucose  Sugar  and  Colouring  Company  (Limited),  aponafi 
understanding  that  he  would  be  employed  by  the  com- 
pany to  supply  them  with  certain  machinery,  he  had  sub- 
sequently erected  such  machinery,  and  had  received  in  i*rt 
payment  of  the  price  three  bills  of  exchange,  accepted  by 
the  company,  and  altogether  amounting  to  2,500/.,  which, 
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in  f/w/y,  1865,  were  about  to  arrive  at  maturity.    As  the        1866. 
company  were  not  prepared  to  meet  those  bills,  certain       Shears 
other  bills  were  given  by  them  to  the  Plaintiff,  in  renewal       Jacobs. 
of  them;   and   on  the   llth  August,    1866,  in  order  to 
secure  the  payment  of  the  bills  so  renewed,  a  bill  of  sale, 
nominally  dated  3\st   July,  1865,  was  executed  to  the 
Plaintiff,  on  behalf  of  the  company,  and  under  that  instru- 
ment the  Plaintiff  now  claimed* 

The  copy  of  the  bill  of  sale,  which  was  filed  under  stat.  17 
&  18  Vict,  c.  36,  and  was  produced  from  the  register  office, 
purported  to  be  an  indenture,  made  the  3]st  July,  1865, 
between  The  Glucose  Sugar  and  Colouring  Company 
(Limited),  thereinafter  designated  as  the  company,  of  the 
one  part,  and  William  Shears  of  Bankside,  Southwark,  in 
the  county  of  Surrey,  coppersmith  and  engineer,  trading 
under  the  firm  or  style  of  James  Shears  and  Sons,  of  the 
other  part ;  and  by  it  the  company  assigned  to  the  Plain- 
tiff all  and  singular  the  steam  and  other  engines.  Sec, 
whatsoever,  then  or  thereafter  fixed  to  or  placed  upon  or 
used  in  or  about  the  company's  works  at  Booth  Street, 
Whitechapel,  in  the  county  of  Middlesex,  or  connected 
therewith,  which  had  been  or  might  be  supplied  to  the 
company  by  the  Plaintiff,  and  a  particular  whereof  was 
stated  to  be  annexed  to  those  presents  by  way  of  schedule. 
The  instrument  concluded  thus: 

"  In  witness  whereof  the  said  company  have  hereunto 
affixed  their  common  seal,  and  the  said  William  Shears 
hath  hereunto  set  his  hand  and  seal,  the  day  and  year  first 
above  written." 

(Here  followed  the  schedule  above  mentioned,  and 
then : ) 

'*  The  seal  of  the  /^        >i  Glucose  Sugar  and 
Colouring  I       '  '  J  Company,  Limited. 

"  Edward  VansUtart  Nealel  0;^^™. 
"B.Price  J 

"J.  E.  B.  Curtis,  Secretary." 
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186&  The  affidavit  required  by  stat  1 7  &  18  Vict.  e.  36,  to  be 

Sbbaki  filed  with  the  bill  ofsale,  or  copy  thereoT,  was  made  bj  the 
Jacobi.  secretary  of  the  company,  and  the  deponent,  after  staboe 
thereby  that  the  paper  writing  thereunto  annexed  wts  i 
true  copy  of  a  bill  of  sale  and  of  every  schedule  thereto 
annexed  or  referred  to,  and  of  every  attestation  of  tlie 
execution  thereof,  and  that  the  said  bill  of  sale  was  made 
and  given  on  the  17M  August,  1865,  alleged  that  he  "wis 
present,  and  did  see  the  said  bill  of  sale  sealed  with  the  sea! 
of  the  Glucose  Sugar  and  Colouring  Company  (Limited/ 
in  the  said  bill  of  sale  mentioned,  and  coanteisigned  bj 
Edward  Vansittart  Neak  and  Banamy  Pnce,  who  are  two 
of  the  directors  of  the  said  company,  and  whose  aignatores 
appear  subscribed  thereto,  on  the  17M  iin^vtnn  the  jw 
aforesaid,  and  that  the  said  company  has  ita  priocipBl 
office  at  No.  9,  Booth  Street,  Spitalfields,  in  the  county  of 
Middlesex:' 

The  company  was  incorporated  under  "The  Compw"* 
Act,  1862,"  26  &  26  Vtci.  c.  89,  and  the  memorandum  of 
association,  dated  29M  September,  1863,  stated,  1st,  tiie 
name  of  the  company  ;  2ndly,  that  the  registered  office  ff 
the  company  should  be  situate  in  England;  3rdly,  thattw 
object  for  which  the  company  was  established  wa8(l)}^ 
manufacture  of  Glucose  sugar,  starch,  and  gum ;  (^h  ^ 
manufacturing  of  colouring  matter  from  Glucose  fiugtfJ 
(3),  the  purchase  of  the  patents  granted  to  Jfeznw^ 
Monbre  for  such  manufactures ;  (4),  the  doing  all  ^ 
matters  and  things  as  should  be  incidental  or  auxiliary  to 
the  attainment  of  the  above  objects,  or  tliat  might  app«*^ 
to  the  company  to  be  conducive  thereto,  or  expedient  to » 
done  or  carried  on  in  connexion  therewith. 

The  articles  of  association  were  of  the  same  date,  «<" 
under  the  head  of  borrowing  powers  it  was  provided  )' 
the  38th  article:  That  the  directors  might  from  time  to 
time,  as  in  their  judgment  they  might  deem  expedient,  bor- 
row for  the  purposes  of  the  company,  without  any  lU^^ 
authority   than  a  resolution  passed  at  a  meeting  of 
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board,  any  sum  oF  money  ;  but  so  that  the  sum  so  raised  1866. 
should  not  exceed  in  the  aggregate  at  any  one  time  the  Shears 
sum  of  10yOO()2.y  and  might  with  the  sanction  of  a  general  Jacobs. 
meeting,  borrow  any  further  sum,  in  such  manner,  upon 
such  terms  and  upon  such  security  as  such  meeting  should 
determine ;  and  by  the  39th,  that  any  bond,  mortgage,  de- 
benture or  security,  bearing  the  common  seal  of  the  com- 
pany, and  issued  for  valuable  consideration,  should  be 
binding  and  obligatory  on  the  company,  notwithstanding 
any  regularity  {sic)  touching  the  authority  of  the  directors 
to  issue  the  same.  By  the  41st  article,  the  directors,  at 
any  meeting  of  the  board,  might  from  time  to  time  make, 
accept,  indorse  and  negotiate,  or  authorize  any  person  on 
behalf  of  the  company  to  accept,  make,  indorse  and  nego- 
tiate bills  of  exchange  and  promissory  notes  of  the  com- 
pany, for  the  purpose  of  and  in  the  ordinary  course  of  the 
business  of  the  company.  By  the  78th  article,  the  direc- 
tors might  make  such  regulations  for  the  use  and  for  the 
safe  custody  of  the  seal  of  the  company  as  they  might  from 
time  to  time  think  fit. 

The  secretary  of  the  company,  who  was  called  as  a  wit- 
ness for  the  Plaintiff,  stated,  in  cross-examination,  that  the 
company  carried  on  the  business  of  manufacturing  and 
selling  Glucose  sugar;  that  the  place  of  business  was  at 
9,  Booth  Street,  Spitalfields ;  and  that  there  was  no  re- 
solution of  the  company  with  respect  to  the  way  in  which 
the  seal  of  the  company  should  be  aflSxed,  but  that  it  was 
the  practice  to  affix  it  in  the  presence  of  the  board,  and  for 
two  directors  and  the  secretary  to  attest  the  sealing. 

At  the  close  of  the  PlaintifTs  case  it  was  objected  for  the 
Defendant,  1st,  that  it  was  not  within  the  power  of  the 
directors,  under  the  articles  of  association,  to  give  the  bill 
of  sale;  and  2ndly  and  3rdly,  that  the  affidavit  was  insuffi- 
cient for  not  complying  with  the  requirements  of  stat.  17  & 
1 8  Vict,  c,  36, «.  1 ,  in  that  it  contained  no  ''  description  of  the 
residence  and  occupation"  either  of  the  person  making  or 
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^^66.  giving  the  bill  of  sale,  or  of  the  attesting  witnesses,  which, 
SuEAEtf  it  was  insisted,  the  two  directors  were  who  had  placed  their 
Jacobs.       signatures  opposite  the  seal  of  the  company. 

The  Lord  Chief  Justice  directed  a  verdict  for  the  Plain- 
tiff, reserving  leave  to  the  Defendant  to  move  to  enter  a 
nonsuit  upon  all  the  points. 

HuddlesUme  («/.  O,  Griffits  with  him)  now  moved  ac- 
cordingly :  1st,  the  bill  of  sale  was  an  ordinary  mort- 
gage deed,  and  was  executed  by  the  company  to  secure 
payment  to  the  Plaintiff  of  a  debt  due  for  certain  plant, 
supplied  by  him  to  the  company.  But  the  powers  of  the 
directors  are  limited  by  the  articles  of  association,  and 
under  those  there  is  no  power  to  give  a  bill  of  sale  to 
secure  payment  of  an  existing  debt  The  38th  article  gives 
them  the  utmost  power  that  they  have,  but  that  only  enables 
them  to  borrow  money.  As  to  the  2nd  point,  the  aflSdavit 
filed  with  the  copy  bill  of  sale,  under  stat.  17  &  18  Vict 
c.  36,  is  defective.  Sect.  1  enacts,  that  ^^  every  bill  of  sale 
of  personal  chattels  .  .  •  and  every  schedule  or  inventory 
which  shall  be  thereto  annexed  or  therein  referred  to,  or  a 
true  copy  thereof,  and  of  every  attestation  of  the  executioQ 
thereof,  shall,  together  with  an  aflSdavit  of  the  time  of  such 
bill  of  sale  being  made  or  given,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or  giving 
the  same  •  .  •  and  of  every  attesting  witness  to  such  bill 
of  sale,  be  61ed  &c."  The  ''  person"  making  the  bill  of  sale 
here  is  the  Glucose  Sugar  and  Colourmg  Company  ( Limited), 
and  the  occupation  of  the  company  appears,  by  the  memo* 
randum  of  association,  to  be  the  manufacture  of  Glucose 
sugar,  &c.,  and  it  should  be  described  accordingly  in  the 
aflSdavit ;  but  this  aflSdavit  contains  no  description  of  the 
residence  and  occupation  of  the  company  beyond  its  mere 
name,  and  the  statement  as  to  where  it  has  its  chief  office. 
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The  3rd  objection  is,  that  the  affidavit  contains  no  descrip-        1866. 
tion  of  the  residence  and  occupation  of  the  two  attesting       Shears 
witnesses  of  the  bill  of  sale,  viz.,  Edward  Varmttart  Neale       Jacobs. 
and  B.  Price.     lErle,  C.  J.  That  would  be  a  good  point 
if  they  were  attesting  witnesses.     Byles,  J.  They  are  not 
stated  to  be  attesting  witnesses.     Are  the  signatures  any- 
thing more  than  the  counter-signatures  of  two  of  the  direc- 
tors ?    Erie,  C.  J.  Does  the  statute,  under  which  these  com- 
panies are  created,  require  two  attesting  witnesses  to  instru- 
ments?]    No,  there  is  no  such  requirement  either  in  the 
statute  or  in  the  articles  of  association.    The  78th  article  is 
the  only  one  which  bears  on  the  question.     But  the  evidence 
of  the  secretary  is,  that,  though  there  was  no  resolution  in 
respect  of  the  way  of  affixing  the  seal,  it  was  the  practice 
to  affix  it  in  the  presence  of  the  board,  and  for  two  direc- 
tors to  attest  the  sealing.     ISmith,  J.  Do  they  not  rather 
sign  as  parties  than  as  attesting  witnesses  ?]     If  so,  their 
residence  and  occupation  must  be  described.     [Btfles,  J. 
It  is  not  every  witness  who  puts  his  name  to  a  document 
that  is  an  ^'  attesting  witness.'*]     The  secretary  here  so  de- 
scribes them ;  but  if  they  sign  as  parties  the  same  objection 
applies ;  and,  if  they  are  not  attesting  witnesses  or  parties, 
what  are  they  ?    The  object  of  the  requirement  is  to  enable 
parties  who  may  be  interested  in  the  transaction  to  obtain 
information.     ISmith^  J.  It  is  not  unusual  for  the  mayor 
of  a  borough  to  affix  his  signature  to  municipal  instruments 
under  seal,  but  it  is  mere  supererogation.] 

Erle,  C.J.  In  thiscase  I  am  of  opinion  that  there  must 
be  no  rule.  The  first  point  to  be  considered  is  whether  the 
giving  this  bill  of  sale  was  ultra  vires;  and  it  seems  to  me 
that  this  company,  being  a  trading  company,  had  powers 
to  buy  and  sell  for  the  purpose  of  their  business,  and, 
amongst  others,  to  give  a  bill  of  sale  as  a  security  for 
monies  due  from  them  in  respect  of  what  they  so  bought. 
Then  it  is  objected  that  the  Bill  of  Sales  Act,  17  &  18  Vict. 

VOL.  I. — c.  P.  MM 
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1866.  c.  36,  requires  that  the  affidavit  shall  contain  a  descriptofl 
Shears  of  the  residence  and  occupation  of  the  person  giriog  the 
Jacobs.  ^''^  ^^  ^^^f  ^^^  ^^^  ^^  ^^^^  respect  the  statute  has  not 
been  complied  with.  But  I  think  the  description  beic 
given  is  sufficient  It  is  stated  that  the  company  \^ 
its  principal  office  at  a  place  which  is  well  known,  and  the 
name  of  the  company,  "  The  Glucose  Sugar  and  Coloorin? 
Company  (Limited)/'  is  a  sufficient  description  of  i& 
occupation ;  for  persons  wanting  to  have  more  infonsi- 
tion  about  it  are  thereby  referred  to  the  place  for  the  regir 
tration  of  the  articles  of  such  companies.  Withregiri 
to  the  remaining  point,  viz.,  that  the  affidavit  contains  o^ 
description  of  the  residence  and  occupation  of  the  atteste; 
witnesses  of  the  bill  of  sale,  it  Edward  VansUUfftSd 
and  B.  Price  had  signed  the  bill  of  sale  as  attestiDg  vs- 
nessesy  no  doubt  the  objection  raised  would  have  been  veil 
founded;  but  I  think  that  they  put  their  names  opposite 
the  seal  of  the  company  as  joining  in  the  execution,  and do^ 
as  witnesses,  and  that  the  secretary  countersigoed  the  n- 
strument  in  like  manner,  according  to  the  common  pnc- 
tice  of  corporations  in  affixing  a  seal.  This  point  therrfjR 
also  fails. 

Btles,  J.  I  agree  with  my  Lord  as  to  the  two  fW 
points ;  but  as  to  the  thiixl,  I  had  some  doubt.  M  ^^' 
ever,  I  see  that  the  78th  article  provides  that  the  director 
can  make  such  regulations  for  the  use  of  the  seal  ^ 
they  think  fit,  and  these  gentlemen  describe  themsel^ 
as  directors  and  not  as  attesting  witnesses,  it  may  betbv 
their  signatures  and  the  counter-signature  of  the  secrete'! 
were  affixed  to  the  bill  in  accordance  with  that  prorisioa 

Kbating  and  Smith,  JJ.,  concurring, 

Rule  reftised{fl)' 

(a)  See  DeJeU  and  Another  v.  Wkiie,  ISW.R^^ 
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Phillips  and  Another  v.  Im  Thurm.  JUay  i. 


A  bin  of  exchangee,  purporting  to  be  drawn  by  C,  was  presented  to  &  for  Bill o/exchange. 
acceptance  by  P.,  the  indorsee.    A,  having  stopped  payment,  wrote  to  ™y«lf' 
the  Plaintiffs  through  P.,  who  presented   the   hill,  saying  that  the  ^cctptMcefor 
Defendant  would  intenrene  and  accept  on  behalf  of  the  drawer,  and  "^^**^'     , 
that'they  presumed  the  Plaintiffs  would  discount  the  bill  on  Defend-  mutual  mulakg. 
ant's  signature  being  attached.   The  Defendant  having  accepted  for  the  ^'<^RP^*> 
honour  of  the  drawer,  the  money  was  advanced.    The  bill  afterwards 
proved  to  have  been  forged : — 

1.  Held,  that  the  Defendant  was  liable  on  his  acceptance,  as  he 

was  estopped  firom  disputing  that  the  bill  was  a  genuine 
instrument 

2.  Semble,  that  this  was,  in  effect,  a  bill  payable  to  bearer. 

rilHIS  was  an  action  brought  by  the  Plaintiffs,  as  in- 
-^  dorseesy  agabst  the  Defendant,  as  the  acceptor  for 
honour,  of  the  bill  of  exchange  hereinafter  mentioned.  By 
the  consent  of  the  parties,  and  by  a  rule  of  Court,  there  was 
stated  for  the  opinion  of  the  Court,  without  any  pleadings, 
the  following  case : — 

The  Plaintiffs  were  discount  brokers  in  London.  The 
Defendant  was  a  merchant  in  London,  and  the  correspon- 
dent and  agent  there  of  a  firm  carrying  on  business  at 
Lima,  under  the  name  of  "Canevaro  Sc  Co."  In  the 
mouth  of  June,  1864,  a  person  calling  himself  ^*  Enrique 
Plana;'  or  ^  Henry  Plana;'  presented  to  Henry  H.  Sulz- 
berger, at  Liverpool,  for  acceptance,  a  bill  of  exchange  in 
the  Spanish  language,  of  which  the  following  is  a  transla- 
tion. 

"No.  771,  Lima,  12th  Itfay,  1864. 
"  For  400/. 
"At  sixty  days'  sight  please  pay  this  my  first  of  ex- 
change (second  and  third  not  being  paid),  to  the  order  of 
Mr.  Carlos  Raffo,  the  sum  of  400/.  sterling,  value  received, 
which  place  to  account  according  to  advice  of 

"  Canevaro  &  Co. 
"To  Mr.  H.  H.  SuUzberger,  Liverpool" 
VOL.  I. — c.  p.  N  N 
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1866*  At  the  time  the  bill  was  so  presented  to  H.  H.  Suliz^ 

Phillips      bcrger  it  bore  the  following  indorsements : — 
Im  Thdrm.         «  Pay  to  the  order  of  Mr.  Enrique  Plana. 

"iiiMfl,  12th  Jfay,  1864. 

"  Carlos  Raffo, 
'' Henry  Planar 

The  said  bill  of  exchange  was  a  forgery  on  Canevaro  & 
Co.y  and  no  persons  named  Carlos  Raffo,  or  Enrique  or 
Henry  Plana,  were  known  at  Lima  or  to  Messrs.  Cane- 
varo &  Co.  A  clerk  of  Canevaro  k  Co.^  named  Amaboldi, 
absconded  from  Lima  by  the  mail  packet  which  left  for 
England  on  the  night  of  the  13th  of  May,  1864,  and  a 
person  named  Jose  Mcretti,  who  was  not  in  the  employ- 
ment of  Canevaro  tc  Co.,  left  Lima  with  him.  It  was  to 
be  taken  for  the  purpose  of  the  case  that  Arnaboldi  as- 
sumed die  name  of  Plana,  and  that  he  was  ^the  person 
calling  himself  "  Enrique "  or  "  Henry  Plana."*  The 
written  parts  of  the  bill  were  undoubtedly  in  the  hand- 
writing of  Arnaboldi,  and  the  indorsement  **  Plana*'  was 
written  by  him ;  it  did  not  appear  by  whom  the  other 
indorsement  was  made,  but  it  was  to  be  taken  for  the 
purpose  of  the  case  to  have  been  made  by  Arnaboldi  or 
Jose  Moretti. 

These  facts  however  were  not  known  to  H.  H.  Sultz- 
berger  at  the  time  the  bill  was  presented  to  him  for 
acceptance,  nor  were  they  known  to  the  Defendant  when 
he  accepted  the  said  bill  as  hereinafter  mentioned,  or  to  the 
Plaintiffs.  Mr.  H.  H.  Sultzberger  having  stopped  pay- 
ment declined  to  accept  the  bill,  but  wrote  to  the  Plain- 
tiffs, with  whom  he  was  in  the  habit  of  dealing,  the  following 
letter : — 

*^ Liverpool,  21st  June,  1864. 
Messrs.  B.  8.  k  J.  Phillips  k  Co., 

19,  Birchin  Lane,  London. 

"  Dear  Sirs,— I  have  this  day  given  your  address  to  Mr. 
H.  Plana,  the  holder  of  two  drafts  on  myself  for  400^  and 
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800/.,  which  I  was  prevented  from  accepting  in  consequence        ^866. 
of  having  lately  been  under  the  painful  necessity  to  suspend     Phillips 
my  payments.   Messrs.  J.  C.  ImThurm  k  Co.  will  intervene     i^  Thurm. 
and  accept  on  behalf  of  the  drawers,  Messrs.  Canevaro  k 
Co.,  Lima  (who  themselves  are  safe  for  any  amount) ;  and 
as  Mr.  Plana  is  quite  a  stranger  here  and  might  have  some 
difficulty  to  get  the  bills  discounted,  I  wished  to  render 
him  some  service  and  therefore  gave  him  your  address, 
thinking  that  with  Messrs.  Im  ThumCs  signature  you  will 
not  object  to  discount  the  bills  for  him. 
"  I  am,  dear  Sirs, 

"  Yours  truly, 

"  Pro  Henry  SuUzberger^ 

''Henry  Schlatter. 

*'Mr.  Plana  tells  me  that  he  intends  making  some 
purchases,  and  would  be  glad  to  get  the  notes,  if  possible, 
by  return  of  mail." 

The  bill  for  400/.  mentioned  in  this  letter  was  the  bill 
mentioned  above. 

This  letter  was  accompanied  by  the  following  letter 
from  the  person  calling  himself  '^  Plana  "  to  tlie  Plaintiffs, 
inclosing  the  bills  referred  to. 

'*  Liverpool,  June  21st,  1864. 
"  Messrs.  B.  S.  k  J.  Phillips  k  Co., 

19,  Birchin  Lane,  London* 
"  Gentlemen, — I  am  indebted  for  your  address  to  Mr. 
H.  Sultzberger  of  this  town,  in  consequence  of  which  I 
take  the  liberty  of  enclosing  you  two  drafts  of  Messrs. 
Canevaro  k  Co.,  at  Lima,  for  400/.  at  sixty  days  sight, 
and  800/.  at  ninety,  on  the  said  Mr.  Sultzberger, 
who  tells  me  that  certain  reasons  prevent  him  from  ac- 
cepting them ;  but  that  Messrs.  J.  C  Im  Thurm  k  Co., 
London,  will  accept  in  behalf  of  the  drawers.  I  now  re- 
quest you  to  get  these  two  drafts  presented  for  that  purpose 
to  Messrs.  J.  C.  Im  Thurm  k  Co.,  and  afterwards  to  get 

N  K  2 
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1866.        them  discounted  for  my  account  as  favourably  as  possible, 

Phillips      *^"^  remit  me  the  balance  in  notes  per  registered  letter  to 

,    J^  the  address  at  foot.     In  the  event  of  yoor  not  feelin?  dis- 

Im  Thurm.  -^  ® 

posed  to  discount  the  bilis^  I  request  you  to  return  them  to 
me  provided  with  the  needful.  Excusing  the  trouble,  I  am 
Gentlemen,  yours  respectfully, 

"  Henry  Plana. 
"Care  of  Mr.  H.  Henry  Sultzbergerr 

Upon  receipt  of  these  letters  the  PlaintifTs  showed  them 
with  the  bills  and  the  indorsements  on  them  to  the  DefeDd- 
anty  and  inquired  whether  he  would  accept  for  honour  of 
Messrs.  Canevaro  &  Co.,  and  the  Defendant  stated  that  he 
would.  The  Plaintiffs  aflerwards  informed  Mr.  H,  H. 
Sultzberger,  and  the  person  calling  himself  Plana,  that 
they  would  discount  the  said  bills  upon  their  being  accepted 
by  the  Defendant.  The  bills  were  thereupon  duly  pro- 
tested for  non-acceptance,  and  were  then  presented  to  the 
Defendant,  and  were  left  in  his  office  for  acceptance  for 
twenty-four  hours  in  the  ordinary  course  of  business,  and 
he  accepted  the  same  in  the  following  form : — 

"  Accepted  for  honour  and  account  of  Messrs.  Canevaro 
&  Co.,  with  charges  4«.  London,  24th  June,  J.  C  /m 
TAurm  &  Co.'' 

The  Plaintiffs  thereupon  discounted  the  bills  upon  the 
faith  of  the  acceptance  of  the  Defendant,  and  remitted  the 
proceeds  as  directed  in  the  letters  before  set  out.  Shortly 
after  the  Plaintiffs  had  discounted  the  bills  the  Defendant 
received  information  of  the  facts  above  stated,  and  in- 
formed the  Plaintiffs  thereof,  and  upon  the  bills  being  pre- 
sented to  the  Defendant  at  maturity  he  refused  to  pay 
them. 

The  Court  was  to  be  at  liberty  to  draw  any  inferences 
from  the  above  facts  which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  was  whether 
under  these  circumstances  the  Plaintiffs  were  entitled  to 
recover  the  amount  of  the  bill  from  the  Defendant.     If  the 
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Court  should  beof  opinion  in  the  affirmative,  their  judgment       ^^66. 

to  be  entered  for  the  Plaintiffs  for  400Z.  and  interest,  with  Phillips 

costs ;  if  in  the  negative,  judgment  to  be  entered  for  the  ih  Tburm. 
Defendant  with  costs. 

Hannen  for  the  Plaintiffs.— *This  case  was  before  the 
Court  on  a  former  occaa;ion  (a),  on  a  demurrer  to  a  plea 
which  ^et  up  as  a  defence  that  the  payee  was  a  fictitious 
person.  The  Court  held  the  plea  bad  on  the  ground  that 
the  Defendant,  by  accepting  for  the  honour  of  the  drawer, 
put  hipiself  in  his  position,  and  so  was  estopped  from  set- 
ting ,up  that  defeace.  The  decision  on  the  demurrer  ought 
to  .decide  the  present  question.  ErU^  C.  J.,  there  says, 
p.  701  :  ^'I  take  it  to  be  clear  that  if  the  Defendant  had 
not  intervened,  and  the  action  had  been  brought  by  the 
holder  of  the  bill  against  the  drawer,  the  di*awer  would 
have  been  by  law  compelled  to  admit  that  the  bill  was  a 
valid  bill  payable  to  bearer,  or,  in  other  words,  that  he 
would  have  been  estopped  from  denying  the  indorse- 
ment of  the  payee.  It  seems  to  me  that  there  is  good 
reason  for  saying,  that  that  which  the  drawer  would  be 
estopped  from  denying  the  acceptor  for  honour  should 
also  be  estopped  from  denying.  I  think  he  is  equally 
bound  to  admit  that  the  bill  is  a  valid  bill."  These  words 
are  precisely  applicable  here.  In  Byles  on  Bills,  8th  ed., 
p.  184,  it  is  stated :  ^*  By  acceptance,  the  drawee  admits  * 
the  signature  and  capacity  of  the  drawer,  and  cannot, 
after  thus  giving  the  bill  currency,  be  admitted  to  prove 
that  the  drawer's  signature  was  forged.      He  moreover 

admits the  then  capacity  of  the  payee,  to  whose 

order  the  bill  ....  is  made  payable,  to  endorse."  Part 
of  Lord  Tenterden's  judgment  in  Cooper  v.  Meyer  (fi)^ 
is  to  the  following  effect :  "  llie  acceptor  ought  to  know 
the  handwriting  of  the  drawer,  and  is,  therefore,  pre- 
cluded   from  disputing  it;    but  it   is  said   that  he  may, 

(a)  18  C.  B.,  N.S.  694.  {b)  10  B.  *  C.  468,  471. 


504  EASTER  TERM. 

1866,        neverthelesB,  dispute  the  indorsement     Where  the  drawer 
Phillips      is  a  real  person,  he  may  do  so ;  but  if  there  is  in  reality  no 
Im  Tuubm.    ^^^^  person,  I  think  the  fair  constniction  of  the  acceptor's 
undertaking  is  that  he  will  pay  to  the  signature  of  the  same 
person  that  signed  for  the  drawer."     So  here  the  Defend- 
ant must  be  taken  to  have  known  the  handwriting  of  Gsae- 
varo.    ISmith,  J.     In  that  case  the  bill  was  payable  to  the 
order  of  the  drawer.]     Gibson  v.  Minet{a)  shows  that 
in  the  case  of  an  ordinary  acceptor,  who  knows  the  payee 
to  be  iictitiousi  a  bona  fide  holder  may  recover  against 
him  on  the  bill,  and  declare  on  it  as  payable  to  bearer. 
He  may  recover  also  on  the  money  counts.     Then  the 
Defendant  is  estopped  from  denying  the  validity  of  the 
billy  on  the  ground  that  he  has  by  his  act  warranted  the 
genuineness  of  the  signature  of  Canevaro.     Wightman^  J., 
in  Athpitel  v.  Bryan  (b\  in  treating  of  estoppel,  refers  to 
the  definition  of  it  in  *^  Les  Termes  de  la  Ley" — *'  Estoppel 
is^where  one  is  concluded  and  forbidden  in  law  to  speak 
against  his  own  act  or  deed,  yea,  though  it  be  to  say  the 
truth ;"  and  he  approves  of  a  dictum  of  Tindal,  C.  J.,  in 
Sanderson  v.  Collman  (c) :  *^The  first  point  in  this  case  is, 
whether  the  drawee,  after  accepting  and  thereby  giving 
an  apparent  validity  to  a  bill,  has  a  right,  in  an  action 
against  him  as  acceptor,  to  set  up  as  a  defence  that  the 
name  of  the  drawer  was  forged,  or  other  matter  invalidating 
the  bill.    And  it  appears  to  me  that  he  has  no  such  right" 

J.  A.  Russell  for  the  Defendant — It  is  important  to 
observe  that  the  case  finds  that  the  handwriting  on  the  face 
of  the  bill  was  undoubtedly  in  the  handwriting  of  ilnuz- 
boldi^  but  it  is  only  surmised  that  the  indorsements  were 
his.  The  whole  writing  on  the  face  of  the  bill  is  a  forgery, 
and,  upon  the  evidence  and  correspondence,  it  appears  that 
the  Defendant  accepted  the  names  of  liaffo  and  Plana  as 

(a)  1  H.  Bt,  569.  (b)  3  B.  ^  S.  474,  489. 

(c)  4ill.  4G.  209,  218. 
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genuine^  upon  the  representation  of  the  PlaintifTs  and  Sultz-  1866. 
berger.  It  may  be  said  that  the  acceptor  for  honour,  by  Phillips 
putting  his  name  on  the  bill,  vouched  for  all  the  names  ^^  Tuorm. 
upon  it;  but  that  was  not  so,  for  the  Defendant  vouched 
for  the  signature  of  the  drawer  only.  It  is  argued  on  be- 
half of  the  Plaintiffs  that  the  acceptor  stands  in  the  position 
of  the  drawer,  with  all  his  rights  and  liabilities ;  but  it  is 
clear  that  if  the  drawer  were  sued  on  this  bill,  a  denial  of 
the  drawing  would  be  a  good  defence.  Hence  the  remedy 
which  an  acceptor  would  have,  in  an  ordinary  case,  would 
in  this  instance  fail.  Then  if  a  drawer  can  deny  a  signa- 
ture alleged  to  be  his,  why  should  not  the  acceptor  for 
honour  deny  the  drawer's  signature  also?  There  is  no 
authority  for  saying  that  in  no  state  of  circumstances  can 
the  acceptor  deny  such  a  signature.  [ByleSj  J.  The  ac- 
ceptor gives  currency  to  the  bill  here.]  Reliance  was  placed 
on  Minet  v.  Gibson  (a) ;  but  that  case  is  not  applicable,  for  * 

there  all  the  parties  knew  the  facts;  and  during  the  argu- 
ment o(  Ashpitel  v.  Bryan,  in  error  (i),  Willes,  J;,  p.  725, 
points  out  that  distinction.  [Keating,  3.  This  Defendant 
knew  that  the  Plaintiffs  were  about  to  advance  money  on 
the  representation  arising  from  his  acceptance.]  Then  the 
law  of  estoppel  does  not  go  so  far  as  this  case.  It  applies, 
first,  where  the  party  who  is  sought  to  be  estopped  has 
made  a  direct  representation  of  some  fact,  or  secondly, 
where  the  parties*  have  agreed  to  be  bound  by  certain 
assumed  facts.  But  this  is  a  case  of  mutual  mistake,  and 
the  Court,  sitting  as  a  jury,  will  not,  without  the  strongest 
ground  for  so  doing,  hold  that  the  Defendant  is  estopped 
by  his  acceptance  of  a  bill,  afterwards  found  to  be  forged : 
Beeman  v.  Duck  (c). 

Hannen  in  reply. — It  is  said  that  this  is  a  case  of  mutual 
mistake,  but  who  took  the  first  prejudicial  step?    Clearly 

(fl)  1  H.  BL  569.  (b)  5  B.^S.  723. 

(c)  11  M.^  W.25i. 
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1866.       ibe  Defendant,  upon  whose  aooeptanoe  it  was  tbat  the 
PuiLLiPt      PlaiotiiFs  agreed  to  part  with  their  money,  t.  e.  to  alter 
ImThurm.     ^^^^^    position.      According  to  the  rule  in   Piehard  v. 
Sears  {a\  for  the  repraaeDtation  'thereby  made  the  Defend- 
ant must  be  responsible. 

Erlb,  C.  J.  I  am  of  opinion  that  our  judgment  should 
be  for  the  Plaintiffs.  If  it  were  necessary  I  should  be  in* 
clined  to  decide  this  case  on  one  of  the  grounds  pressed  by 
Mr.  Hannen  that,  on  the  effect  to  be  given  to  the  facta 
stated^  this  was  a  bill  payable  to  bearer.  The  Defendant 
accepted  the  bill  for  the  honour  of  CanevarOy  whose  name 
was  forged.  The  acceptor  for  the  honour  of  Caneoaro 
cannot  dispute  his  name  as  drawer;  and  as  the  payee  .is 
one  Raffot  and  the  case  finds  that  there  is  no  such  person, 
1  should  be  inclined  to  hold,  if  need  were,  that  according  to 
•  the  authorities  the  Defendant  in  so  accepting  was  in  the 

position  that  Canevaro  would  have  been  in  if  he  had 
signed  the  bill,  and  that  he  has  made  himself  liable  as 
acceptor  for  a  bill  payable  to  bearer.  But  there  is  another 
ground  on  which  it  may  be  sufficient  to  rest  our  judgment 
The  bill  in  question  was  sent  to  the  Plaintiffs  with  a  letter 
from  Stdtzberger,  informing  them  that  the  Defendant 
would  intervene  on  behalf  of  the  drawers,  and  sayiag  tbat 
he  presumed  the  Plaintiffs  would,  on  .the  Defendant's 
signature  being  affixed,  discount  the  bill.  The  Plaintiffs 
accordingly  presented  it  to  the  Defendant,  who  in  due 
course  of  business  signed  an  acceptance  for  the  honour  of 
the  drawer.  Under  these  circumstances  the  Plaintiffs  agreed 
to  discount  the  bill,  and  the  money  was  advanced.  It  is 
clear  therefore  that  the  Plaintiffs  were  induced  by  the  De- 
fendant to  make  that  advance  on  the  faith  that  he  had  a 
negotiable  instrument,  properly  indorsed.  The  money  of 
the  Plaintiffs  having  been  advanced  on  that  representation, 
the  Defendant  is  estopped  from  denying  the  facts,  and  the 
Plaintiffs  are  therefore  entitled  to  recover, 
(o)  6  i4.  4  £.  469,  474. 
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Btles,  J.     I  am  of  the  eame  opinion.    If  the  Defend*       1^6> 
ant  had  said,  in  measured  language,  '^The  names  on  these      Phillips 
bills  are  so  genuine  that  I  will  guarantee  the  payment  of    i^  thurm. 
the  bill  if  you  will  discount  it,"  could  he  dispute  the 
truth  of  the  statement  ?     I  presume  it  would  not  be  con- 
tended that  he  could.     Now  the  letters  in  this  case,  and 
the  Defendant's  action  upon  them,  amount,  in  my  opinion, 
to  such  a  representation,  and  the  Plaintiffs  having  acted 
upon  it,  the  Defendant  is  liable.     I  agree,  further,  that  aa 
there  was  no  such  person  as  Raffo^  the  Defendant  would, 
for  the  reason  stated,  be  liable  as  acceptor  of  a  bill  payable 
jto  bearer. 

Kbatino,  J«  I  .am  of  the  same  opinion.  The  facts  are 
peculiarly  strong  to  prevent  the  Defendant  successfully 
contesting  the  Plaintiffs'  claim.  The  Defendant,  not 
merely  accepted  for  honour  of  the  drawer,  but  also  with 
the  knowledge  that  the  Plaintiffs  were  about  to  part  with 
their  money  on  the  faith  of  his  representation.  Knowing 
this,  he  nevertheless  does  that  which  must  surely  be  taken 
to  be  a  representation  that  the  drawer  was  a  solvent  party, 
and  on  the  faith  of  which  ** Plana*'  was  enabled  to  obtain 
the  money  from  the  Plaintiffs. 

The  Defendant  is  not  merely  estopped  within  the  rule  in 
Pickard  v.  Sears  (a),  but  he  is  also  within  the  rule  that 
where,  in  consequence  of  a  fraud,  one  of  two  innocent 
parties  is  to  suffer,  the  one  who  enabled  it  to  be  com- 
mitted must  be  the  person  to  bear  the  loss.  Here  it  is 
clear  that  the  Defendant  was  such  a  person.  I  agree  also 
with  the  rest  of  the  Court  as  to  the  other  point. 

Smith,  J.  I  agree  with  the  other  members  of  the  Court 
that  the  Defendant  was  estopped,  under  the  circumstances 
of  this  case,  from  disputing  the  validity  of  the  bill.  I  also 
agree  that  the  bill  must  be  taken  as  payable  to  bearer. 
The  Defendant,  by  his  acceptance,  placed  himself  in  the 
(o)  SA^iK  469. 
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1866.       position  of  Caneowro^  and  having  thereby  caused  the  bill 
Phillips      ^  circulate  as  a  negotiable  instrument,  the  payee  being  at 
J      **  the  same  time  a  Bctitious  person,  he  is  liable  as  acceptor 

of  a  bill  payable  to  bearer. 

Judgment  for  the  Plaintiffs. 


Bateman  v.  The  Mid-Wales  Railway  Company. 
The  National  Discount  Company  v.  The  Mid- 
Wales  Railway  Company. 

OVEREND,  GURNEY  &  CoMPANY  V.  ThE  MiD-WaLES 
May  8.  RaILWAY  CoMPANY. 


Biiif(fexekamg€,  1.  A  railway  company  incorporated  to  make  a  railway  under  a  special  Act 

Power  iffeor*  of  Parliament,  with  which  the  general  railway  Acta  are  incorporated,  ia 

porationM  aggre-  not  empowereid,  in  the  abaenoe  of  expren  authority,  to  accept  billa  of 

gate  lo  accept,  exchange. 

Railway  cum-  2.  In  an  action  against  such  a  company  as  acceptors  of  a  bill  of  exchange : — 

paHjf,  Held,  that  this  waa  a  defence  admissible  under  the  plea  of  nam  ocee* 

Pleadings  peruni. 

fTlHESE  were  actions  brought  by  the  respective  PlaintiflTa 
as  indorsees  of  certain  bills  of  exchange,  drawn  by 
Watson  k  Co.,  payable  to  their  own  order  and  accepted  by 
the  Defendants ;  and  came  before  the  Court  under  circum* 
stances  exactly  similar. 

The  pleas  denied  the  acceptances  respectively.  At  the 
trial  of  the  first  case,  before  Byles^  3,,  in  London,  at  the 
sittings  after  Hilary  Term,  the  only  evidence  given  was  the 
production  of  the  bill  sued  on,  the  acceptance  being  in 
the  following  form, — **  Accepted  by  order  of  the  board  of 
directors,  and  payable  at  the  Agra  and  Masterman's  Bank 
(Limited),  John  Wade,  Secretary," — and  the  company's 
seal  was  afiixed. 
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The  Mid-  Wales  Railway  Company  was  incorporated  by 1866, 

the  Mid'Waks  Railway  Act,  1859  (22  &  23  Vict.  c.  Ixiii,  "Taxman 
5.  2),  and  by  that  and  a  subsequent  special  Act  in  1860,     "°   ^, 
they  were  authorized  to  construct  a  railway  from  Llanidloes    ^^j^co!" 
to  Newbridgey  and  these  Acts  contained  provisions  incor- 
porating therewith  the  general  Acts.     The  special  Acts 
were  in  the  ordinary  form — and  contained  no  express  pro- 
vision empowering  the  company  to  accept  bills  of  ex- 
change.    The  contractors  employed  to  construct  the  rail- 
way were  Messrs.  Watson  k  Co.,  the  drawers  of  the  bills 
in  question,  which  were  given  to  them  on  account  of  work 
performed  by  them  as  contractors  on  that  railway. 

On  the  production  of  the  bill  it  was  objected  by  the 
Defendants'  counsel,  that  the  Defendants  had  no  power  to 
accept  bills  of  exchange,  and  that  if  they  had,  the  bills 
were  not  accepted  in  the  form  required  by  the  96th  section 
of  the  Companies  Clauses  Consolidation  Act,  8  &  9  Vict. 
c.  16.  The  verdict  was  thereupon  entered  for  the  Plaintiff, 
with  leave  to  the  Defendants  to  move. 

In  this  Term  the  Defendants  accordingly  obtained  a  rule 
nisi  in  each  case  to  set  aside  the  verdict  at  the  trial,  and 
instead  thereof  to  enter  a  verdict  for  them,  on  the  grounds 
that  they  had  no  power  by  law  to  accept  the  bills  declared 
on ;  that  such  acceptances  were  not  binding  on  them  ;  and 
that,  even  if  bills  of  exchange  could  be  accepted  by  the 
Defendants,  the  bills  declared  on  were  not  accepted  in  such 
form  as  to  be  binding  on  them. 

In  the  two  first  of  these  cases, — 

Edward  James  and  Sir  G,  Honyman  showed  cause. 
The  special  Act  of  the  Mid- Wales  Railway,  22  &  23  Vict. 
c.  Ixiii,  s.  1,  incorporates  the  Companies  Clauses  Consoli- 
dation Act,  1845,  8  &  9  Vict.  c.  16,  the  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  1 8,  and  the  Railways 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20;  and 
by  the  fourth  section  the  company  are  made  a  corporation. 
The  first  question  is,  whether  a  railway  company  can. 
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fiATEMAM 

and  Other* 

V. 

Mid.Walbs 
Rail.  Co* 


under  any  circumstances,  accept  bilk  of  excliange.     It  is 
difficult  to  see  why  a  company  formedi  as  this*  is,  to  con- 
struct  a  railway,  and  to  carry  on  tlie  business  of  carriers, 
should  not  be  able  to  bind  themselves  by  such   secu- 
rities.    In  Story  an  Bills  of  Exchange,  ^c.  s.  79,  it  is 
stated  that  it  may  now  be  taken  to  be  a  ^  firmly  estab- 
lished rule  in  America,  and  admitted,  to  a  great  extent,  in 
England,  that  corporations  may  contract  and  bind  theoi^  ves 
by  contracts  not  under  seal,  made  through  the  instrument 
'  tality  of  their  agents,  and  within  the  proper  scope  of -the 
objects  and  purposes  of  their  charter.     But  the  question  is 
more  nice,  as  to  the  right  of  a  corporation  to  become 
drawers,  or  indorsers,  or  acceptors  of  bills  of  exchange,  or 
to  become  parties  to  any  other  negotiable  paper.    That  an 
express  authority  is  not  indispensable   to  confer  such  a 
right,  is  admitted.   It  is  sufficient  if  it  be  implied,  as  a  nsual 
and  appropriate  means  to  accomplish  the  objects  and  pur- 
poses of  the  charter.   Corporations  are  expressly  mentioned 
in  the  statute  3  &  4  Anne,  c.  9,  respecting  promissory  notes, 
as  persons  who  make  and  indorse  negotiable  notes,  and  to 
whom  such  notes  may  be  made  payable ;  and»  as  the  statute 
gives  the  like  remedy  to  and  for  corporations  and  others  as 
upon  inland  bills  of  exchange,  it  implies  that,  by  the  custom 
of  merchants,  they  may,  in  some  cases  at  least,  draw,  indorse^ 
accept,  or  sue  upon  bills  cf  exchange.     But  where  drawing, 
indorsing,  or  accepting  such  bills  is  obviously  foreign  to 
the  purposes  of  the  charter,  or  reppgnant  thereto,  there  the 
act  becomes  a  nullity,  and  not  binding  on  the  corpora- 
tion.''   That  is  the  true  rule  on  the  question  whether  a 
railway  company  can  bind  themselves  at  all.     Now  this 
company  was  incorporated  to  do  certain  things,  and  it  is 
evident  that,  in  order  to  carry  on  operations  for  that  pur- 
pose, various  materials  would  have  to  be  purchased ;  aud 
can  it  be  said  that  in  regard  to  such  articles  the  company 
have  no  power  to  give  security  for  their  value  by  bills  of  ex- 
change ?   Partners  have  the  right  to  accept  bills  bii^dingon 
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the  firm,  provided  they  are  accepted  for  purposes  within  the  1866. 
scope  of  tlie  partnership,  and  a  railway  company  is  in  fact  batbmam 
a  partnership,  although  in  the  one  case  the  members  are  *"***  Others 
limited,  and  in  the  other  not.  The  Defendants  will  probably  Mid-Wales 
rely  on  Broughton  v.  The  Manchester  Waterworks  Com^ 
pany{a) ;  but  in  that  case  the  decision  of  the  Court  that  the 
Defendants  could  not  accept  bills  rested  on  two  grounds, 
first,  that  they  were  not  a  trading  company,  and  secondly, 
that  to  allow  them  to  do  so  would  be  a  violation  of  the 
privilege  of  the  Bank  of  England.  As  to  the  latter  ground, 
the  prohibition  referred  to  in  the  judgment  no  longer  exists ; 
and  as  to  the  former,  although  the  Court  decided  that  the 
company  were  not  traders ;  here  it  is  submitted  the  Defend- 
ants were  so ;  and  thus  there  would  be  an  implied  power 
to  accept  bills  for  the  purposes  of  their  trade.  Bayley^  J«, 
says,  p.  8 :  "  There  being  no  power  expressly  given  to 
them  to  make  promissory  notes,  or  to  become  parties  to 
bills  of  exchange,  I  should  doubt  very  much,  (even  if  the 
bank  Acts  were  entirely  out  of  the  question,)  whether  such  a 
corporation  would  have  any  power  so  to  bind  themselves  for 
purposes  foreign  to  those  for  which  they  were  originally 
established.*'  But  here,  it  will  not  be  denied  that  the 
Defendants  are  carriers,  and  if  so,  all  the  usual  incidents  of 
the  trade  of  carriers  must  attach  to  them.  As  such,  they 
are  made  liable,  by  stat.  6  &  6  Vict.  c.  122,  s.  10,  to  the  bank* 
ruptcy  laws.  If  indeed  it  is  assumed  that  the  bills  in  ques- 
tion were  not  accepted  for  purposes  for  which  the  company 
was  established,  cadit  gnastio  ;  but  it  is  clear  that  the  ex- 
penses for  which  those  bills  were  given  did  fall  within  the 
scope  of  the  company's  authority.  In  the  last  cited  case, 
p.  12^  Best,  C.  J.)  refers  to  Stark  v.  The  Highgate  Arch- 
way Company  (&),  and  states  that  there  the  Court  of  Com- 
mon Pleas  seemed  to  think  that  unless  express  authority 
'  was  given,  by  the  Act  establishing  the  company,  to  make 
promissory  notes  eo  nomine,  a  corporation  could  not  bind 
itself  except  by  deed.  But  that  proposition  does  not 
(a)  ZB.tf  Aid.  1.  (6)  5  TminL  792. 
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1866.       meet  the  present  point,  which  is  whether  the  Defendants 
Batbman      can,  under  any  circumstances,  bind  themselves  by  bills  of 
andOthen     exchange.     In  Murray  v.  The  East  India  Company  {a) 
Mid-Walbs    it  ig  stated  that  the  power  of  the  East  India  Company  to 
issue  bills  was  recognized  by  the  9  &  10  Will.  3,  c.  44 ; 
and  it  does  not  appear  that  the  right  was  originally  given 
by  Act  of  Parliament     It  was  assumed  that  the  right 
existed,  the  only  question  being  whether  assumpsit  would 
lie,  and  it  was  held  that  it  would.    The  case  of  Henderson 
V.  ne  Australian  Royal  Mail  Steam  Navigation  Com- 
pany (b)  may  be  referred  to  as  showing  in  what  kind  of  con- 
tracts corporations  must  contract  by  deed.    The  present, 
however,  were  simple  contract  debts,  for  which  bills  of 
exchange  might  properly  be  given,  and  on  which  therefore 
the  Defendants  are  liable. 

Secondly,  if  the  Defendants  are  right  in  saying  that  they 
cannot  accept  bills  of  exchange,  they  ought  to  have  de- 
murred to  the  declaration.  The  question  is  whether  the 
issue  is  proved,  and  as  acceptances  by  the  Defendants 
have  been  established,  the  verdict  in  these  cases  must 
necessarily  be  for  the  Plaintiffs. 

[He  proceeded  to  argue,  thirdly,  that  assuming  the  De- 
fendants had  power  to  accept  bills,  the  form  of  the  accept- 
ance was  sufficient;  but  on  this  point  the  Court  gave  no 
decision.] 

Karslake  and  Holland  in  support  of  the  rule. — ^The 
fallacy  of  the  Plaintiff's  argument  lies  in  supposing  that 
because  a  company  requires  money  for  the  purpose  of 
making  a  railway,  they  can  raise  that  money  by  means  of 
bills  of  exchange.  This  company  was  formed  for  a  dis- 
tinct purpose  and  with  a  limited  capital^  and  neither  in  the 
special  Act  nor  in  the  general  Acts  is  there  the  slightest 
ground  for  saying  that  they  have  authority  to  raise  money  * 
by  bills  of  exchange.     It  is  not  a  trading  corporation,  and 

(o)  5  B.  ^  Aid.  204.  (6)  5  £/.  4^  B.  409. 
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even  if  a  corporation  does  engage  in  trade,  there  is  a  dis-        1^66. 
tinction  between  such  a  corporation  and  one  established  for     bateman 
the  purposes  of  trade.     Prim^  facie  corporations  can  con-     ""^  Others 
tract  by  deed  only,  and  if  in  some  cases  they  can  be  bound    Mid-Wales 
by  simple  contracts,  it  does  not  follow  that  they  can  be  by 
bills.  In  East  London  Waterworks  Company  y.  Bailey  (a)^ 
Bestj  C.  J.  (p.  288),  states  that  one  exception  to  the  rule 
that  corporations  can  express,  their  will  only  by  writing, 
under  the  common  seal,  arises  in  the  case  of  corporations 
created  for  the  purpose  of  trade,  such  as  the  Bank  of  Eng- 
land.    But  he  explains  the  exception  by  saying  ''  that  the 
very  object  of  that  institution  requires  that  it  should  have 
the  power  of  issuing  bills  of  exchange  and   promissory 
notes."    And  in  Broughton  v.  The  Manchester  Waterworks 
Company  (&),  Bayley^  J.,  states  in  effect  that  the  power  to 
become  parties  to  bills  of  exchange  must  either  have  been 
granted  to  that  company  expressly  by  the  Act  of  Parlia- 
ment under  which  it  was  established,  or  must  be  clearly  im- 
plied from  the  purpose  for  which  it  was  created.  [Keating ^i. 
Where  a  trading  company  has  been  empowered  to  accept 
bills  of  exchange,  has  not  the  means  of  doing  so  been 
pointed  out?]     It  does  not  appear  that  any  mode  was 
pointed  out  to  the  East  India  Company.     In  Reg.  v.  The 
Council  of  Lichfield {c\  Lord  Denman^  C.  J.,  in  speaking 
of  a  municipal  corporation,  states  that  *^  Stat.  7  WiU.  4  k 
1  Vict.  c.  78.  s.  28.  expressly  sanctions  the  borrowing  of 
money  to  pay  debts  contracted  by  the  corporation  before 
the  passing  of  stat.  5  &  6  Will.  4.  c.  76.  and  ahows  that 
the  borrowing  of  money  for  other  purposes  is  not  sanctioned 
by  the  legislature.*'     And  Patteson,  J.,  adds :  *^  Here  the 
borrowing  was  not  for  such  a  purpose,  and  therefore  is 
not  within  the  statutes.    Whether  there  be  any  remedy  for 
the  lender  I  do  not  now  inquire :    There  is  none  upon  the 
note,  because   this  is  not  a  trading  corporation."      See 


(n)  4  Bing.  283.  (b)  3  B.  ^  Aid.  1,  3. 

(r)  4  Q.  B.  893,  907,  908. 
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I86B.    '  also  The  Mayor  of  ImcHow  v.  Ckarltm  (a);  Dickinum  r. 

Batkhaii      ^«(py  (i) ;.  Steele  v.  Harmer  (c) ;  Btinx^jltfr  v.  Narru  (d) ; 

«Dd  Othm  jVicAirffa  V.  Diammd  («) ;  ^y^»  t.  iVic4o&oii  (/).  In  the 
MiD-WALtt  case  of  Chambers  v.  Manehesier  and  MUford  Jtailwaw 
Company  (g\  Crompton^  J.,  states  that  the  law  as  to  the 
authority  of  a  corporation  created  by  Act  of  ParHaraent 
for  particular  purposes,  with  special  power,  is  correctly 
laid  down  in  The  South  Yorhshire  RaHway  and  River 
Dttn  Company  v.  The  Great  Northern  RaUway  Com- 
pany (h)i  by  Parhe,  B.,  who  states  that  the  deed  of  the 
company,  though  under  the  corporate  seal  regularly  affixed, 
will  not  bind  them  if  expressly  from  the  statute,  or  by 
necessary  inference,  it  appears  that  the  deed  was  ultra 
vires. 

In  other  cases,  such  as  cemetery  companies,  and  mining, 
and  salvage  companies,  it  has  been  held  that  they  have  no 
power  to  accept  bills  of  exchange.  If  it  were  intended  that 
companies  should  have  power  to  bind  themselves  by  nego- 
tiable instruments,  it  is  extraordinary  that  the  Companies 
Clauses  Consolidation  Act,  1845,  8  &  9  VicL  c.  16,  should 
contain  no  provisions  as  to  bills  of  exchange  or  promissory 
notes.  The  absence  of  such  a  provision  is  remarkable,  and 
gives  good  reason  for  saying  that  no  such  power  exists.  The 
Joint  Stock  Companies  Act,  7  &  8  Vict.  e.  1 10,  5. 45,  is  the 
only  general  Act  where  express  power  is  given  to  corporations 
to  accept  bills.  [ByleSy  J.,  referred  to  the  Companies  Act, 
1862,  26  &  26  Vict.  c.  89,  s.  47,  by  which  bills  of  exchange 
and  promissory  notes  are  to  be  deemed  to  have  been  issued 
on  behalf  of  any  company  under  that  Act,  if  made,  accepted 
or  indorsed  in  their  name  by  any  one  acting  under  their  au- 
thority, or  if  made,  accepted  or  indorsed  on  account  of  the 
company  by  any  one  acting  unJer  their  authority.]  That 
section  sends  us  back  to  the  terms  of  the  deed  under  which 

(fl)  6  M.  4-  H'.  815.  (0  9  fir.  154. 

(6)  10  B.  4-  C.  128.  (/)  1  H.Sf  N.  165. 

(r)  14  M.  if  W.  831.  {g)  5  B.  ^  S.  588,  605. 

(d)  6  Ex.  796.  (*)  9  Ex.  55,  84. 
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the  company  was  associated.  The  acceptance  of  bills  of 
exchange  by  the  common  seal  of  a  corporation  being  un- 
known to  the  law  merchant,  and  no  Act  of  Parliament 
giving  power  to  this  corporation  so  to  accept,  the  Defend- 
ants are  not  bound  by  such  acceptance.  As  regards  the 
question  whether  this  company  are  traders,  the  mere  fact 
of  their  being  carriers  .does  not  make  them  traders.  Car- 
rying is  a  business,  not  a  trade ;  and  there  is  a  distinction 
between  these  terms :  Harris  v.  Amery^  ante,  p.  367,  per 
WilleSf  J.,  p.  366.  They  referred  to  RichardsorCs  and 
Johnson* s  Dictionaries. 

As  to  the  form  of  pleading,  the  Defendants  would  have 
failed  if  they  had  demurred  :  Hill  v.  The  Manchester  and 
Salfard  Waterworks  Company  {a)» 

[They  then  referred  to  the  mode  of  acceptance.] 


1866. 


Batbman 
andOthen 

«. 
Mio-Walbs 

Rail.  Co. 


In  the  third  case, — 

Bovill  and  Mathew  showed  cause,  and  contended  that 
there  was  nothing  in  the  law  merchant  or  in  the  law  of 
England  to  prevent  corporations  from  accepting  bills  of 
exchange ;  that  there  being  at  least  a  primft,  facie  right  on 
the  part  of  corporations  so  to  do,  the  onus  was  thrown  on 
the  other  side  to  show  that  they  had  not  the  right ;  and 
that,  at  all  events,  they  could  accept  bills  for  goods  which 
had  been  supplied  to  them.  As  to  the  form  in  which 
the  question  was  raised,  they  argued  that  the  proper  course 
would  have  been  for  the  Defendants  to  move  in  arrest  of 
judgment. 

They  cited  the  following  cases:— 7^  Scottish  North 
Eastern  Railway  Company  t.  Stuart  {b);  Serrell  y.  The 
Derbyshire,   Staffordshire,  and  Worcestershire  Railway 
Company  (c) ;    Bostock  r.  The  North  Staffordshire  Rail- 
la)  5  B.  ^  Ad.  866. 

(6)  3  Macq,  382,  per  Lord  Wensleydale,  415. 
(c)  9  C.B.  811. 

T0L.1.— C.P.  0  0 
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Bateman 
and  Othen 

«. 

Mid-Walbi 

Rail.  Co. 


way  Company  (a),  Halford  v.  Cameron's  CoaJbrook^  ^e. 
Railway  Company  (b) ;  Wilson  v.  The  Hartlepool  Harbomr 
and  Railway  Company  (c). 

Holland,  in  support  of  the  rule,  urged  that  even  if  com- 
moD  law  corporations  could  grant  bills  of  exchange,  there 
was  a  distinction  between  them  and  statutory  corporations, 
and  that  there  the  onus  of  proof  was  on  the  Plaintiffs  to 
show  that  railway  corporations  could  so  bind  themselves. 

He  referred  to  Byles  on  Bills,  p.  66,  9th  ed.,  and 
Lindley  on  Partnership,  pp.  213,  214. 

Ehlb,  C.  J.  These  were  actions  by  the  indorsees  against 
the  acceptors  of  certain  bills  of  exchange,  and  the  pleas 
were  that  the  Defendants  did  not  accept  It  appears  that 
the  Defendants  are  a  corporation,  incorporated  for  the 
purpose  of  making  a  railway,  by  virtue  of  a  special  Act 
of  Parliament,  with  which  certain  general  Acts  are  incor- 
porated. I  take  it  to  be  settled  that  a  company  established 
for  a  distinct  purpose  cannot  be  bound  by  contracts  en- 
tered into  by  them  in  regard  to  matters  foreign  to  the 
purpose  of  their  incorporation.  Such  a  contract  would 
not  bind,  because  it  would  be  ultra  vires.  The  question 
then  turns  on  the  purpose  for  which  this  company  was 
incorporated.  Now  that  was  to  make  and  construct  a 
railway,  and  that  being  so,  can  it  be  bound  by  its  ac- 
ceptance of  a  bill  of  exchange  ?  I  am  of  opinion  that  it 
cannot  A  bill  of  exchange  is  a  contract  in  itself,  bind- 
ing on  the  person  who  puts  his  name  thereto  in  favor 
of  indorsees  for  value,  whoever  they  may  be ;  and  I 
consider  it  is  contrary  to  all  one's  notions  of  a  bill  of 
exchange  to  say  that  it  shall  be  good  or  bad,  in  the  bands 
of  third  parties,  according  as  the  consideration  between' 
the  original  parties  was  or  was  not  valid.  It  would, 
indeed,  be  most  prejudicial  to  hold  that  a  bill  would  be 

(a)  4  £.  ^  B.  798,  815,  per  Erie,  C.  J. 
(6)  16  Q.  B.  442. 
(c)  34  L.  /.,  Ch.  241. 
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good  if  given  for  work  done  on  the  railway;  and  yet  to 
say  that  it  would  be  void  if  granted  for  loans  made  in 
excess  of  the  company's  power  of  borrowing.  The  in- 
convenience of  such  a  supposed  state  of  things  is  obvious. 
That  being  so  in  principle,  how  does  the  matter  stand  as 
regards  the  authorities  ?  I  can  find  no  case  of  such  an 
action  having  been  brought  where  payment  was  enforced. 
There  are,  however,  three  cases  which  are  in  the  nature 
of  exceptions,  and  they  go  to  prove  the  rule.  The  Bank 
of  England  has  the  power  to  accept  bills,  but  that  was  one 
of  the  chief  objects  of  its  incorporation.  In  Stark  v.  The 
Highgate  Archway  Company  (a),  power  to  issue  bills 
was  specially  given  to  the  company.  In  Murray  v.  The 
East  India  Company  (&),  that  company  had  authority 
granted  to  them  for  the  purpose,  and  by  later  statutes 
such  a  power  was  expressly  confirmed.  'No  other  cases 
can  be  cited  where  bills  of  exchange  granted  by  corpora- 
tions have  been  held  to  be  valid.  In  Broughton  v.  The 
Manchester  Waterworks  Company  (c),  Bayky,  J.  (p.  8), 
speaking,  as  1  understand,  of  corporations  in  general, 
seems  to  entertain  a  doubt  whether  such  bills  could  be 
issued  by  them  without  proof  being  cast  upon  them  to 
show  that  they  had  such  power.  If  so,  the  reasoning  ap- 
plies with  greater  force  where  companies  are  incorporated, 
as  this  one  is,  for  a  special  purpose ;  for  then  it  must  be 
made  clearly  to  appear  that  they  are  not  acting  ultra  vires. 
I  think  therefore  that  both  on  principle  and  authority 
these  acceptances  were  not  binding,  and  that  the  plea  is 
sustained. 


1860. 


Batbmam 
and  Others 

». 

MlD*WALBt 

Rail.  Co. 


Btles,  J.  I  am  of  the  same  opinion.  These  cases  are 
no  doubt  important  both  as  regards  the  amount  at  stake 
and  the  contention  of  the  Plaintiffs  that  railway  companies 
can  bind  themselves  by  bills  of  exchange.    In  the  course  of 


(a)  5  Tauni.  792. 

(b)  5  B.  4r  Aid.  204. 


(c)  8  &  4  Aid.  1. 
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1866.       the  argument  I  asked  for  a  precedent  sapportiDg  that  con- 

Batbman      tention^  but  none  was  produced;  and  I  cannot  but  feel 

"^  ^^  ^     that  if  there  had  been  the  least  doubt  about  the  matter, 

Mid-Walbs    |]|e  market  would  have  been  saturated  by  such  bills. 
Rail.  Co.  ^ 

This  is  not  a  common  law  corporation.  It  is  one  created 

by  statute ;  and  there  is  strong  authority  for  saying  that  even 
if  i  twere  a  corporation  at  common  law,  it  could  not  issue  bills 
of  exchange.  Three  cases  have  been  cited  where  corporations 
have  been  held  authorized  to  issue  such  bills,  and  no  other 
cases  could  be  mentioned  to  us.  In  regard  to  the  Bank  of 
England,  that  is  an  association  incorporated  for  the  very 
purpose.  The  JSast  India  Company  were  authorized  to  do 
so,  and  if  not  authorized  at  the  time  the  company  was 
created,  their  exercise  of  such  a  power  was  at  least  ratified 
by  statute  (a);  and  in  the  case  of  the  Highgate  Archwhj 
CJompany,  power  to  issue  promissory  notes  was  expressly 
given  (&).  There  being  no  authority  showing  that  a  com- 
mon law  corporation  can  accept  bills,  the  difficulty  is  still 
greater  with  statutory  corporations.  In  Broughton  v. 
The  Manchester  Waterworks  Company  (c)j  power  was  given 
to  make  waterworks  and  to  obtain  the  necessary  materials; 
but  power  to  issue  bills  was  not  given.  If  therefore  we 
knew  no  more  than  that  this  company  was  formed  under 
an  Act  of  Parliament,  we  should  hold  that  they  had  no 
power  to  accept.  But  we  have  the  constitution  of  the  com- 
pany before  us,  and  we  find  that  it  was  formed  for  the 
purpose  of  making  a  railway;  if  from  that  circumstance 
they  could  issue  bills,  so  could  the  Manchester  Company  in 
the  execution  of  their  waterworks. 

It  is  said  that  this  question  ought  to  have  been  raised  by 
demurrer.  The  person,  however,  who  stamped  this  bill 
purported  to  act  for  the  Defendants,  and  the  plea  says  in 
effect  that  he  was  not  authorized  to  do  so.  I  think  it  is  a 
good  and  proper  mode  of  raising  the  question. 

(a)  5  fi.  4  JU.  204.  (c)  ZB./^Ald.  1. 

(6)  5  Taunt.  792. 
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KeatinOi  J.     I  am  of  the  same  opinion.    The  question        1866. 
before  us  is  whether  this  company  can  accept  bills  of  ex-     ®  j^q^^" 
change,  and  I  think  they  cannot.     I  rest  my  decision  on  v, 

the  Act  of  Parliament  constituting  the  company,  and  it  RriL.Co.  ' 
appears  to  me  to  be  clear  that  the  Legislature  has  in  this 
instance  guarded,  as  is  usual,  against  the  Defendants  rais- 
ing money  generally.  It  is  true  that  this  Act  of  Parlia- 
ment incorporates  certain  general  A6ts,  which  contain  pro- 
visions authorizing  the  company  to  act  as  carriers ;  but  still 
no  power  is  conferred  upon  it  to  accept  bills  of  exchange. 
One  of  the  general  Acts  refers  to  the  mode  in  which  com- 
panies may  contract,  and  it  is  strange  that  such  a  mode  of 
contracting  is  not  to  be  found  either  in  the  local  Act  or  in 
the  general  Act.  It  is  said  that  it  is  absurd  that  a  company 
which  has  to  buy  materials  and  incur  debts  should  be  pre- 
cluded from  issuing  bills ;  but  there  is  a  difference  between 
saying  that  a  railway  company  shall  be  liable  for  the  things 
they  order,  and  saying  that  they  shall  have  power  to  accept 
bills  of  exchange  which  are  negotiable  and  circulate,  and 
which  are  liable  to  be  upset  in  courts  of  justice  on  the 
ground  that  they  are  ultra  vires.  It  is  clear  that  the  Legis- 
lature did  not  intend  to  give  this  company  any  such  power, 
and  that  being  so,  it  cannot  be  liable  in  the  present  action. 

Smith,  J.  I  am  of  the  same  opinion.  The  Plaintiffs  as 
indorsees  sue  the  Defendants  for  an  alleged  breach  that 
they  did  not  pay  bills  which  they  had  accepted.  The  action 
is  therefore  not  between  the  immediate  parties ;  and  I  take 
it  that  the  Defendants  could  not  accept  those,  bills  unless 
power  was  given  to  them  to  do  so.  Now  this  company 
was  constituted  for  the  purpose  of  making  a  railway ;  and 
if  it  is  held  that  a  company,  with  powers  given  to  them  for 
that  purpose,  are  thereby  authorized  to  accept  bills,  it  must 
be  conceded  that  they  may  issue  them  to  an  unlimited 
extent  1  am  of  opinion,  however,  that  the  Legislature 
•  did  not  intend  that  railway  companies  should  issue  nego- 
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1866.       liable  securities.    It  is  admitted  that  there  is  no  authority 

Batemah     for  the  contrary  proposition ;  while  there  is  abundant  reason 

and  Othen     f^^  saying  that  in  ordinary  companies,  such  as  salvage,  gas, 

^9-^AhZ9   cemetery,  and  such  like  companies,  no  such  power  exists, 
Rai&*  Co* 

although  they  are  more  trading  in  their  nature  than  railway 

companies,  to  which  the  duty  of  carriers  is  merely  inci- 
dental. 

Corporations  created  for  trade  may  no  doubt  have  the 
power  to  issue  bills  as  incidental  to  the  purposes  for  which 
they  were  formed.  That  is  the  case  when  their  primary 
purpose  is  trade — buying  and  selling.  In  those  cases, 
however,  where  the  companies  are  of  a  character  ana- 
logous to  the  present,  the  opinion  of  text  writers  is  strongly 
against  the  view  that  they  can  issue  negotiable  instruments. 
The  late  Mr.  J.  W.  Smith,  in  his  treatise  on  Mercantile 
Law,  says  (pp.  105-6, 7th  ed.)  :  ''A  trading  corporation  may 
differ  from  others  as  to  its  powers  of  contracting,  and  its 
remedies  on  contracts  relating  to  the  purposes  for  which  it 
was  formed.  Thus,  such  a  corporation  may,  in  some  cases, 
bind  itself  by  promissory  notes  and  bills  of  exchange ;' and 
it  was  even  held  that  the  Bank  of  England  might,  without 
deed,  appoint  an  agent  for  such  purposes.  But  a  cor* 
poration  will  not  have  these  extraordinary  powers,  unless 
the  nature  of  the  business  in  which  it  is  engaged  raises 
a  necessary  implication  of  their  existence.''  No  express 
power  being  given  here,  and  no  necessary  implication 
arising  that  the  Defendants  have  power  to  accept  bills  of 
exchange,  I  agree  with  the  rest  of  the  Court  in  thinking 
that  the  rule  ought  to  be  discharged. 

Rule  discharged. 
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Kynnaird  v.  Leslie.  ^fS! 


The  grandfather  of  a  testator  having  been  attainted  for  treason,  went  abroad  TUU  bydesant, 
and  married,  and  had  issue  of  the  marriage,  /.  and  M.,  both  of  whom  Marriage 
married  and  had  issue.    By  letters  patent  of  39  Geo,  8,  certain  lands  abroad  aJUr 
were  granted  to  A,  /.,  the  eldest  son  of  J.,  in  fee,  who  devised  them  to  attainder. 
P.,  bis  first  cousin,  and  the  eldest  son  of  M,,  for  life,  with  remainder  to  Corruptioa  qf 
r.  his  son  for  life,  with  remainder  to  his  issue  in  tail  male,  ftc,  and  "  in  blood, 
default  of  such  issue  to  the  use  of  hu  own  right  heirs,"  and  died  without  Escheat, 
issue,    llie  will  also  contained  a  residuary  devise  in  favour  of  the  tes-  Residuary  de- 
lator's widow.    All  the  limitations  for  lire  and  in  tail  male  failed,  and  wise. 
In  ejectment  the  representative  of  the  residuary  devisee  claimed  the 
lands  against  the  representative  of  F,'t  daughter,  she  being  heiress  of 
the  testator,  upon  the  ground  that  no  person  in  lineal  descent  from 
her  great  grandfather  could  be  heir  to  the  testator,  and  that  the  estates 
passed  under  the  residuary  devise.    Held : 

1.  That  the  marriage  of  the  testator's  grandfather  abroad,  after 

his  attainder,  was  valid,  and  the  issue  of  such  marriage  legi* 
timate ;  and  semble,  it  would  have  been  the  same  had  the 
marriage  taken  place  in  this  country. 

2.  That  it  is  a  rule  of  law  that  a  descent  between  brothers  is  im- 

mediate, and  that  the  father  need  not  be  named  in  the  pedi- 
gree as  a  link  in  tracing  the  inheritance  from  a  brother  who 
baa  died  seised  to  another  brother;  but  only  as  a  link  in 
tracing  the  consanguinity. 

8.  That  in  like  manner  where  the  descent  is  between  cousins,  it 
is  not  necessary  that  the  common  ancestor  should  be  named 
as  a  link  in  tracing  the  inheritance ;  and  that  F.,  the  cousin 
of  the  testator,  from  whom  the  defendant  traced  his  title,  was 
the  testator's  heir. 

ik  Quaret  whether  in  case  the  testator  had  left  no  heir,  the  estates 
would  have  gone  to  the  residuary  devisee  or  have  escheated. 

rriHIS  was  an  action  of  ejectment  brought  to  recover 
-J-  possession  of  certain  lands  situate  in  the  county  of 
Northumberland. 

On  the  trial  before  Erie,  C.  J.,  at  the  Middlesex  sit- 
tings after  last  Trinity  Term,  it  appeared  that  the  Plaintiff 
claimed  the  lands  in  question  as  devisee  under  the  will 
of  Anne  Dowager  Countess  of  Newburgk,  who  died  in 
August,  I86I9  and  whose  title  was  based  upon  a  resi- 
duary devise  contained  in  the  will  o(  Anthony  James  Earl 
of  Newhwrghy  her  late  husband.  Upon  reference  to  the 
accompanying  pedigree  it  will  be  seen  that  Charles  Had* 
diffe  was  the  grandfather  of  the  testator.     Charles  Radr- 
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186&  cliffe,  the  eldest  Bunriving  son  of  Edward  Earl  of  Der- 
KTHHAimo  wentwatetf  in  1716  was  attainted  for  treason.  He  after- 
Lia*L».  v&i^s  escaped  from  the  Tower  and  went  on  the  continent, 
and  in  1724  married  CharloiU  Maria  the  Countess  of 
Newburgh,  at  Brussels.  Seyeral  children  were  bom  of 
the  marriage,  but  two  of  them  only  died  leaving  issue,  viz., 
James  Bartholomew,  the  father  of  the  testator,  who  was 
born  in  Frhnce  in  1725,  and  Mary,  who  was  also  bora 
abroad.  Charles  Radcliffe,  having  subsequently  returned 
to  England,  was  executed  on  his  attainder ;  and  afterwards 
by  letters-patent  of  the  39  Oeo.  3,  reciting  (inter  alia)  an 
Act  of  Parliament  passed  in  the  thirty-fourth  year  of  the 
same  reign,  intituled  **  An  Act  to  enable  his  Majesty  to 
grant  in  Fee  simple  certain  Estates,  vested  in  him  by  reason 
of  the  Attainders  of  the  Persons  therein  named,  to  the  De- 
scendants of  such  attainted  Persons,"  and  taking  notice 
that  Anthony  James  was  the  grandson  of  Charles  Rad- 
cliffe,  his  Majesty  granted  to  Anthony  James  and  his  heirs 
the  manor  of  Ambell,  including  the  lands  in  question,  which 
had  become  vested  in  the  Crown  by  reason  of  the  escheat 
thereinbefore  mentioned.  Anthony  James  byhis  will  made 
on  the  23rd  December,  1812,  devised  his  Northumberland 
estates  to  bis  first  cousin  Francis  for  life,  with  remainder 
to  Thomas  his  son  for  life,  with  remainder  to  his  issue  in 
tail  male,  and  in  default  of  such  issue  to  Francis,  the  bro- 
ther of  Thomas,  for  his  life,  with  remainder  to  his  issue  in 
tail  male,  and  ''  in  default  of  such  issue  to  the  use  of  his 
own  right  heirs.** 

The  testator,  in  a  previous  part  of  the  same  will,  had  de- 
vised certain  other  estates  in  Sussex  and  Oloucestershire  in 
precisely  the  same  manner,  except  that  he  gave  a  life  estate 
in  those  to  his  wife ;  and,  having  made  those  dispositions, 
he  devised  to  trustees  all  and  singular  his  fi^ehold,  copyhold 
and  leasehold  estates  whatsoever  and  wheresoever  (not 
thereinbefore  by  him  disposed  oO  of  or  to  which  he  or 
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any  person  or  persons  in  trust  for  him  was  or  were,  or  at 
the  time  of  his  decease  should  be  seised  or  entitled  for  Kthxaied 
any  estate  of  freehold  and  inheritancei  or  freehold  only,  lbu.ib« 
in  possession,  reyersion,  remainder  or  expectancy,  or  oyer 
which  he  had  any  power  of  appointment  (except  estates 
vested  in  him  by  way  of  trust  or  mortgage),  and,  as  to  his 
copyhold  estates,  whether  he  should  have  surrendered  the 
same  to  the  use  of  his  will  or  not,  and  also  all  the  mes- 
suages or  tenements  which  at  the  Ume  of  his  decease  ha 
should  hold  for  any  term  or  terms  of  years,  and  all  and 
singular  his  personal  estate  not  thereinbefore  by  him  spe- 
cifically bequeathed,  to  hold  the  same  unto  and  to  the  use 
of  the  trustees  according  to  the  nature  and  quality  thereof 
respectively,  upon  trust,  that  they  the  trustees  should,  with 
all  convenient  speed  after  his  decease,  call  in  and  convert 
into  money  the  residue  of  his  personal  estate,  and  should 
absolutely  sell  and  dispose  of  the  said  residue  of  his  free- 
hold estates  and  his  copyhold  and  leasehold  estates,  either 
entirely  and  altogether  or  in  parcels,  by  public  auction  or 
private  contract,  for  such  prices  as  to  the  trustees  should 
seem  reasonable.  And  the  testator  declared  his  will  to  be, 
that  the  trustees  should  be  possessed  of  the  monies  to 
arise  by  such  sale,  and  of  the  rents,  &c.  of  the  heredita- 
ments and  premises  in  the  meantime,  upon  trust  that  they 
should  with  and  out  of  the  same  pay  and  satisfy  all  his 
debts,  but  not  including  mortgages  and  some  other  charges 
mentioned,  and  should  stand  and  be  possessed  of  the 
residue  of  the  said  trust  monies,  after  answering  the  trusts 
and  purposes  aforesaid,  upon  certain  trusts  in  case  he 
should  leave  any  issue  male  of  his  body  by  Anne  Countess 
otNewburgh  living  at  the  Ume  of  his  death  who  would  have 
become  entitled  to  a  sum  of  15,4202.  I3s.  Sd.  thereinbefore 
« mentioned,  and  declared  that  (subject  to  the  trusts  therein- 
before contained)  the  trustees  should  stand  and  be  pos- 
sessed of  and  interested  in  the  said  last^mentioned  trust 
monies,  in  trust  for  the  said  Anne  Countess  of  Newburgh, 
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1866,       her  executors,  administrators  and  assigns,  for  her  and  their 
Ktnnaieo     own  absolute  use  and  benefit 
LiiiLiB.  Anthony  Jame$  died  on  the  28th  November,  1814,  with- 

out issue,  and  on  the  21st  December,  1827,  the  residnary 
devisees  in  trust  and  executors  appointed  in  his  will,  by  a 
deed  reciting  the  residuary  devise  above,  and  that  they 
had  discharged  all  the  debts  of  the  testator  without  dis- 
posing of  any  part  of  his  real  estate,  so  that  necessity  for 
selling  the  same  no  tonger  existed,  and  that  his  widow, 
Anne  Dowager  Countess  of  Newbwrgh,  being  alone  inte- 
rested in  those  parts  of  the  real  estate  which  were  so  as 
aforesaid  devised  to  the  trustees  in  trust  to  be  sold,  had 
requested  them,  instead  of  disposing  of  the  same,  to  convey 
them  to  her,  which  they  bad  consented  to  do,  conveyed 
them  to  her  absolutely.    She  died  in  1861. 

With  reference  to  the  title  of  the  Defendant,  it  appeared 
that  he  had  married  Dorothea  Eyre,  the  sister  of  the 
Thomas  and  Francis  above  mentioned ;  and  that  upon  the 
death  of  her  brothers  without  issue,  Thomas  in  1833,  and 
the  surviving  brother  in  1862,  she  claimed  to  be  right 
heir  to  Anthony  James.  By  two  deeds  she  and  her  hus- 
band had  limited  the  estates  in  question  to  such  uses  as 
she  should  by  deed  or  will  appoint,  and  in  default  of  such 
appointment  to  the  uses  of  the  survivor,  duly  complying 
with  the  provisions  of  3  &  4  WilL  4,  c.  74.  She  died  in 
1853,  having  by  a  codicil  devised  all  her  real  estates  to  her 
husband  absolutely,  and  he  was  in  possession  of  the  estate 
in  question. 

By  consent  a  verdict  was  taken  for  the  Defendant,  with 
leave  reserved  to  the  Plaintiff  to  move  to  enter  a  verdict 
for  him  on  the  grounds,  Ist,  that  no  person  in  lineal  descent 
from  Charles  Radcliffe,  who  had  been  attainted,  could 
take  the  estate  in  question  as  heir  to  Anthony  James:  ftnd* 
2ndly,  that  Anthony  James  having,  for  the  above  reason, 
no  heir  who  could  take  the  estate,  it  passed  under  the 
residuary  clause  in  his  will. 
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I866«  In  Hilary  Term  JUelKsh  obtained  a  rule  accordingly, 

Kthhaieo     ci^Qgy  ^^  to  the  1st  pointy  Co.  LitL  8  a,  where  it  is  said, 
Lmlib       ''  ^"^  ^°^^  have  holden,  that  if  a  man  after  he  be  attainted 
of  treason  or  felony  have  issue  two  sonnes,  that  the  one  of 
them  cannot  be  heire  to  the  other,  because  they  could  not 
be  heir  to  the  father,  for  that  they  never  had  any  heritable 
blood  in  them/'  and  Hobbey^s  case,  ''  William  Hobbey  ad 
issue  fils  et  file,  William  le  peire  fuit  attaint,  fils  purchase' 
et  morust  sans  issue ;  question  si  le  file  inheritera  a  lui  ou 
nemi;  et  resolve  que  cy.     1,  fuert'  nee  devant  Tattainder, 
et  1  ont  loyal  sank  et  heritable  inter  eux,  que  ne  fuit  per- 
due per  corruption  apres.    2.  Sur  ground  de  Litf  que  dit,  si 
fils  purchase  et  n'ad  heir  de  part  le  peire,  le  heir  de  part  le 
mere  avera  ceo ;  issint  icy  coment  que  ne  soit  loyal  sank 
inter  fils  et  file  per  peire,  uncore  del  part  de  mere  est  loyal 
sank "  (a).    That  case,  however,  is  observed  upon  in  Col- 
lingwood  v.  Pace(Jb),  where  the  Court  were  divided.     As 
to  the  second  point  he  cited  Doe,  Lessee  of  Stewart,  v. 
Sheffield  (c),  where  under  a  devise  of  land  to  ''  the  sisters" 
of  J.  H.  (generally),  their  heirs^  tec.,  as  tenants  in  common, 
and  not  as  joipt  tenants,  it  was  held,  that  one  of  three 
sisters  of  J.  H.,  who  alone  survived  at  the  time  of  the 
devise  made,  and  who  also  survived  the  testator,  was  en- 
titled to  take  the  whole ;  and  that  even  if  she  had  been 
only  entitled  to  a  part,  the  residue  would  not  have  gone 
to  the  heir  at  law  as  in  case  of  a  lapsed  devise ;  which 
supposes  the  deceased  sisters  to  have  been  once  capable  of 
taking  under  the  will;  but  to  the  residuary  legatee,  to 
whom  was  devised  certain  other  lands,  *'  and  also  all  other 
the  testator's  lands,  %•  not  therein  before  disposed  of,  &c., 
and  all  other  his  real  and  personal  estate  whatsoever  which 
he  might  be  possessed  of  or  entitled  to/'  &c. 

(a)  Palmer,  19,  and  S.  C,  4  Leon.  5,  snd  under  the  title  of  The  KiMg 
▼.  Boretton  and  Adanut  Noy't  Rep.  158. 
(6)  O.  Bridg.  410;  &  C,  1  Vent.  413;  1  Sid.  193. 
(c)  13  Ea»t,  528. 
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The  Attamey^Oeneral  (Sir  22.  Palmer)  and  MaiUsty  1866. 
(C  Hall  and  Quatn  with  them)  showed  cause. — Unless  Kthnaied 
the  PlaintiflP  shows  a  better  title  than  the  Defendant,  who  j^\^ 
is  in  possession  and  claims  as  devisee  of  his  wife  Dorothea, 
he  must  fail.  Upon  the  death  of  Anne,  the  widow^  in 
1861,  all  the  limitations  in  her  husband's  will  antecedent 
to  the  limitation  to  the  testator's  own  right  heirs  had  come 
to  an  end ;  and  the  proposition  advanced  for  the  Plaintiff 
is,  that  if  the  testator  had  left  an  heir  at  law  capable  of 
taking  by  descent,  such  heir  would  have  taken  these 
estates,  but  that  he  htfd  no  heritable  blood  at  the  time  of 
his  death,  and  therefore  that  the  estates  in  question  de- 
volved upon  his  widow  under  the  residuary  clause.  Firstly, 
assuming  that  there  was  a  failure  of  heirs  for  the  reasons 
suggested,  that  is  immaterial  to  the  Plaintiff's  case.  The 
testator  died  in  1814,  and  the  law  as  altered  by  3  &  4 
Wm.  4,  c.  106,  *.  3,  and  7  Will.  4  &  1  Vict.  c.  26,  s.  26, 
is  inapplicable  here.  The  Plaintiff  relies  upon  what  before 
1838  was  the  operation  of  a  general  devise  of  real  estate 
in  the  residuary  form.  But  every  residuary  devise  in  a 
wiirmade  before  that  year  is  a  specific  disposition  of 
the  lands  not  before  expressed  to  be  given  by  the  will. 
**  Thus,  if  a  testator,  being  seised  of  Blachacre  and  White- 
acre^  and  having  no  other  real  estate,  devise  Blachacre  to 
A.  in  fee,  and  all  the  rest  of  the  lands  to  B.,  B.  takes 
exactly  that  which  he  would  have  taken  under  a  specific 
devise  of  Whiteacre^  and  no  more;  and  consequently,  if 
the  devise  to  A.  fail,  from  its  being  devoted  to  charity,  or 
from  the  devisee  being  dead  at  the  time,  or  from  his  sub- 
sequent death  in  the  testator's  lifetiipe,  B.  can  no  more 
take,  by  virtue  of  his  residuary  devise,  the  interest  so 
given  or  intended  to  be  given  to  it.,  than  he  could  have 
done  under  a  specific  devise  of  another  property :"  1  Jar^ 
iMxn  on  With,  3rd  ed.  610,  where  the  authorities  are  col- 
lected, and  at  p.  612,  the  author  seems  to  think  Doe, 
Lessee  of  Stewart  v.  Sheffield  {a),  relied  upon  for  the 
(a)  13  East,  526. 
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1866.       Plaintiff,  bad  law.     It  is  for  the  Plaintiff  to  show  that 
KfHiiAiED     there  is  anything  here  to  prevent  the  operation  of  the 
LbTlib.       general  rule.      If,  after  carving  out  a  partial  or  contm- 
gent  interest,  a  testator  limited  the  reversion  in  fee,  or  the 
alternative  fee,  to  his  own  heirs,  such  devise,  though  inope- 
rative in  law  to  break  the  descent,  until  the  recent  enact- 
ment on  the  point  (3  &  4  WUL  4,  c.  106,  s.  12),  was  con- 
sidered to  indicate  an  intention  to  exclude  this  property 
from  the  residuary  clause,  and  accordingly  such  reversion 
devolved  to  the  heir :    1  Jarman  an  Wills,  3rd  ed.  615, 
citing  Amesbury  v.  Brown,  cited  2  W.  Bh  739;  Robhion 
V.  Knight  {a)  \  Smith  d.  Davis  v.  Saunders  (b).    As  to  the 
devolution  to  the  heir,  the  same  learned  writer  cites  Morgans 
V.  Surman  (c),  stating  that  the  position  in  his  text  is  rather 
an  inference  from  than  a  point  expressly  decided  in  that 
case.    Where  a  testator  made  the  same  disposition  of  his 
estate  as  the  law  would  have  done,  as  by  devising  his 
lands  to  his  heir  at  law  in  fee,  it  was  a  mere  nullity,  and 
the  heir  would  take  by  descent  as  the  better  title :  6  Cndsei 
Dig.  124,  4th  ed.     In  Doe  d.  Morris  v.  Underdom{d), 
cited  6  Cruise's  Dig.  133, 4th  ed.,  the  third  proposition  laid 
down  is,  that  where  a  testator  in  his  will  had  given  away 
all  his  estate  and  interest  in  certain  lands,  so  that  if  he 
were  to  die  immediately  nothing  remained  undispoaed  of| 
be  could  not  intend  to  give  anything  in  those  lands  to  hia 
residuary  devisee.     In  Robinson  v.  Knight(a),  Amesbtny  ▼• 
Brown  is  cited  at  p.  167,  and  set  out  as  taken  from  the 
Register's  Book  in  the  Lord  Chancellor's  judgment  at 
p.  160,  and  he  there  says  that,  *'  the  principle  upon  which 
that  case  was  determined  was  on  the  intent,  that  it  (^) 
was  not  intended  to  be  comprised  in  the  residuary  dense, 
though  there  it  was  certain  that  the  remainder  was  voidi 
and  that  the  heirs  at  law  took  by  reverter  and  in  descent 

(a)  2  Eden,  155. 

lb)  2  W.  Bl.  736;  5.  C,  nomine  Doe  dem.  Davit  v.  Smdfftf 
Cowp.  420. 
(r)  1  Ttnmi.  289.  (d)  Wilia*  Rep.  293. 
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And  it  seemB  to  be  bnilt  on  the  cases  detennined  at  law,       1866. 
that  a  remainder  void  by  lapse  shall  not  fall  into  the  resi-     KnufAiRb 
duary  clause.    Those  cases  are  founded  on  sound  reason,       lbsub. 
and  I  wonder  that  there  was  much  difficulty  about  them  ; 
for  where  a  man  disposes  of  his  whole  interest  in  one 
thing,  and  gives  the  rest  and  residue  of  his  possessions 
to  another,  it  is  very  forced  and  absurd  to  suppose  that  by 
the  words  rest  and  residue  used  at  the  same  instant,  he 
meant  a  residue  not  existing,  but  which  might  by  possi- 
bility exist    To  this  way  of  reasoning,  indeed,  is  objected 
the  case  of  personal  estate,  where  the  contrary  doctrine 
prevails;    but  the  true  answer  to  that  is,  that  the  law, 
either  from  the  words  of  the  Statute  of  Wills,  or  from  its 
favour  to  the  heir,  real  property  being  in  those  times  the 
material  or  general  object  of  the  law,  has  determined  that 
a  will  speaks  quoad  the  real  estate  from  the  time  of  making 
it,  quoad  the  personal  from  the  death  of  the  testator." 
JRoMnson  v.   Knight  and  Ameshury  v.  Brown  were  ap- 
proved of  in  1770  in  Smith  dem.  Davis  v.  Saunders  {a\ 
where  it  was  laid   down  that  a  residuary  clause  would 
extend  to  every  latent  reversion  which  the  testator  might 
have  in  him,  unless  it  were  expressly  excluded  by  devise 
to  some  other  person  ;  that  in  case  such  latter  devise  be  to 
the  testator's  own  right  heirs,  although  they  cannot  take 
as  purchasers,  yet  as  the  whole  is  merely  a  question  of 
intention,  it  will  equally  operate  as  an  exclusion  of  the 
residuary  devise.    The  same  point  was  afterwards  decided 
upon  the  same  will  in  Doe  dem.  Davis  v.  Saunders  (b); 
and  see  Goodright  dem.  Earl  of  Buckinghamshire  v.  Mar- 
quis of  Doumshire  (c),  and  the  note,  2  JElcfen,  161.     Ames- 
burtf  V.  Brown,  which  was  not  cited  in  Doe,   Lessee  of 
Stewart,  v.  Sheffield  (d),  and  that  class  of  cases,  govern 
the  present.    The  question   is  one  of  intention  ou  the 
construction  of  the  will,  and  it  is  not  conceivable   that 
the  testator  intended  that  these  estates  should  go  to  the 

(a)  2  W.  Bl.  Rep.  736.  (c)  2  Bm,  ^  Pul.  600. 

lb)  Cowp.  420.  (i/)  13  Ea$t,  526. 
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1866,        residoary  devisee.      It  may  be  said  that  the  same  rale 

&T1IIIAIED     of  constructioD  would  not  apply  where  there  is  do  heir; 
Lbblii.       but  on  the  face  of  this  will  the  testator  contemplates  the 
possibility  of  having  heirs,  and  during  his  whole  life  that 
was  both  a  real  as  well  as  legal  possibility,  and  you  cannot 
look  to  the  state  of  his  family  at  the  time  of  his  deatL 
Doe^  Lessee  of  Stewart^  v.  Sheffield  {a)  is  observed  upon 
in  Oamer  v.  Hannyngton  (ft)  and  in  Smith  v.  Lamas  {c), 
where  it  was  held  that  where  a  will,  made  before  the  Wilb 
Act|  directs  an  accumulation  of  the  rents  of  real  estate  in 
excess  of  the  period  prescribed  by  the  TheUvsson  Act,  the 
heir  at  law,  and  not  the  residuary  devisee,  is  entitled  to 
the  rents  the  accumulation  whereof  is  rendered  invalid  by 
the  later  Act     But  an  escheat  is  in  the  nature  of  a  de- 
scent, and  assuming  that  in  the  present  case  there  was  no 
heir,  the  land  escheated  to  the  Crown :  Gardner  v.  Sid- 
don  {d);  3  CruUe^s  Dig.  4th  ed.  tit.  xxx.  Escheat,  398. 
It  is  for  the  Plaintiff  to  show  that  this  residuary  clause 
defeats  the  Crown's  escheat     The  intention  of  the  tes- 
tator manifestly  was,  that  the  land  should  pass  by  de- 
scent, and  not  under  the  residuary  clause  :  The  Earl  of 
Scarborough  v.  Doe  d.  SavUe  (e) ;  Athinson  y.  Holtby  (/)• 
Secondly.  Did  the  testator  die  without  leaving  any  heir? 
The  law  is  plain  that  there  was  no  defect  of  heritable 
blood  in  him.     If  a  descent  must  be  traced  through  one 
who  has  been  attainted  the  land  escheats;  but  that  role 
applies  only  where  the  attainted  person  must  necessarily  be 
mentioned  in  the  pedigree  through  which  the  claim  is 
made,  and  if  the  pedigree  may  be  traced  without  mention- 
ing him,  the  attainder  works  no  escheat     The  blood  of  the 
children  of  one  who  has  been  attainted  and  who  are  inno- 
cent is  not  corrupted ;  and  if,  on  tracing  a  collateral  de- 
scent,  it  is  necessary  to  go  up  the  pedigree,  you  may  go  ^? 
to  such  a  child  and  then  directly  across  to  his  or  her  bro- 

(a)  13  Eati,  526.  (rf)  Vavghan,  259,  269, 270. 

(6)  22  Beav.  627, 680.  (e )  ZA.SfE.  897, 963. 

(c)  33  L.J.,  N.S.,  Ck.  578,582.         (/)  10  H.  L.  Ca$.  313. 
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ther  or  sister,  and  it  makes  no  difference  whether  the  chil-  1866, 
dren  are  born  before  or  after  the  attainder.  In  Co.  Litt,  Ktrnaied 
8  a,  19th  ed.  by  Hargrave  ^  Butler^  it  is  said,  "  If  a  man  lwTlib. 
hath  issue  two  sonnes,  and  after  is  attainted  of  treason 
or  felony,  and  one  of  the  sonnes  purchase  land  and  dieth 
without  issue,  the  other  brother  shall  be  his  heire ;  for  the 
attainder  of  the  father  corrupteth  the  lineall  blood  onely, 
and  not  the  coUaterall  blood  between  the  brethren,  which 
was  vested  in  them  before  the  attainder,  and  each  of  them 
by  possibility  might  have  been  heire  to  the  father ;  and  so 
hath  it  been  adjudged.  Bat  otherwise  in  the  case  of  the 
alien-n^e,  as  hath  been  said.  But  some  have  holden,  that 
if  a  man  after  he  be  attainted  of  treason  or  felony  have  issue 
two  sonnes,  that  the  one  of  them  cannot  be  heire  to  the 
other,  because  they  could  not  be  heir  to  the  father,  for  that 
they  never  had  any  inheritable  blood  in  them."  But  the 
doctrine  suggested  in  the  latter  paragraph  and  relied  upon 
for  the  Plaintiff,  that  the  birth  of  the  sons  after  attainder 
makes  any  difference,  is  groundless.  In  support  of  his 
first  proposition  Lord  Coke  refers  to  Hobbei/s  case,  re- 
ported Palmer f  19 ;  4  Leon,  5 ;  Notfe  Rep,  168 ;  Sracton, 
lib.  3,  fol.  130,  and  BHt.  fol.  15;  Fleta,  lib.  1,  cap.  68 ; 
but  the  learned  editors  point  out  in  note  (5},  that  the 
principle  on  which  it  has  been  adjudged  that  the  children 
of  an  alien  may  be  heir  as  between  themselves,  though  not 
to  their  father,  seems  to  reach  the  case  of  children  bom 
after  their  father's  attainder,  citing  numerous  authorities 
there  and  in  note  (2).  In  a  preceding  part  of  the  same 
paragraph  Lord  Coke  says,  ''  If  an  alien  cometh  into 
England  and  hath  issue  two  sonnes,  these  two  sons  are 
indigenes,  subjects  borne,  because  they  are  borne  within 
the  realm.  And  yet  if  one  of  them  purchase  lands  in 
fee,  and  dyeth  without  issue,  his  brother  shall  not  be 
his  heire."  But  the  editors  point  out,  note  (6),  that  in 
Collingwood  and  Pace  {a)  the  Court  denied  that  to  be 
(a)  0.  firM/g.  410;  S.  C,  1  Vmt.^Z\  1  Sid.  193. 
VOL.  I. — O.  P.  P  P 
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1866.       law;  and  held  that  the  sons  of  aliens  were  inheritable  to 
Ktwicaied     each  other,  citing  the  report  of  that  case  in  1  Sid.  193,  and 
Lkslis*      ^^  ^^T  elaborate  speech  by  Lord  Chief  Juatice  Hak,  on 
giving  the  judgment  of  the  Court,  1  Venir.  413.     The 
aigument  in  Hobbejfs  case  is  reported  in  Noy^s  Rep.  1 58, 
under  the  title  of  The  King  v.  Boreston  and  AdamSf  and 
it  is  nowhere  suggested  that  it  would  make  any  difierence 
whether  the  children  were  bom  before  or  after  the  attain- 
der; and  the  reasons  given  for  the  judgment  in  that  case 
in  the  report  in  Palmer^  19,  dispel  the  absurd  view  that 
their  blood  is  personally  corrupted  by  it     In  3  Cruiu's 
Digest,  326,  referring  to  ColUngwaod  v.   Pace  (a),  it  is 
said,  ^*  It  is  however  now  settled,  that  the  descent  between 
brothers  is  immediate ;  therefore  that  the  attainder  of  the 
father  does  not  prevent  his  sons  from  inheriting  from  each 
other ;  for  though  the  father  is  medium  differens  sangttinis, 
yet  he  is  not  medium  differens  luBrediiatisJ^    Therefore  the 
attainder  of  the  father  does  not  hinder  the  immediate  de- 
scent between  brothers,  nor  collateral  descents  between 
those  who  get  their  natural  blood  but  not  their  inheritance 
from  him.     [Sects.  5,  6  and  10  of  stat  3  &  4  WiU.  4,  c  106, 
which  does  not  extend  to  any  descent  taking  place  on  the 
death  of  a  person  dying  before  1834,  and  Edwards  v. 
Rogers  (b\  citing  Hobbey's  case  from  Co.  Litt.  8  a,  were 
referred  to.] 

Rolt  and  Hellish  {Fleming,  Kemplay  and  Trevelyan 
with  them)  supported  the  rule. — ^The  Plaintiff,  who  claims 
under  the  residuary  devise,  is  entitled  to  recover.  Anthony 
James,  the  testator,  left  no  heir,  either  lineal  or  collateral. 
The  Plaintiff's  case  turns  upon  four  propositions.  1*  I^ 
is  a  general  rule  in  the  doctrine  of  descents  and  indispu- 
table, that  you  must  trace  the  legitimacy  of  the  blood  from 
the  terminus  a  quo  to  the  terminus  ad  quern.  The  heir- 
ship must  be  traced  through  every  link  in  the  chain,  and 
(a)  1  Vent.  413.  (6)  Cro.  Car.  524,  543. 
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the  same  rule  applies  whether  the  descent  is  to  be  traced        1866. 
from  father  to  son,  or  from  brother  to  brother,  or  cousin  to     i^tnmairo 
cousin.    2.  A  like  general  rule  applies  to  the  corruption       i^bslib. 
of  blood  in  cases  of  attainder  for  treason ;  such  corruption, 
at  any  point  in  the  chain,  causes  all  the  blood  to  be  cor- 
rupt.    3.  There  is  no  exception  to  this  rule.    4.  The  ex- 
ception, if  any,  is  a  limited  and  arbitrary  one,  dependent 
upon  no  principle ;  but  confined  to  the  case  of  a  brother 
or  sister  born  before  the  attainder  of  the  fitther  claiming  to 
be  heir  to  a  brother,  and  the  present  case  does  not  fall 
within  it 

The  Defendant  claims  under  Firancis  Eyre,  who  died  in 
1827,  who  was  cousin  of  the  testator,  and  who,  on  the 
part  of  the  Defendant,  it  is  insisted  was  his  heir.  But 
where  a  claim  is  by  a  cousin  of  the  person  who  died  seised 
the  pleadings  state  that  the  claimant  is  cousin  and  heir, 
and  then  set  out  the  pedigree ;  Clere  v.  Brooke  (a) ;  and  it 
would  therefore  be  necessary  to  mention  Charles  Radcliffe, 
the  grandfather.  But  where  a  brother  is  the  claimant,  it 
will  be  shown  that,  by  a  technical  rule  of  pleading,  he  is 
simply  stated  to  be  brother  and  heir.  Therefore,  assuming 
Hobbey's  case(b)  to  be  an  authority,  it  does  not  apply.  The 
rule  of  pleading  was  the  origin  of  the  exception.  [Erie, 
C.  J.  The  pleading  rather  showed  what  was  the  law.] 
Assuming  that  upon  the  authority  of  that  case,  in  collateral 
sanguinity,  an  inheritance  passes  directly  from  a  brother 
who  dies  seised  to  his  brother  under  the  circumstances 
there  stated ;  neither  that  case  nor  any  other  justifies  the 
assertion  that  children  bom,  as  here,  after  the  attainder  of 
the  father,  can  inherit  the  one  from  the  other. 

By  stat.  7  Ann.  c.  21,  s.  10,  it  was  enacted,  that  after  the 
death  of  the  Pretender,  no  attainder  for  treason  should 
extend  to  the  disinheriting  any  heir  or  prejudice  the  right 

(a)  2  Plowd.  442.  443. 

(6)  Palm.  19;  S.  C.  4  Leon.  5 ;  Noy's  Rtp.  158. 
pp2 


534  BASTER  TERM. 

1866.  of  any  other  than  the  offender  himself;  and  this  was  by 
Ktnitaied  Btat  17  Oeo.  2,  c.  39,  further  extended  until  after  the 
Lbmlii.  d®****  of  ^^  sons ;  but  these  provisions  were  repealed  by  39 
Geo.  3,  c.  93;  2  Blackst.  Cam.  266.  By  6  &  6  Edw. 6.  c.  1 1 , 
s.  V3,  even  the  wife  of  one  attainted  of  high  treason  would 
lose  her  dower ;  2  Blackst.  Cam.  253.  Treason  strikes  at 
the  root  of  all  society,  and  the  rule  is  always  laid  down  as 
universal,  that  the  blood  of  a  person  attainted  for  treason 
is  so  corrupted  as  to  be  rendered  no  longer  inheritable :  2 
Blackst.  Com.  251  ;  and  at  p.  263  of  the  same  volume  it 
is  said,  ''  There  is  yet  a  further  consequence  of  the  cor- 
ruption and  extinction  of  hereditary  blood,  which  is  this : 
that  the  person  attainted  shall  not  only  be  incapable  him- 
self of  inheriting,  or  transmitting  his  own  property  by  heir- 
ship, but  shall  also  obstruct  the  descent  of  lands  or  tene- 
ments to  his  posterity,  in  all  cases  where  they  are  obliged 
to  derive  their  title  through  him  from  any  remoter  ances- 
tor. The  chanel  which  conveyed  the  hereditary  blood 
from  his  ancestors  to  him,  is  not  only  exhausted  for  the 
present,  but  totally  dammed  up  and  rendered  impervious 
for  the  future.  This  is  a  refinement  upon  the  ancient  law 
of  feuds,  which  allowed  that  the  grandson  might  be  heir  to 
his  grandfather,  though  the  son  in  the  intermediate  gene- 
ration was  guilty  of  felony.  But,  by  the  law  of  England^ 
a  man's  blood  is  so  universally  corrupted  by  attainder,  that 
his  sons  can  neither  inherit  to  him  nor  to  any  other  an- 
cestor, at  least  on  the  part  of  their  attainted  father/'  So 
in  1  Hale's  P.  C.  p.  356,  it  is  said,  '*  In  all  cases  (but  only 
in  cases  of  entails  as  before)  attainder  of  treason  or  felony 
corrupts  the  blood  upward  and  downward,  so  that  no 
person,  that  must  make  his  derivation  of  descent  to  or 
through  the  party  attaint,  can  inherit,  as  if  there  be  grand- 
father, father  and  son,  the  father  is  attainted,  and  dies  in 
the  life  of  the  grandfather,  the  son  cannot  inherit  the 
grandfather.  In  cases  of  collateral  descents  of  lands  in 
fee  simple,  if  there  be  father  and  two  sons,  and  the  eldest 
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is  attainted  in  the  life  of  the  father,  and  dies  without  issue  1866. 
in  the  life  of  the  father,  the  younger  son  shall  inherit  the  Ktmnaird 
father,  for  he  need  not  mention  his  elder  brother  in  the  lbu.is. 
conveying  of  his  title;  but  if  the  elder  son  attaint  survive 
the  father  but  a  day,  and  die  without  issue,  the  second  son 
cannot  inherit,  but  the  ]and  shall  escheate  pro  defectu 
karedis,  for  the  corruption  of  blood  in  the  elder  son  sur- 
viving the  father  impedes  the  descent.  But  otherwise," 
&c.,  and  then  Hobbey^s  case,  Co.  LitU  8  a,  is  stated.  So 
also  in  Foster^s  C.  L.  p.  63,  it  is  said,  that  to  kill  a  person 
under  attainder  without  warrant  of  law  is  murder,  for  which 
the  murderer  is  liable  to  an  appeal  at  the  suit  of  the  widow. 
"  For  though  his  heir  is  barred  by  the  attainder,  which  cor- 
rupteth  his  blood,  and  dissolveth  all  relations  grounded  on 
consanguinity,  yet  the  relation  grounded  on  the  matrimo- 
nial contract  continueth  till  death/'  [The  Attorney- Oeneral 
mentioned  Foster  v.  Ramsey,  the  arguments  in  which  are 
reported  2  Sid,  23 — 62,  and  the  judgment  at  p.  148 ;  at 
p.  26  cases  are  cited,  and  amongst  them  Hobbey\  to  show 
that  where  a  man  derives  a  title  or  seisin  from  his  ancestor, 
there  it  behoves  him  to  convey  his  title  by  the  said  an- 
cestor, but  where  he  claims  only  by  resort  and  pedigree, 
there  the  Other's  disability  shall  not  be  prejudicial  to  the 
son ;  and  at  p.  148  the  Court  expressly  deny  the  proposi- 
tion, that  so  far  as  relates  to  corruption  of  blood,  the 
birth  of  the  child  of  an  attainted  person  after  the  attainder 
makes  any  difference.] 

In  Hobbey^s  case,  as  reported  in  Palmer,  19,  it  appears 
that  the  son  and  daughter  were  both  bom  before  the  attain- 
der and  so  had  loyal  blood  which  a  subsequent  attainder 
could  not  corrupt;  that  is  the  root  of  that  decision.  The 
authority,  however,  of  that  case  is  questionable ;  an  accu- 
rate account  of  it  is  given  in  Sir  Orlando  Bridgman^s  report 
of  Collingwood  v.  Pace,  410,  448—460,  where  it  appears 
that  a  writ  of  error  was  brought;  but  that  the  Queen 
having  recovered  those  very  lands  upon    another   title 
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1886.       against  the  judgment  of  die  Excbequeri  it  was  to  no  par- 
Ktnnaird     pose  to  proceed  with  the  writ,  and  a  non  vult  proseqoi  w«s 
LuLiB.       entered.   But,  assuming  the  exception  founded  on  Hobhof^s 
ease  to  exist,  it  is  limited  to  a  descent  between  brotbera 
born  before  attainder.      RaieUffs  case  (a)  confirms  this 
view.    BriUoHf  cap.  6,  is  there  cited  as  an  authority  that 
"if  a  man  be  attainted  of  felony  by  judgment,  the  heirs  be- 
gotten after  the  attainder  are  excluded  of  all  manner  of 
succession  of  heritage,  as  well  on  the  part  of  the  mother,  as 
on  the  part  of  the  father ;  and  the  reason  thereof  was,  Aat 
the  son  begotten  after  the  judgment  had  not  two  heritable 
bloods  in  him ;  for,  at  the  time  of  the  begetting  of  him,  the 
blood  of  the  father  was  corrupted ;  for  ex  leproso  partsU 
leprotus  generatur  filius  ;  and  when  the  father  is  attainted 
of  felony,  the  blood,  in  respect  of  which  he  should  be  herita- 
ble, being  corrupted,  the  son,  as  seemed  to  him,  had  but 
half  blood  ;  &c.      And  with  him  agrees  JSracton,  lib.  3, 
cap.  13,  Non  vakbit  felanis  generation  nee  ad  hereditaUm 
paiemam,  vel  matemam ;  si  autem'  ante  felaniam  genera- 
iionem  feceritg  talis  generatio  suceedit  in  herediiatem  pains, 
vel  matriSf  a  quo  non  juerit  felonia  perpetrata;  becaose/' 
&c.   Hobbeg's  ease  is  constantly  treated  as  exceptional. 
In   Godfrey  and    Dixon's  case  (ft),    Mr.   Justice   Dod- 
deridge  said,  "  That  if  a  man  claim  as  cousin  and  heir,  be 
must  show  how  he  is  cousin  and  heir ;  but  not  when  be 
claims  as  brother,  or  son  and  heir."      In  YorVs  CastP- 
derations  on  the  Law  of  Forfeiture  (c\  it  is  said,  *'But, 
wherever  he  need  not  be  mentioned  in  the  conveyance  of 
descent,  as  between  two  sons  of  an  attainted  father,  notUMg 
hinders  one  brother  from  inheriting  to  the  other;  siocei 
agreeably  to  the  rule  of  law,  the  descent  is  immediate:  be 
can  make  himself  heir  to  the  person  last  seised,  without 
the  mention  of  the  father."    In  Stephen's  Commentaries  {d)f 

(a)  3  Co,  Rep.  37,  41.  (e)  4th  ed.  p.  87. 

(6)  GodboU,  275.  (d)  5th  ed.  y6L  1,  p.  444. 


XXIX  VICTORIA.  537 

k  is  remarked,  that  though  the  opinion  of  Sir  Edward  1866> 
Coke  {a)  was  overruled  in  CoUingwoods.  Pace,  ''it  was  Kynraird 
only  on  the  ground  that  the  descent  from  one  brother  to  lbslib. 
the  other  might  be  considered  as  immediate,  and  without 
regard  to  the  commune  vinculum ;  an  exception  from  the 
general  law  of  inheritance/'  &c.  In  In  re  Dons  Estate  (b), 
Kindersley,  V.  C,  says  at  p.  102,  "  Another  rule  was  this : 
that  between  brothers  the  descent  was  immediate,  but  as 
between  other  collateral  relatious  you  traced  up  to  the 
common  ancestor  and  down  again,  in  order  to  see  what 
the  descent  was.  It  is  not  very  easy,  perhaps,  to  say 
why  it  should  be  so,  except  from  some  principle  of  feudal 
law,  but  the  rule  was,  that  between  brothers  the  inheri- 
tance was  immediate,  that  it  was  one  single  descent — one 
step  only  in  the  pedigree."  The  exception  is  expressly 
admitted  by  Hale,  C.  B.,  in  Collingwood  v.  Pa4x(c)\  and 
the  second  reason  given  by  Windham,  J.,  in  the  same  case, 
is  stated  in  the  Hargrave  MSS.  now  in  the  library  of  the 
British  Museum,  No.  56,  p.  112,  to  be  ''Because  the 
descent  from  one  brother  to  another  is  an  immediate 
descent :  that  is,  well  and  clearly  proved  by  the  forms  of 
pleading,  'fratri  et  hseredi' as  'filio  et  heeredi,'  and  no 
pedigree  to  be  further  set  forth  as  in  remoter  degrees:** 
Collingwood  v.  Pace{d) ;  Anonymous  case  (e) ;  Courtney^s 
case  (f) ;  Dames  v.  Lowndes  (g) ;  Hardman  v.  Clegg  (A) ; 
3  &  4  Will.  4,  c.  106,  «s.  4,  6,  10;  and  Shelfard's  Real 
Property  Statutes,  note  to  the  last  section.  [WiUes,  J.  Is 
there  any  decision  in  which  it  has  been  held  that  a  person 
attainted,  who,  though  there  had  been  no  such  attainder, 
could  not  have  inherited  the  land,  would  nevertheless  block 
the  descent?]     A  further  objection  is  that  the  marriage 

(a)  Co.  LUt.  6  a. 

(6)  27  L.  J.,  Ch.  98  J  S.  C.  4  Dreit.  194. 

(c)  Vent.  413,  424.  (/)  3rd  Imt.  c.  106,  p.  241. 

(rf)  O.  Bridg  450.  (g)  1  Bing.  N.  C.  597. 

(e)  Dyer,  274.  (A)  UoU,  N.  P.  JR.  657, 
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1866.  here  of  tbe  testator's  grandfather  after  the  attainder  was 
KTMMAiao  inyalid.  A  man  attainted  is  ci?iliter  mortuus  (a).  [  WUla, 
J.,  referred  to  Perkins'  Prof.  Book^  s.  28,  which  shows 
that  attainder  by  outlawry  relates  to  the  exigent  as  to  lands 
and  tenements;  so  that  a  feoffment  of  land  or  grant  of  a 
rent  made  by  him  that  is  attainted  in  such  manner  before 
the  exigent  awarded  is  good.] 

With  respect  to  the  French  law :  in  the  Cod.  CUnl,  lib. 
1,  tit  1,  ch.  2,  sec  2,  §  25,  as  to  the  effect  of  the  civil 
death  of  a  man,  it  is  stated,  "  II  est  incapable  de  contiacter 
un  manage  qui  produise  aucun  eflet  civil." 

[The  first  point  argued  by  the  Attamey-General  was  not 
argued  on  the  other  side,  and  the  Court,  without  calling  oo 
him  to  reply,  now  gave  judgment] 

Erlb,  C.  J.  We  have  been  very  much  impressed  by 
the  learning,  research  and  powerful  arguments  brought 
before  us  on  behalf  of  the  Plaintiff,  to  which  we  have  ap- 
plied our  minds,  but  we  have  come  to  the  conclusion  that 
they  are  not  sufficient  to  entitle  him  to  have  this  rule  made 
absolute. 

This  is  an  action  of  ejectment  by  which  the  Plaintiff 
claims  certain  lands  of  which  Anthony  James  Earl  otNeuh 
burgh  died  seised ;  and  I  need  not  go  any  forther  into  the 
title  of  either  tbe  Plaintiff  or  Defendant  than  to  say  that 
I  take  it  to  be  admitted  between  these  parties  that  tbe 
Defendant  is  entitled  to  the  property  unless  his  apparent 
title,  derived  from  Francis  Eyre  the  younger  as  heir  of 
Anthony  James,  be  defeated  by  the  objections  which  have 
been  relied  on  in  the  argument. 

According  to  the  pedigree  Francis  Eyre  the  younger  was 
naturally  collateral  heir;  and  one  who  claimed  through 
him  would,  ordinarily  speaking,  be  entitled  to  the  lands  m 
question.  The  reason  why  it  is  said  the  Defendant  is  not 
entitled,  is  because  Francis  Eyre  the  younger  through  whom 
(a)  Co.  UU.  (26.);  ibid.  (132 a). 
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be  claims,  is  connected  in  consanguinity  with  Anthony  James       1866. 
through  the  common  ancestor  Charles  Radcliffe^  who  was     ktmmaird 
attainted  before  he  was  married.     One  main  ground  of      lbslie. 
contention  is,  that  the  Defendant,  in  tracing  his  title,  is  com- 
pelled by  law  to  name  the  common  ancestor  who  was 
attainted   as    a  person    through   whom   the   inheritance 
descended  to  him.    The  other  ground  relied  on  for  the 
Plaintiff  is,  that  the  marriage  of  the  common  ancestor 
took  place  after  he  was  attainted ;  that  therefore  it  was  no 
marriage,  and  that  the  children  were  not  legitimate,  and  so 
no  consanguinity. 

I  admit  the  rule  of  law  is  that  an  inheritance  can- 
not pass  through  an  attainted  person;  but  between  colla- 
teral consanguinei  it  passes  directly  from  brother  to  brother, 
and  it  so  passes  whether  the  claim  is  made  on  behalf  of 
one  brother  to  succeed  to  a  deceased  brother,  or  on  behalf 
of  a  descendant  of  one  brother  to  succeed  to  the  descend- 
ant of  another  brother.  The  common  ancestor  is  named 
only  for  the  purpose  of  proving  consanguinity,  and  not  be- 
cause the  inheritance  passes  through  him. 

This  rule  of  law  has  been  the  subject  of  most  remarkable 
legal  disputes,  and  Lord  Hale  and  Sir  Orlando  Bridgman, 
and  other  judges  of  that  day,  seem  to  have  put  forth  all 
their  powers  of  research  and  argument  upon  the  matter, 
and  they  came  to  the  conclusion  that  the  inheritance  passes 
directly  from  brother  to  brother;  from  the  date  of  Col" 
lingwood  v.  Pace  (a),  the  law  has  been  taken  to  be  so ;  and 
it  is  so  expressed  in  direct  terms  in  BlacksUmej  whose 
authority  in  many  respects  is  great,  especially  upon  matters 
relating  to  real  property.  In  the  2nd  book  of  his  Comment 
taries,  p.  226,  after  explaining  that  the  common  ancestor  is 
the  root  of  the  inheritance,  and  that  the  consanguinity 
must  be  traced  through  him,  he  goes  on  to  say,  ''But 
though  the  common  ancestor  be  thus  the  root  of  the  in- 
heritance, yet  with  us  it  is  not  necessary  to  name  him  in 
making  out  the  pedigree  or  descent.  For  the  descent  be- 
(a)  0.  Bridg.  410;  S.  C.  1  Vent.  413 ;  1  Sid.  193. 


Lbslib* 


640  EASTER  TERM. 

1866.       tween  two  brothers  is  held  to  be  an  immediate  descent; 
'  Kynnaird     ^^^  therefore  title  may  be  made  by  one  brother  or  his  re- 
presentatives to  or  through  anoUier,  without  mentioning 
their  common  father."     Collu^wood  v.  JPace  and  the  cases 
there  cited  show  most  distinctly  that  the  inheritance  passes 
from  brother  to  brother,  and  that  decision  was  given  by 
persons  well  acquainted  with  the  law  and  its  origin.    It 
has  been  argned  for  the  Plaintiff  that  that  decision  was  an 
exception^  and  was  founded  on  a  casual  phrase  found  in 
the  precedents  of  pleading,  and  that  the  judges,  being  de* 
sirous  of  favouring  the  claimants  to  some  Scotch  inherit- 
ance, turned  aside  from  the  laws  which  had  come  down 
from  our  ancestors,  and  brought  in  an  anomalous  excep- 
tion.   Having  regard  to  the  extreme  gravity  of  the  minds 
of  the  learned  men  who  entered  upon  this  discussion,  I 
think  it  is  most  improbable  that  they  adopted  any  super- 
ficial or  chance  idea ;  and,  with  reference  to  the  form  of 
pleading,  Lord  Hale  says  in  very  clear  langus^  that  this  is 
the  rule  of  law,  and  that  one  evidence  of  its  being  so  is  tiiat 
the  course  of  pleading  is  so  (a).     The  reason  of  the  rde  is 
apparent,  because  at  the  time  when  it  prevailed  the  brother 
might,  but  the  father  could  not  take,  the  land ;  it  passed 
directly  from  brother  to  brother.     It  was  admitted  in  argu* 
I  ment  to  be  an  absurd  thing  that  whilst  the  land  would 

j  pass  from  one  brother  to  another  brother  it  should  not  pass 

from  cousin  to  cousin  by  tracing  it  through  the  brothers; 
but  it  was  said  the  anomaly  in  the  former  case  was  intro- 
duced by  a  rule  of  pleading.  The  answer  to  that  I  hare 
given.  In  my  view  there  has  been  a  course  of  recognized 
authorities  on  the  point,  and  the  preponderance  of  them  is 

(a)  Lord  HaUf  in  stating  the  reasons  for  his  judgment  in  CoUt^' 
viood  V.  Pace,  says,  at  p.  423  of  the  Report  in  1  Vent.,  "  Now  to  prove 
this  descent  immediate,  I  shall  use  these  three  ensuing  instances  or  en- 
dences :  first,  in  point  of  pleading,  one  brother  shall  derive  himidf  tf 
heir  to  another,  without  mentioning  another  ancestor;  this  hath  ^'^^f* 
large  insisted  on  by  others,  and  therefore  I  shall  pass  it  over."  I'^ 
Coke  mentions  "  the  form  of  good  pleading"  as  one  of  the  tventf 
«  fountains  or  pUces  of  the  conunon  law."    Co.  Liii.  11a. 
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in  favour  of  our  preseDt  decision.     If,  therefore,  the  law,        1866. 
as  we  take  it  to  be,  is  to  be  altered,  it  must  be  altered  by  a     Kynmaird 
higher  tribunal. 

With  respect  to  the  other  point,  that  the  marriage  was 
null,  I  cannot  find  any  authority  in  our  law  for  that  propo- 
sition, and  it  certainly  would  be  a  most  revolting  conclusion 
to  come  to,  that  where  an  attainted  person  goes  abroad,  and 
having  the  actual  capacity  to  contract  a  marriage  in  the 
foreign  land  where  he  is  abiding,  marries  a  woman  who, 
perhaps,  was  ignorant  of  the  antecedent  attainder  in 
England^  such  marriage  should  be  null  and  the  children 
illegitimate  because  of  that  attainder.  If  by  our  law  the  rule 
were  that  one  who  is  civiliter  mortuus  is  perfectly  incapable 
of  marriage,  I  should  be  the  last  person  to  think  of  interfer- 
ing with  it.  In  France  it  seems  that  a  person  civiliter  mor- 
tuus is  incapable  of  marriage,  but  I  do  not  find  that  there 
is  such  a  rule  in  our  law. 

I  therefore  think  that  the  marriage  at  Brussels  made  die 
children  legitimate,  and  gave  them  a  capacity  for  trans- 
mitting an  inheritance  from  one  to  the  other  down  to 
their  descendants.  The  common  ancestor  need  not  be 
named  as  a  link  in  tracing  the  inheritance ;  he  is  only  to 
be  named  as  a  link  in  consanguinity.  I  think,  therefore, 
that  this  rule  should  be  discharged. 

WiLLBs,  J.  I  am  of  the  same  opinion.  This  case  cer- 
tainly presents  some  very  remarkable  aspects,  because  the 
person  who  is  alleged  to  be  disabled  from  taking  by  reason 
of  the  attainder  of  her  ancestor  is  in  this  position,  that  the 
claim  here  is  made  not  on  the  part  of  the  superior  lord  of 
the  fee,  but  on  the  part  of  one  who  in  the  ordinary  course 
of  events  could  not  succeed  living  the  Defendant.  If  it 
could  be  made  out  that  the  present  Defendant  is  inca- 
pacitated from  inheriting  this  estate,  I  am  for  from  being 
assured  that  the  Plaintiff  would  be  entitled  to  it.  The 
case  appears  to  have  been  argued  before  us  as  if  for  this 
purpose  attainder  and  alienage  stood  on  the  same  footing. 
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1866.       If  tbe  person  next  in  sacoewion  be  an   alien,   the  hw 
KTHiiAimD^  takes  no  notice  of  bis  existence,  and  the  person  next  in 
turn  to  inherit  obtains  the  inheritance;  and  it  seems  Uiere*- 
fore  to  have  been  assumed,  that  where  the  person  next 
in  succession  to  inherit  is  disabled  by  reason  of  the  at- 
tainder of  an  ancestor,  the  inheritance   in  like  manner 
passes  on  to  the  person  next  in  succession.     I  am  not 
satisfied,  however,  that  any  such  conclusion  would  follow, 
nor  that  the  distinction  between  alienage  and  attainder, 
pointed  out  in  the  2nd  book  of  Blacksiane^s  Commat- 
taries,  p.  264,  would  not  be  applicable  to  this  case,  and 
that  what  would  happen  would  he  not  a  transmission  of 
the  inheritance  to  the  person  next  in  succession,  but  an 
escheat     I  think  so  for  obvious  reasons  connected  with 
the  origin  of  the  law  of  attainder.    The  law  of  attainder 
corrupting  the  blood  is  connected  with  the  law  of  escbeat, 
which  was  founded  upon  Uie  condition  in  the  feudal  com- 
pact that  the  land  should  continue  to  descend  so  long  as 
the  feudatory  performed  the  duties  which  he  owed  to  tbe 
lord,  of  the  violation  of  which  attainder  was  absolute 
proof.    The  consequence  was,  that  whenever  a  state  of 
things  arose  in  which  if  the  attainted  person  was  alive  be 
would  be  the  person  designated  to  take  the  inberitanoe, 
those  who  claimed  under  him  were  rendered  incapable  of 
taking,  and  the  land  did  not  pass  on  to  some  other  heir, 
but  escheated  to  the  lord,  or,  in  case  of  immediate  fo^ 
feiture  for  treason,  to  the  Crown.    I  am  however  clearly 
of  opinion,  that  the  corruption  of  blood  in  this  case  was 
paramount  to  the  line  along  which  it  is  necessary  that 
the  Defendant  should  trace  his  title;  and  I  apprehend 
that  corruption  of  blood,  so  far  as  it  affects  the  attainted 
person  himself,  may  be  accurately  described  as  an  incapa- 
city either  to  take  an  inheritance  or  to  transmit  it,  and  that 
its  effect  there  ceases.    With  respect  to  the  persons  who 
have  to  claim  from  the  attainted  person,  the  effect  which 
the  corruption  of  blood  has  upon  them  is  a  simple  inca- 
pacity to  take  an  inheritance  which  the  attainted  penoa 
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could  otherwise  transmit,  or,  as  it  has  been  put  in  another       1866. 

way,  an  inability  to  take  by  means  of  a  pedigree  in  which  he  Ktnnaird 
is  what  has  been  called  the  medius  antecessor — the  person  liIlib. 
through  whom  the  descent  must  pass.  It  is  not  suflScient, 
in  order  to  affect  the  transmission  of  land,  to  show  that 
the  person  attainted  was  the  common  stock  of  the  rela- 
tionship between  the  person  last  seised  and  the  claimant ; 
it  is  further  necessary  that  the  heir  must  trace  his  tide 
through  the  attainted  person. 

Now  suppose  that  instead  of  the  land  having  been 
granted  to  Anthony  James,  it  had  been  granted  to  James 
Bartholomew;  that  instead  of  the  Defendant  claiming 
under  the  granddaughter  of  Mary,  the  sister  of  James 
Bartholomew,  the  Defendant  had  been  Mary.  In  that 
case  it  is  admitted  to  be  perfectly  clear  that  Mary 
could  have  made  out  her  title  as  heir  to  James  Bar^ 
tholomew,  without  claiming  through  the  attainted  per- 
son her  father,  and  that  she  could  have  established 
a  title  as  heir  to  her  brother.  Therefore,  one  starts  with 
what  Mr.  Mellish  was  compelled  to  admit  to  be  an  ab- 
surdity, namely,  that  the  farther  you  go  away  from  the 
attainted  person,  the  farther  the  parties  are  removed  by 
the  distance  of  relationship,  the  greater  the  reason  there  is 
for  saying  that  the  inheritance  shall  not  prevail  by  reason 
of  the  attainder.  That  is  an  absurdity  which  is  not  only 
shocking  to  common  sense,  but  also  with  reference  to  the 
origin  of  the  law  of  corruption  of  blood  with  regard  to 
escheat;  for  why  should  the  land  escheat  for  the  benefit  of 
the  superior  lord  of  Anthony  James,  whilst  there  would 
have  been  no  escheat  for  the  benefit  of  the  superior  lord  of 
James  Bartholomew  his  father,  if  the  fee  had  been  origin- 
ally granted  to  him.  The  only  question,  therefore,  is,  whe- 
ther there  is  positive  law  to  be  advanced  in  its  favour  by 
which  we  are  bound,  yfe  have  not  been  informed  of  any 
decision  in  which  the  judges  have  arrived  at  such  a  con- 
clusion.    It  was  argued  for  the  Plaintiff  that  the  best 
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1866;       ground  upon  which  Lord  HuU  and  his  companions  who 
Ktnnaikd     agreed  with  him  in  CoUingwoodr,  PaeeCa)  coald  found  their 
*•  judgment  was,  that,  in  pleading,  brother  would  claim  from 

brother  without  mentioning  the  father's  name,  and  that 
Aey  claimed  under  die  description  of  brother  and  heir, 
whereas  Sir  Orlando  Bndgman  says,  that  if  a  cousin  has 
(o  daim,  he  must  show  how  he  is  a  cousin.     I  haye  listened 
with  attention  to  the  learned  counsel  who  ai^ed  for  the 
Plaintiff,  and  to  the  authorities  which  they  cited.    I  haye 
also  endeavoured  by  research  to  find  out  for  myself  whe- 
ther there  was  any  rule  for  putting  the  descendant  fram  a 
brother  in  a  worse  position  as  to  pleading  than  the  brother 
himself;  but  neither  in  the  authorities  cited  nor  in  my  own 
research  do  I  find  any  such  law  in  the  books. 

The  reason  given  why  brothers  in  relation  to  one  another 
claim  as  brother  and  heir  is  simply  this :  At  first  if  a  man 
purchased  land  ut  feudum  novum  and  died  in  his  father's 
lifetime,  his  brother  could  not  inherit  it,  because  no  person 
could  inherit  the  land  who  was  not  of  the  body  of  the  ori- 
ginal grantee,  and  the  law  could  not  presume  that  it  had 
originally  been  granted  to  the  father  because  he  was  still 
living.    This  diflScuIty  was  got  over  by  the  lawyers  by  a 
reason  more  technical  and  certainly  more  ingenious  than 
that  with  reference  to  the  pleading  in  Collingwood  v.  Poc€t 
viz.,  by  a  fiction  that  the  fief,  though  not  antiquum,  was  to 
descend  ut  antiquum,  and  that  therefore  on  the  death  oi 
the  brother  it  must  be  assumed  to  have  descended  from  an 
ancestor,  and  the  surviving  brother  should  take  it 

That  was  the  reasoning.  Then  what  followed  where  the 
father  was  an  alien  ?  Assuming  the  same  fiction  to  be 
relied  on  in  that  case,  it  was  at  first  said  that  it  was  im- 
possible that  the  fee  could  have  been  held  by  the  brother 
who  died  seised  ut  antiquum,  seeing  that  the  ancestor  was 
an  alien,  and  therefore  the  course  of  descent  was  stopped* 
It  was  said,  that  the  brother  would  not  inherit  under  socfl 

(fl)  O.  BriVg.  410;  S.  C,  1  Vent.  413,  423;  1  Sid.  193. 
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circumstances;  but  afterwards  a  new  subtlety^  was  in*  1866. 
vented,  viz.,  that  as  the  law  assumed  an  ancestor  from  ktrnaird 
whom  the  property  descended  in  the  former  case,  it  might  Leslie. 
as  well  assume  in  the  latter,  that  the  ancestor  was  a 
capable  ancestor;  and  an  imaginary  capable  ancestor  hav- 
ing been  so  introduced  by  a  fiction  of  law,  the  brother  suc- 
ceeded to  the  brother  in  that  case  also.  All  that  reason- 
ing, from  beginning  to  end,  is  equally  applicable  to  the  de- 
scendants of  brothers  claiming  from  one  another.  If  it 
were  necessary  to  set  out  the  pleadings  in  the  present  case, 
they  would  be,  that  Anthony  James  died  seised  and  that 
the  issue  failed,  he  being  the  only  son  of  James  Bartholo- 
mew (he  had  one  other  child,  a  daughter,  whom  we  may 
pass  over),  all  of  whose  brothers  and  sisters,  with  the  ex- 
ception of  JUaty  the  grandmother  of  Dorothea,  died  with-^ 
out  issue  in  the  lifetime  of  the  said  Anthony  James; 
whereas  said  Mary  was  the  mother  of  Francis  Eyre  the 
second  of  that  name,  who  was  her  heir,  and  thus  cousin 
and  heir  of  Anthony  James.  Why  is  the  description  of 
Mary  as  succeeding  to  James  Bartholomew  in  the  line  of 
descent  worse  in  the  pleadings  than  if  it  was  a  claim  direct 
from  James  Bartholomew  ?    2  BL  Com,  226,  is  in  point. 

Then  with  respect  to  the  other  point — that  involves  a 
very  serious  question,  a  question  entirely  new,  and  which 
does  not  seem  to  have  been  suggested  in  any  book  on  the 
law  of  this  country,  viz.,  that  of  the  validity  of  the  marriage 
of  an  attainted  person.  This  part  of  the  case  may  be 
divided  into  two  heads ;  first,  assuming  the  marriage  to 
be  valid,  were  the  children  who  were  born  after  the  attain- 
der in  any  worse  position  than  they  would  have  been  if 
they  had  been  born  before  the  attainder ;  secondly,  was 
the  marriage  void  by  reason  of  the  husband  being  an 
attainted  person.  With  respect  to  the  first  point,  no  doubt 
in  the  early  history  of  the  law  that  was  a  point  of  con- 
siderable importance.  I  have  looked  through  the  passage 
in  Bracton  referred  to  by  Mr.  Bolt,  and  though  I  doubted 
at  the  time  whether  it  was  to  the  effect  he  relied  on,  I 
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1866.       now  think  he  was  correct,  and  that  it  is  there  laid  down 
KTNNAiftD    *'^**  *^®  children  bom  before  the  attainder  could  inherit 
,  **  from  the  mother,  but  children  bom  after  could  not    The 

passage  referred  to  in  BritUm  rather  has  reference  to  the 
law  of  escheat,  which  was  generally,  in  favour  of  the 
Crown,  and  not  for  the  benefit  of  third  persons  who  might 
inherit  on  failure  of  heirs.    That  is  also  laid  down  in  Co. 
LitU  and  other  eminent  works,  in  which  the  authorities 
are  collected.    Whatever  the  doubt  may  have  been  as  U> 
what  the  law  was,  it  now  appears  to  be  plain.     In  the 
2nd  vol.  of  Black8tone*8  Com.  p.  255,  the  writer  points 
out  that  Coke  makes  the  distinction  between  issue  born 
before  and  issue  bora  afler  the  attainder,  but  says  the 
notion  was  in  his  time  exploded.     He  treats  it  as  clear 
that  the  children  bom  afler  the  attainder  have  the  same 
rights  and  stand  in  the  same  position  as  children  bora 
before  the  attainder;  and  I  observe  that  in  Mr.  Joshua 
WUliams*  note  to  Watkins  on  Descent,  at  p.  3,  4th  ed., 
he  refers  to  Hargrave,  note  6,  to  Co,  LitU  8  a,  and  the 
2nd  vol.  of  Blackstone's  Com.  p.  255,  and  observes  that 
it  is  the  general   opinion   that  children   bora  after  the 
father's  attainder  may  inherit  to  one  another  as  well  as 
those  bora  before — noticing  also   that   the  act  for  the 
Amendment  of  the  Law  of  Inheritance,  3  &  4  WUL  4,  e. 
106,  provides  for  these  cases  for  the  future. 

The  only  other  question  is,  whether  an  attainted  man 
may  contract  a  valid  marriage.  I  cannot  help  think- 
ing that  my  Lord  has  swept  away  entirely  the  objectioa 
on  this  ground  when  he  referred  to  the  circumstance  that 
the  marriage  was  contracted  abroad.  Whatever  might 
have  been  the  case  if  the  contract  had  been  in  this  coon- 
try,  I  apprehend  there  is  no  doubt  at  all  that  where  a 
marriage  is  contracted  by  an  innocent  woman,  who  mfght 
know  nothing  whatever  of  the  attainder  of  the  man  whom 
she  is  marrying,  the  law  of  the  place  where  the  marriage 
contract  was  performed  governs  the  validity  of  that  con- 
tract and  must  prevail.    And  I  would  go  farther  and  say 
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that  it  18  a  mistake  to  suppose  that  an  attainted  man^  though  1866. 
for  certain  purposes  he  is  said  to  be  dead  in  law,  can  be  ktmnaied 
considered  as  other  than  a  human  being  in  existence. 
Take  first  of  all  the  question  how  far  the  law  affects  a 
marriage  previously  contracted.  By  what  means,  inde- 
pendently of  the  late  Divorce  Acts  (a),  could  a  marriage 
be  dissolved  in  this  country  of  persons  who  were  capable 
of  contracting  matrimony  and  had  competent  ability  ? 
The  answer  of  every  lawyer  is  simply,  by  death  or  divorce. 
There  is  no  divorce  in  this  case.  The  law  of  this  country 
does  not,  like  the  Code  Napoleon^  referred  to  by  Mr.  RoUf 
declare  that  existing  marriages  shall  be  void.  There  is  no 
death  in  the  sense  in  which  death  is  used  in  the  law  of  mar- 
riage— that  refers  to  natural  death  and  not  to  civil  death. 
It  is  not  necessary  to  cast  about  for  the  purpose  of  finding 
instances  of  persons  who  have  been  attainted  who  have 
returned  to  their  wives  and  to  their  country  and  have  been 
recognized.  Then  the  capacity  for  the  matrimonial  state  is 
not  destroyed.  How  is  the  capacity  of  an  attainted  person 
destroyed  by  the  law  ?  It  is  true,  such  a  person  cannot 
pray  in  aid  the  assistance  of  the  Queen's  Courts,  for  the 
purpose  of  establishing  any  rights  he  may  have  acquired. 
However,  those  persons  with  whom  he  contracts  may 
acquire  rights  from  him  even  in  respect  to  property 
which,  on  office  found,  would  be  forfeited  to  the  Crown. 
Furthermore,  any  such  contracts  may  be  the  subject  of 
suits  against  him  in  her  Majesty's  Courts,  and  he  cannot 
set  up  the  disability  of  his  own  attainder.  I  find  it  nowhere 
laid  down  that  attainder  is  an  impediment  to  marriage;  still 
less  that  it  is  so  when  the  marriage  is  out  of  the  country. 
If  it  were,  it  could  only  be  so  like  other  impediments  not 
statutory,  upon  divorce  by  decree  in  the  lifetime  of  both 
parties.    Reference  has  been  made  to  the  difference  between 

(a)  20  if  21  VUL  e.  85;  21  4  22  Viei.  ee.  93,  108;  22  4^  23  Vkt. 
c.  61 ;  23  4-  24  Vkt.  c.  144 ;  27  4*  28  Vict,  e,  44;  29  Vici.  e.  32. 
VOL.  I.— C.P.  Q  Q 
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1866.       the  operation  of  civil  death  ander  the  Code  Napoktm  and 
"ktiimaird     ^^^^^  o^  ^^°  ^^^'    Now  referriog  to  our  law  there  is  not 

**  only  the  distinctioi/  between  it  and  the  Code  Napoleon  to 

Lbslib. 

which  I  ha?e  alluded,  but  there  is  also  an  express  enact- 
ment in  the  latter  that  the  marriage  of  such  person  sball 
not  confer  any  civil  rights,  and  that,  according  to  a  deci- 
sion in  the  Court  of  Cassation,  applied  to  a  marriage  oot  of 
France  equally  as  to  a  marriage  in  France.  That  no  doubt 
is  a  very  remarkable  law, — a  law  not  only  not  found  in 
our  own  country  but  wholly  foreign  to  it.     With  the  ex- 
ception of  a  few  traces  in  the  books  of  what  is  called  legi- 
tima  concubina,  which  no  one  will  say  are  authorities  io 
this  day,  there  are  no  two  sorts  of  marriage  to  be  found  in 
England.    There  is  either  a  marriage  or  no  marriage. 
There  is  no  such  thing  as  a  marriage  incapable  of  con- 
ferring civil  rights  such   as   is   mentioned   in  the  Code 
Napoleon.     Another  analogy  is  to  be  found  in  the  sort 
of  marriages   which  took  place  under   the  Roman  law 
between  two  slaves,  which  was  a  marriage  for  decency's 
sake,  not  for  conferring  any  civil  rights.    The  only  remain- 
ing instance  to  be  found  in:  modern  times  is,  the  singular 
compromise  between  pride  and  decency,  called  in  Oermany 
a  Morganatic  or  left-handed  marriage ;  and  any  one  wbo 
has  the  curiosity  to  look  into  that  subject  will  find  that 
as  regards  such  a  marriage,  although  the  wife  cannot  clatm 
her  husband's  family  rights,  nor  the  children  the  rights  of 
their  father,  yet  they  are  legitimate  inter'se,  and  capable  of 
inheriting  from  one  another.     I  protest  against  its  being 
supposed  that  such  a  state  of  things  could  exist  under  the 
law  oi  Englandy  or  that  a  man  being  married,  his  children 
are  not  brothers  and  sisters  to  one  another.     If  '^ "'"' 
no  doubt  it  would  have  been  accompanied  by  that  humane 
provision  in  the  German  law,  by  which  the  inheritance  o\ 
the  children  inter  se  could  not  be  interfered  with  by  reason 
of  the  difference  in  rank  of  their  parents. 
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This  is  a  most  curious  and  interesting  case,  and  one  that*       1866. 
is  calculated  to  attract  a  considerable  share  of  attention ;     KvMMAiaD 
but  I  must  own  that  the  conclusion  at  which  I  have  arriv.ed       .   •;, . 

Leblib. 

iS|  that  it  is  a  perfectly  plain  case  for  the  Defendant,  and 
that  the  rule  ought  to  be  discharged. 

Keating,  J.-  I  also  think  that  this  rule  ought  to  be  dis- 
charged. The  learned  counsel  who  argued  so  ably  on  the 
part  of  the  Plaintiff,  did  not  for  a  moment  conceal  the  dif- 
ficulties they  had  to  encounter  in  arguing  the  principal 
point  which  has  been  discussed  ,*  viz.,  that  whereas  a  bro- 
ther can  inherit  direct  from  a  brother  without  naming  the 
attainted  father,  they  were  obliged  to  contend,  nevertheless, 
that  the  children  of  the  brother  could  not  claim  the  one 
from  the  other  without  naming  the  attainted  grandfather. 
The  learned  counsel,  Mr.  MeUish,  characterized  that  as  a 
consequence  which  would  be  almost  an  absurdity.  With- 
out exactly  adopting  that  phrase,  still  it  would  be  most 
difficult  to  sustain  such  a  proposition.  But  still  if  it  were 
a  matter  of  positive  law,  of  course  we  should  be  bound 
to  give  effect  to  the  positive  law.  Mr.  Mellish,  however, 
was  driven  to  admit  that  there  was  no  decision  in  favour 
of  the  proposition  for  which  he  contended ;  and  I  confess 
that,  in  the  absence  of  either  decision  or  dictum  in  its 
favour,  the  very  ingenious  analogies  drawn  from  the 
various  arguments  that  have  been  employed,  and  which 
have  been  elaborated  by  the  learned  counsel  for  the  Plain- 
tiff, have  not  convinced  me  that  we  should  come  to  the 
conclusion  to  which  they  seek  to  bring  us.  The  reasons 
for  this  have  been  already  adverted  to  by  my  Lord  and 
by  my  Brother  Willes,  to  which  I  do  not  propose  to  add 
anything. 

With  regard  to  the  second  question  that  has  been  raised, 
as  to  the  effect  of  the  marriage  after  the  attainder,  I  en- 

Qq2 
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law. 

Kynnairo 
Lbilib. 


iirely  agree  with  my  Lord  and  my  Brother  WilUs  upon  that 
point 

SmitHi  J.     I  am  of  the  same  opinion.    I  think  the 
weight  of  reason  and  authority  is  on  the  side  of  the  De- 
fendant, and  that  it  is  an  established  rule  of  inheritaiioe 
that  the  descent  between  brothers  and  brothers  is  imme- 
diate,  and  the  result  of  the  cases  that  have  been  referred  to 
\s,  that  the  attainder  of  the  father  would  not  interfere  with 
the  descent.     It  seems  to  me  the  logical  and  natural  con- 
sequence of  that  canon  of  inheritance,  that  the  desceDdanti 
of  the  brothers  might  claim  through  them  just  as  the  bro- 
thers may  claim  from  each  other.    There  was  the  same 
reason  for  the  brothers  going  up  to  the  common  ancestor 
as  for  their  descendants — the  same  reason  for  the  descend- 
ants stopping  at  the  line  of  the  brothers  as  for  the  brothera 
claiming  from  each  other.     Probably  the  origin  of  the  rule 
may  have  been  that  it  was  not  necessary  to  go  to  the  father, 
inasmuch  as  he  could  never  have  been  in  the  line  of  in- 
heritance;   the   inheritance    could    not  have  descended 
through  him.    Whatever  may  have  been  the  foundation  of 
that  canon,  there  is  no  doubt  of  its  existence,  and  the  con- 
sequence follows  so  clearly  and  logically  that  Mr.  MdSih 
is  driven  to-day  to  argue  that  it  was  a  mere  technical  ral«, 
and  that  it  was  founded  and  had  its  origin  in  the  rales  of 
pleading.     I  cannot  help  thinking  that  the  rule  of  pleading 
must  have  followed  the  rule  of  inheritance,  and  that  i 
would  not  have  been  a  good  pleading  unless  it  had  so  fol- 
lowed it     It  is  very  difficult  to  say  that  the  rule  of  plead- 
ing can  be  regarded  otherwise  than  as  evidence  of  wba 
the  law  was.    And  when  it  is  argued  that  in  the  case  o 
Collingwood  v.  Pace  (a)  the  learned  judges  strained  for 
reasons  for  establishing  that  which   Mr.  MeUish  trca 
as  an  anomaly,  I  think  one  can  hardly  so  treat  their  «- 

(a)  O.  Bridg.  410;  S.  C.  1  Vent,  413 ;  1  Sii.  1^^ 
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cision.    The  Judges  were  not  making  the  law;  they  were       1866. 

only  declaring  it,  and  we  must  take  that  case  as  declaring     Ktnnairo 

not  what  the  law  was  then  for  the  first  time,  but  what       lkslib. 

the  law  of  the  country  had  always  been.     It  seems  to 

me,  therefore,  that  the  reason  of  the  law  is  entirely  on 

the  side  of  the  Defendant,  and  that  it  follows  from  that 

canon  of  inheritance  to  which  I  have  adverted,  that  the 

descendants  of  brothers  may  avail  themselves  of  it  in  the 

same  way  that  the  brothers  would  do.     And  the  fourth 

rule  or  canon  of  descent  which  is  to  be  found  in  Black' 

itane  (a)  states,  that  the  lineal  descendants  of  any  person 

should  represent  their  ancestor,  and  that  they  should  stand 

in  the  same  place  as  that  person  would  have  done  had 

he  been  living.    The  descendants  of  the  brother  stand  in 

the  same  position  as  he  did,  and  may  claim  in  the  same 

manner  as  he  did. 

With  regard  to  the  other  question,  I  agree  with  the  rest 
of  the  Court,  and  do  not  think  it  necessary  to  add  any- 
thing to  the  reasons  which  have  been  so  fully  expressed. 

Rule  discharged, 
(a)  2  Bladatone*$  Com.  217. 
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Friday, 
Mays. 


Ctmiraetfor 
taU  pf  ^iH>d$, 
Staiut0iff 
Fraudi 
(29  Car.  2, 
e.8),  «.  17. 
Mewiorandum 
in  writing  qf 
bargain, 
indortnumt  om 


Wilkinson  v.  Evans. 

Some  cheeie  and  candles,  yerbally  ordered  by  the  Defendant,  were  sold  and 
sent  to  him  by  the  Plaintiff,  with  an  invoice  which,  in  the  usual  form, 


stated  the  names  of  the  buyer  and   seller,  and  the  <^uantities  and 

is^  of  the  goods.    The  Defendant  returned  the  invoice,  with  a 

note  signed  by  him  indorsed  upon  upon  it,  stating  '*The  cheeses  came 


to-day  but  I  did  not  take  them  in,  for  they  were  very  badly  crushed ; 
so  the  candles  and  cheese  are  returned."  Held,  that  the  note  referred 
to  and  recognized  the  contract  stated  in  the  invoice,  and,  with  the 
invoice,  constituted  a  sufficient  memorandum  of  the  bargain  within 
the  17th  section  of  the  Sutute  of  Frauds,  29  Car.  2,  e.  3. 

THIS  was  an  action  for  goods  sold  and  delivered,  and 
had  been  tried  before  the  under-sheriff  of  Chtiter^ 
under  a  writ  of  trial. 

The  Plaintiff  had  received  a  verbal  order  from  the  De* 
fendant  for  a  quantity  of  cheeses  and  candles,  the  price  of 
which  exceeded  10/.;  and  the  goods  were  sent  to  the  Pe- 
fendant  by  railway,  with  an  invoice,  which  stated  in  the 
usual  way  the  names  of  the  buyer  and  seller  and  the 
quantities  and  prices  of  the  articles  respectively.  Upon 
their  arrival  the  Defendant  refused  to  receive  them,  and, 
having  indorsed  the  following  memorandum  upon  the  back 
of  the  invoice,  returned  it  to  the  Plaintiff  with  the  whole  of 
the  goods : — 

''  The  cheeses  came  to-day  but  I  did  not  take  them  in, 
for  they  were  very  badly  crushed ;  so  the  candles  and  cheese 
are  returned.  You  seem  to  think  that  I  complain  without 
cause ;  so  now  you  will  be  able  to  see  them  as  they  are. 
I  was  glad  to  find  that  it  was  the  first  complaint  that  you 
have  had  from  seven  counties,  I  hope  it  will  be  the  last ;  I 
am  sure  it  will  be  the  last  for  me. 

"Yours  truly, 
"  T.  Evans,  grocer,  &c., 

"  WekhpooV* 

Upon  this,  the  Plaintiff  having  consented  to  receive  back 
the  candles,  but  insisting  upon  being  paid  for  the  cheese, 
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cauied  bis  attorney  to  write  a  letter  to  the  Defendant,        1866. 

who  replied  as  follows : —  Wilkinson 

9. 

"  Sir,  Evan*. 

''  Yours  this  morning  to  hand,  in  which  you  re- 
quested payment  for  cheese.  I  have  to  inform  you  that 
I  have  nothing  at  all  to  do  with  it.  The  cheese  and 
candles  were  in  a  very  bad  condition,  and  the  candles  he 
consented  to  take  back.  So  if  the  company  signed  for  the 
cheese  in  good  condition  it  is  very  likely  they  will  allow 
the  damage  without  suing  them ;  but  I  do  not  think  they 
would  sign  for  those  in  good  condition,  as  they  seemed  to 
have  very  old  crushes ;  some  of  the  openings  were  quite 
green.  As  for  you  to  sue  the  company  in  my  name,  you 
may  do  so  if  you  think  proper,  but  you  must  bear  in  mind 
that  I  will  not  be  anything  towards  the  cost,  and  if  sum- 
moned for  witness  I  must  have  my  expenses  paid.  Had 
they  been  sent  per  canal,  as  I  ordered  them,  they  would 
not  have  been  damaged,  that  is,  if  they  would  receive  them 
in  good  condition.  I  suspect  that  he  has  the  cheese  in 
his  warehouse,  for  I  never  received  any  notice  from  the 

company. 

"  Yours  truly, 

*'  r.  Evans:' 

This  action  was  brought  to  recover  the  price  of  the  cheese, 
which  was  7Z.  It.  3d. ;  but  the  under-sheriff  nonsuited  the 
Plaintiff  upon  the  ground  that  there  was  no  sufficient  note 
or  memorandum  in  writing  within  the  Statute  of  Frauds. 

On  a  former  day  a  rule  nisi  had  been  obtained  by  Morgan 
Lloyd  to  enter  a  verdict  for  the  Plaintiff  for  7L  \$.  3d.,  or 
for  a  new  trial. 

M*Iniyr€  showed  cause. — The  note  or  memorandum 
which  is  required  by  the  17th  section  of  stat.  29  Car.  2, 
c.  3,  is  a  note  or  memorandum  of  the  bargain,  and  it 
must  appear  upon  its  face  that  a  bargain  has  been  made 
between  the  parties  for  the  sale  of  the  goods,  and  what 
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1866'  the  terms  of  it  were.  The  memorandam  mdorsed  upon 
WiLKiHsoM  this  invoice  does  not  show  that  It  contains  no  recog* 
Etahi.  nition  of  any  contract,  but  merely  a  complaint  of  the 
quality  of  the  goods  sent  Bailey  v.  Sweeting  (a)  will  be 
relied  on  for  the  Plaintiff;  but  in  that  case  the  letter  con- 
tained on  its  face  an  admission  of  the  bargain,  and  of  all 
the  substantial  terms  of  it,  and  Erie,  C.  J.,  at  p.  857,  rests 
his  judgment  on  that  ground.  So  in  Jackson  v.  Lowe  (b), 
the  written  notice  sent  by  the  purchaser  to  the  vendor  con- 
tained an  assertion  of  the  contract,  specifying  the  quantity, 
quality  and  price  of  the  flour,  and  the  vendor's  answer 
clearly  referred  to  that  contract,  disputing  none  of  the 
terms  of  it,  nor  mentioning  other  terms,  but  asserting  a 
part  performance ;  and  it  was  held  that  the  jury  were  war- 
ranted in  concluding  that  the  contract  mentioned  in  the 
vendor's  answer  was  the  same  as  that  particularized  in  the 
purchaser's  letter,  and  that,  therefore,  the  two  writings  con- 
stituted a  suflBcient  memorandum  within  the  statute.  But 
Richards  v.  Porter  (c)  is  not  distinguishable  from  the  pre- 
sent. There  A.  sent  to  B.  on  the  25th  January,  an  invoice 
of  five  pockets  of  hops,  and  delivered  the  hops  to  a  carrier 
to  be  conveyed  to  B.  In  the  invoice  A.  was  described  as 
the  seller  and  B.  as  the  purchaser  of  ther  hops.  B.  after- 
wards wrote  to  A.  as  follows : — "  The  hops  I  bought  of 
A.  on  the  23rd  January  are  not  yet  arrived.  I  received 
the  invoice :  the  last  were  longer  on  the  road  than  they 
ought  to  have  been ;  however,  if  they  do  not  arrive  in  a 
few  days,  I  must  get  some  elsewhere ;"  and  it  was  held, 
that  the  invoice  and  this  letter  taken  together  did  not 
constitute  a  note  in  writing  of  the  contract  to  satisfy  the 
17th  section.  The  letter  there  recognizes  the  invoice,  and 
it  can  make  no  difference  that  here  the  repudiation  was 
indorsed  upon  the  invoice.  There  Lord  Tenterden,  C.  J., 
says  at  p.  438, ''  If  we  were  to  decide  that  this  was  a  suffi- 

(a)  9  C.  B.,  N.  8.  843.  (6)  1  Bing.  9,  12. 

(c)  6  B.  *  C.  437. 
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cient  note  in  writing,  we  should  in  effect  hold,  that  if  a        ^866. 

man  were  to  write  and  say, '  I  have  received  your  invoice,    Wilkinson 

but  I  insist  upon  it  the  hops  have  not  been  sent  in  time/       evans. 

that  would  be  a  note  or  memorandum  in  writing  of  the 

contract  sufficient  to  satisfy  the  statute.*'    So  in  Cooper  v. 

Smith  (a)  it  was  held  that  a  defective  memorandum  of  an 

order  for  flour  in  an  order  book  of  the  Plaintiff  could  not 

be  supplied  by  a  letter  written  by  the  Defendant,  in  which, 

though  he  recognized  the  order,  yet  he  insisted  that  the 

flour  had  not  been  delivered  in  time ;  and  that  it  was  not 

competent  to  the  Plaintiff  to  prove  by  parol  testimony  of  the 

person  who  took  the  order,  that  there  was  no  such  term  in 

the  contract  as  to  deliver  within  a  given  time.     There  is 

nothing  here  to  show  that  it  was  not  a  term  of  the  contract 

that  the  cheeses  were  to  have  been  sent  in  a  particular  way, 

and  that  they  were  crushed  by  reason  of  their  not  being 

sent  in  that  way.     [ErUy  C.  J.  It  amounts  to  this  :  The 

Plaintiff  says,  I  sold  you  certain  cheese  at  certain  prices, 

to  which   the   Defendant  answers :   But  you  sent  them 

badly  crushed.     Semble,  that  the  exception  taken  by  the 

Defendant  proves  the  bargain.]    There  is  nothing  on  the 

face  of  the  invoice  to  show  that  the  goods  were  not  sent  on 

approval.      In   Smith  v.  Surman  (ft),  the    Defendant,  in 

answer  to  a  letter  from  the  Plaintiff,  wrote,  stating  that 

he  had  bought  the  timber,  the  subject  of  that  action, 

but  that  he  had  bought  it  as  sound  and  good,  and  that 

it  was  not  so,  and  it  was  held  that  as  the  purchaser  did 

not  in  his  letter  recognize  the  absolute  contract  described 

in  the  vendor's  letter,  but  stated  one  conditional  as  to 

quality,  there  was  no  sufficient  memorandum.     [Byleg,  J. 

The  letter  in  answer  to  the  Plaintifi**s  attorney  seems 

to  show  that  the  cheese  had  been  ordered  to  be  sent  by 

canal,  and  if  it  had  been  so  sent  the  chance  of  crushing 

might  have  been  less.]     In  Archer  v.  Bayne$  (c),  there  was 

(a)  15  Ea»t,  103.  (6)  ^B.^C.  661. 

(0  5  Ex.  625, 630. 
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1866.       a  refusal  by  the  Defendant  to  accept  flour  which  itwai  | 

WiLKiMBON    ^^^^  from  the  letters  in  that  case  he  had  bought  from  . 

Evan fl.  ^^  Plaintiff  upon  some  contract ;  but  because  it  did  not 
appear  whether  it  had  been  bought  on  a  contract  to  take 
some  particular  barrels,  or  whether  the  Plaintiff  bad 
bought  them  on  condition  that  they  should  agree  with  a 
sample  which  hsd  been  delivered  to  him,  and  that  the 
letters  did  not  express  all  the  terms  of  the  contract,  it  was 
held  that  they  were  insufficient  to  take  the  case  out  of  the 
statute. 

Morgan  Lloyd  in  support  of  the  rule.*^The  iuToice  con- 
tains all  the  terms  of  the  contract,  and  the  indorsement 
upon  it  clearly  refers  to  the  goods  mentioned  in  it    The 
indorsement  states  that  ''the  cheeses  came  to^ay/'  but 
that  the  Defendant  did  not  take  them  in  as  they  were 
crushed, ''  so  the  candles  and  cheese  are  returned/*    No 
other  cheeses  can  have  been  intended  to  be  referred  to  thaii 
those  specified  on  the  other  side  of  the  document.    If  the 
Defendant's  signature  had  been  placed  at  the  bottom  of 
the  invoice  instead  of  on  the  back  the  case  would  have  been 
free  from  doubt,     [Bt/les,  J.  If  there  had  been  any  evir 
dence  of  any  other  cheeses  than  those  specified  in  the  in^ 
voice  there  would  have  been  an  ambiguity ;  but  no  other 
seems  to  have  been  mentioned.]    This  case  is  precisely 
parallel  with  Bailey  v.  Sweeting  (a),  and  all  the  authoriti^ 
cited  for  the  Defendant  are  distinguishable. 

[A  question  arose  as  to  that  part  of  the  rule  which  asked  to 
enter  a  verdict;  but  Lloyd  admitted  that  there  wasQOipc 
doubt  as  to  the  jurisdiction  of  an  under-sheriff  under  a  writ 
of  trial  to  reserve  a  point  (i),  and  stated  that  what  was  meent 
was  that  the  point  should  be  reserved,  if  it  could  be  re- 
served ;  and  the  Court  expressed  no  opinion  upon  it] 

(fl)  9  C.  B.,  N,  S,  843. 

(6)  See  Butler  v.  Goodman,  2  Jur.  1067,  aud  0fM9  ciUd  ChUty't 
Archb.Prac.  11th  ed.  424. 
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EBLBy  C.  J.  I  am  of  opinion  that  the  rule  must  be  1866. 
made  absolute  for  a  new  trial.  It  appears  that  the  Dch-  Wilkinson 
fendant  gave  a  verbal  order  to  the  Plaintiff  for  some  goods  svanb 
—cheese  and  candles — and  that  the  contract  between  the 
parties  was  a  simple  contract  made  by  word  of  mouth  for 
the  sale  and  purchase  of  the  goods,  and  nothing  more. 
The  question. is  whether  there  is  any  sufficient  memoran-* 
dum  in  writing  of  the  bargain  between  the  parties  to  satisfy 
the  Statute  of  Frauds.  The  cheese  and  candles  ordered 
were  invoiced  by  the  seller  to  the  buyer  in  the  usual  way 
and  sent<  with  the  invoice ;  and  on  the  back  of  the  invoice 
is  a  letter  written  and  signed  by  the  buyer,  in  wliich  h^ 
states  that  ^'  the  cheeses  came  that  day,  but  that  he  did 
not  take  them  in  for  they  were  very  badly  crushed,  &c." 
That,  I  think,  was  good  evidence  that  the  invoice  con'^ 
tained  all  the  stipulations  of  the  contract,  and  that  the  ob^ 
jections  of  the  Defendant  in  that  letter  are  not  directed  to 
the  breach  by  the  Plaintiff  of  some  stipulation  in  the  con- 
tract not  contained  in  the  invoice,  but  to  that  which  had 
happened  during  the  carriage  of  the  goods-— their  being 
badly  crushed.  The  letter  written  by  the  Defendant  to  the 
Plaintiff's  attorney  confirms  that  view,  because  it  states 
that,  had  the  cheeses  been  sent  by  canal  as  he  ordered 
them,  they  would  not  have  been  crushed.  The  direction 
to  send  by  canal  was  not,  I  think,  any  part  of  the  con<r 
tract,  but  a  direction  merely  after  it  had  been  made  as  to 
the  mode  in  which  it  was  to  be  executed.  In  Bailey  v. 
Sweeting  (a),  the  Defendant  bought  upon  one  and  the  same 
occasion  several  parcels  of  goods  and  some  chimney-glasses, 
but  reflised  to  receive  the  glasses  because  they  were  da- 
maged ;  and  afterwards,  in  answer  to  an  application  from 
the  Plaintiff,  wrote,  '*  The  only  parcel  of  goods  selected 
for  ready  money  was,  the  looking-glasses,  amounting  to 
38Z.  10«.  Qd.j  which  goods  I  have  never  received,  and  have 

(a)  9  C.  B.,  N.  5.  843. 
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1866.       long  tttnce  declined  to  have,  for  reasons  made  known  to  yon 
WiLKiMsoM    *^  *^®  *^™®*     ^*^  regard  to  the  other  items  I  am  readj, 
••  kc"    I  think  that  case  is  directly  in  point    There  the 

complaint  was  that  the  glasses  were  damaged.    Here  it  is 
that  the  cheeses  were  crashed.    But  the  Defendant's  letter 
recognizes  the  contract    The  only  difference  is,  that  in  this 
case  the  goods  were  not,  as  the  chimney-glasses  were,  spe- 
cific goods,  the  quality  of  which  was  known  at  the  time  of 
the  bargain.    With  regard  to  the  authorities  cited  for  the 
Defendant,  in  all  of  them  it  appears  that  there  was  a  dis- 
pute as  to  some  term  of  the  contract  not  in  writing.    Hins 
in  Richards  v.  Porter  (a),  and  in  Cooper  v.  Smith  (ft),  the 
stipulation  as  to  time  was  the  matter  in  dispute,  and  the 
letters  complain  of  the  goods  having  been  delivered  too 
late.     Putting  the  writings  together,  it  appears  that  there 
was  a  dispute,  and  two  different  writings  disputing  a  term 
of  a  contract  can  never  be  a  memorandum  of  the  bai^ain* 
In  Smith  v.  Surman(c)  the  letter  did  not  recognize  an 
absolute  contract  for  the  purchase  of  the  trees,  but  one  con- 
ditional as  to  quality ;  and  in  Archer  v.  Baines  (cQ,  the  dis- 
pute was  as  to  whether  the  sale  was  by  sample.    So  that, 
although  it  was  the  intention  of  the  statute  that  the  written 
memorandum  should  show  upon  its  face  all  the  operative 
terms  of  the  contract,  in  all  those  cases  it  would  have  been 
necessary  to  resort  to  oral  evidence  in  order  to  show  what 
the  contract  really  was. 

Btlbs,  J.  I  cannot  doubt  that  if  the  Defendant,  at  the 
time  of  the  sale,  had  signed  the  invoice,  there  would  have 
been  a  sufficient  memorandum  to  satisfy  the  statute ;  and 
it  would  be  to  be  implied  that  the  goods  should  be  in  good 
condition.  My  only  doubt  has  been,  whether  the  Defend- 
ant's indorsement  upon  the  invoice  sufficiently  identifies 
the  goods  mentioned  in  it    But  I  think  that  the  manner 

(a)  6  fi.  4  C.  437.  (c)  9  B.  ^  C.  561. 

(6)  15  Eatt,  103.  (d)  5  Ex.  625. 
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ID  which  he  writes : ''  the  cheeses  came/' ''  the  candles  and       1866. 
cheese  are  returned" — using  the  definite  article  ''  the" —    Wilkinson 
imports  the  same  as  if  he  had  said   ''this"  cheese  and 
*'  these  candles." 

Kbatikg,  J.  I  agree  with  Mr.  IPIntyre  that  the  terms 
of  the  bargain  must  be  evidenced  by  writing ;  but  I  cannot 
doubt  that  that  evidence  is  furnished  here.  The  indorse- 
ment of  the  Defendant  on  the  invoice  is  the  same  thing  as 
if  he  had  said  the  cheese  which  I  bought  of  you  has 
arrived  but  is  not  in  the  condition  that  it  ought  to  be.  I 
did  not  hear  any  sound  suggestion  that  any  term  of  the 
contract  was  wanting  in  the  invoice. 

Smith,  J.  I  am  of  the  same  opinion.  I  think  the  letter 
refers  to  the  invoice  and  recognizes  its  terms,  and  the  case 
therefore  falls  within  Bailey  v.  Sweeting  (a).  No  doubt 
it  was  a  condition  not  expressed  in  the  invoice,  but  to  be 
implied,  that  the  goods  were  to  be  of  merchantable  quality 
and  in  sound  condition  ;  but  the  complaint  is  not  that  they 
were  not  so,  but  that  they  had  been  damaged  in  the  course 
of  carriage.  The  case  differs  from  those  relied  on  by  Mr. 
M^Intyre.  In  Cooper  v.  Smith  (b),  the  Defendant's  letter 
complains  of  the  flour  not  being  sent ''  according  to  time ;" 
and  not  only  was  the  alleged  contract  not  recognized,  but 
the  objection  went  to  show  a  different  contract  from  that 
relied  on  for  the  Plaintiff.  The  other  cases  have  been  dis- 
tinguished by  my  Lord. 

Rule  absolute. 
(•}  9  C.  B.,  N.  S.  843.  (&)  15  Etut,  103,  104. 
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1806. 


Monday,  England  t;.  Marsdeh. 

April  23. 

Monty  pakL  Furniture,  Arc,  at  i  uvem  kept  by  the  t)efendant,  haying  been  asngned 

Owner  of  goodt  by  him  to  the  Plaintiff  under  a  bill  of  tale,  the  PUintiff  enforecd  bit 

mpowf^  prt'  leourity,  and  took  absolute  possession  of  the  goods,  and,  without  say 

mitet  rf  axpress  authority  from  the  Defendant,  allowed  them  to  remain  at  die 

another,  eUar-  tavern  where  (the  Defendant  being  in  prison   for    debt)  his  wife 

ing  tkemfrom  a  and  ikmily  resided  for  more   than  three  months.     The  rent  baving 

dUtreet/or  accrued  dne,  the  landlord  distrained  the  gooda.     The  PlaintilT  tbea 

rent.  paid  the  rent  and  broker's  charges  in  order  to  free  his  goods :  Held, 

Voluntary  that  such  payment  wss  yoluntary  on  the  Plaintiff's  pi»r,  and  that  Ibe 
law  would  not  imply  any  promise  by  the  Defendant  to  repay  him. 

TTkECLARATION  on  the  common  counts  for  money 
-*-^  lent,  money  paid^  for  interest  and  money  due  on 
accounts  stated. 

Plea  (amongst  others)  never  indebted. 

On  the  trial  before  Smith,  J.,  at  the  Middlesex  sittingB 
afttr  Michaelmas  Term,  1865,  it  appeared  that,  in  I860, 
the  Defendant  was  the  proprietor  of  a  tavern  at  Kentish 
Taum,  called  the  Oospel  Oah,  and  on  the  2nd  June  in  that 
year  gave  the  Plaintiff  a  bill  of  sale  of  the  furniture,  stock 
in  trade  and  fittings  upon  the  premises,  by  way  of  mortgage 
to  secure  the  payment  to  him  of  180^    The  insfraoaent 
was  conditioned  to  be  void  on  payment  of  the  sum  secured 
by  weekly  instalments,  and  that  if  default  were  made  in 
the  payment  of  the  principal  or  any  part  thereof  the  whole 
should  become  due,  and  the  Plaintiff  have  power  to  take 
possession  and  sell.     On  the  9th  July,   1860,  the  Ve- 
fendant  was  arrested  and   lodged  in  the  debtors*  prison 
in   Whitecross  Street,  and   shortly  afterwards  petitioned 
for  relief  under  the  Insolvent  Act     On  the  lOth  /wfy* 
when  no  rent  was  due  to  the  landlord  of  the  taverOi  the 
Plaintiff  enforced  the  bill   of  sale  by  taking  possession 
of  the  furniture,  &c.  under  it ;  but  instead  of  removing 
and  selling  the  property  he  continued  in  possession  ot 
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it  upon  the  premises  until  the  23rd  Ociober,  on  which        1866. 

day  the  landlord  seized  it  as  a  distress  for  the  rent  which     EnotkVD^ 

accrued  due  on  the  29th  September.     In  the  meantime^     Mamden 

as  the  Defendant  was  in  prisoui  his  wife  and  family  had 

been  residing  at  the  tavern,  and  assisting  in  carrying  on 

the  business,  and  on  the  26th  September  the  Defendant  had 

handed  over  the  lease  to  his  assignees.     In  order  to  release 

the  property  seized   the  Plaintiff   paid  certain  broker's 

charges,  amounting  to  6/.  9^.,  and>  on  the  26th  October, 

he  paid  the  rent,  36/.,  to  the  landlord,  making  altogether 

42/.  98. 

The  jury  found  their  verdict  for  the  Plaintiff  for 
8/.  4^.  6c/.,  and  having  farther  found  that  the  Plaintiff  had 
paid  the  6/.  9^.  and  36/.  without  any  express  authority  from 
the  Defendant,  leave  was  reserved  to  the  Plaintiff  to  move 
to  increase  the  verdict  by  42/.  9$.,  as  money  paid  by  the 
Plaintiff  for  the  use  of  the  Defendant,  on  the  ground  that 
there  was  an  implied  authority  or  request  of  the  Defendant 
to  make  such  payment 

In  this  Term  Montague  Chambers  obtained  a  rule  nisi 
accordingly.  He  cited  Exall  v.  Partridge  {a),  which  de« 
cides  that  where  the  goods  of  a  stranger  on  the  premises  of 
another  were  distrained  by  the  landlord  for  rent  in  arrear, 
and  the  stranger  was  obliged  to  pay  the  rent  to  redeem 
them,  he  might  maintain  assumpsit  for  money  paid  to 
the  use  of  the  original  lessees,  who  w^re  bound  by  their 
covenants  to  the  landlord,  although  some  of  them  had,  to 
the  knowledge  of  the  Plaintiff,  before  he  placed  his  goods 
on  the  premises,  assigned  their  interest  to  one  of  their  co- 
lessees,  who  was  in  the  exclusive  possession  at  the  time. 
In  Moore  v.  Pyrke{b\  that  case  is  distinguished,  but  it  is 
recognized  there  and  also  in  Rodgers  v.  Maw  (c). 

H.  T.  Cole  now  showed  cause. — It  is  found  as  a  fact 

(a)  ST.R,  308.  (6)  11  East,  52,  55. 

(e)  15  if.  ^  W.  444,  448. 
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1866.       that  the  Plaintiff  bad  no  express  authority  from  the  De- 
Isnolamd     fendant  to  pay  this  42/.  9s.;  and  none  can  be  implied. 
Marsdkii      '*  ^^  ^  mere  volantary  payment.     The  Plaintiff  took 
possession  more  than  three  months  before  the  laodbrd 
distrained,  and  had  no  right  to  leave  the  property  upon  the 
premises  for  that  time  for  his  own  convenience,  and  ran 
the  risk  of  it  being  seized,  as  it  was,  for  rent  .which  ac- 
crued after  taking  possession.      The   Defendant  was  in 
prison  during  that  whole  time.   JExaU  v.  Partridge  (a)  is  a 
very  different  case  from  the  present    There  the  Defendant 
was  a  coachmaker,  and  the  Plaintiff  bad  placed  his  car- 
riage upon  the  Defendant's  premises  under  his  care,  where 
it  was  taken  by  the  landlord  as  a  distress,  and  in  order  to 
redeem  it  the  Plaintiff  was  obliged  to  pay  the  rent    The 
Defendant  there  was  a  bailee  of  the  carriage,  the  payment 
was  compulsory,  and  under  those  circumstances  a  promise 
to  repay  from  the  party  primarily  responsible  will  be  im- 
plied. 

M.  Chambers  and  BuU  in  support  of  the  rule.— It  is 
true  the  Defendant  was  in  prison,  but  his  wife  and  famfly 
resided  in  the  bouse,  and  the  furniture  and  stock-in-trade 
were  allowed  by  the  Plaintiff  to  be  used  for  the  purposes 
of  the  business.  In  principle,  therefore,  the  case  is  not  dis- 
tinguishable from  Exall  v.  Partridge  (a).  [They  ako  relied 
on  Rodgers  v.  Maw  (ft).]  The  Plaintiff  is  in  the  position  of 
a  lodger  whose  goods  are  seized  by  the  superior  landlord  on 
account  of  rent  due  from  his  tenant  [Smith.  J.  You  must 
not  assume  that.  The  Plaintiff  kept  a  man  in  possession 
during  the  whole  time,  and  allowed  the  goods  to  remain  on 
the  premises  in  the  hope  of  getting  a  better  price  for  them 
from  a  new  tenant.  .  .  The  rent  was  not  due  till  29tn 
September,  and  on  the  26th  September  the  Defendant  gafc 
up  possession  of  the  house  to  the  assignees  by  the  order  o 

(a)  8  T.  R.  308.  (6)  15  JH.^  W.  444,  448. 
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the  Court  The  Plaintiff^  tbereforey  is  asking  him,  he  being       1866> 
insolvent,  to  pay  rent  which  he  certainly  never  would  have     England 
paid  to  the  landlord.]  Marsdeh. 

Erlb,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  facts  are  that  the  Plaintiff  having  taken 
possession  of  the  goods  under  a  bill  of  sale  on  the  10th 
Jult/y  left  them  upon  the  Defendant's  premises  until  after 
the  29th  September,  when  rent  accrued  due,  and  after 
that  rent4iad  accrued  the  landlord  distrained.  Afterwards 
the  goods  were  cleared  from  the  distress  by  the  payment 
by  the  Plaintiff  of  the  monies  which  he  now  seeks  to  re- 
cover from  the  Defendant  On  behalf  of  the  Defendant 
it  is  said  that,  when  the  owner  of  goods  places  them  upon 
the  premises  of  another,  and  they  are  distrained  by  the 
landlord,  and  are  freed  from  the  distress  by  a  payment 
made  by  the  owner  of  the  goods,  such  payment  is  a  pay- 
ment under  compulsion,  and  that,  on  the  authority  of  Exall 
Y.  Partridge  (a)  the  monies  so  paid  may  be  recovered  back 
from  the  person  who  was  liable  for  the  rent  But  there  is 
a  great  distinction  between  that  case  and  the  present  In 
that  case  Partridge  was  a  coachmaker,  who  was  bailee  of 
the  carriage,  and  for  his  own  profit  and  benefit  kept  it  for 
the  Plaintiff;  and  the  Plaintiff  having  paid  the  rent  for 
which  Partridge  and  the  other  two  Defendants  in  that  case 
were  responsible,  in  order  to  clear  his  carriage  from  the  dis- 
tress, it  was  held  that  under  those  circumstances  the  action 
would  lie.  In  that  case  the  carriage  was  left  upon  the 
premises  of  the  Defendant  at  his  request  and  for  his  benefit; 
but  the  goods  in  this  case,  as  far  as  I  understand  the  evi- 
dence, were  left  upon  the  premises  for  the  benefit  of  the 
Plaintiff,  and  neither  at  the  request  of  the  Defendant  nor 
for  his  benefit.  When  the  Plaintiff  took  possession  under 
the  bill  of  sale  the  goods  became  his  absolute  property, 
and  it  was  his  duty  to  have  removed  them  from  the  pre- 
(a)  8  r.  R.  308. 

VOL.  I. — c.  P.  R  R 
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1866.  mises;  and  it  may  be  that  he  allowed  them  to  remain  there 
Emglaitd  in  the  expectation  that  they  would  sell  for  a  better  price. 
Mabs'dbn*     However  that  may  be,  the  case,  to  my  mind,  is  as  if  the 

goods  had  been  put  upon  the  Defendant's  premises  without 

his  leave. 

Btlbs,  J.  I  am  of  the  same  opinion.  As  I  coUect  the 
facts  the  evidence  shows  that  this  payment  was  made  by 
the  Plaintiff  exclusively  for  his  own  advantage,  and  no  case 
has  been  cited  to  show  that  in  that  case  the  law  will  imply 
a  request. 

Kbatino,  J.  I  am  of  the  same  opinion.  The  case  is 
clearly  distinguishable  from  JExall  v.  Partridge.  That 
case  is  an  illustration  of  the  rule  of  law  that  where  oDe 
man  is  obliged  to  pay  a  debt  for  which  another  is  liable,  the 
law  will  imply  a  promise  by  the  latter  to  indemnify  him. 
But  here  the  Plaintiff  was  not  compelled  to  pay  the  land- 
lord's rent  within  the  meaning  of  that  rule ;  because  be 
allowed  the  goods  to  remain  on  the  premises  whilst  the 
rent  was  accruing  due  for  his  own  advantage. 

Smith,  J.  The  case  is  altogether  distinguishable  fiom 
Exall  V.  Partridge.  The  Plaintiff  by  his  own  volontary 
act  put  the  goods  in  the  position  in  which  they  were  seized 
by  the  landlord ;  and  no  doubt  thought  it  better  and  more 
for  his  advantage  to  keep  them  upon  the  premises  until  & 
new  tenant  came  in.  He  knew  that  if  rent  should  be  m 
arrear  the  landlord  had  power  to  distrain,  and  if  he  bad 
asked  the  Defendant  to  allow  him  to  keep  the  goods  upon 
the  premises,  his  answer  in  all  probability  would  W^ 
been : — If  you  do  you  must  be  prepared  to  satisfy  the  ren 
when  it  becomes  due,  as  I  am  insolvent. 

Rule  discbaigeA 
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1866. 


Bartlett  v.  Stinton.  f"% 

Aprti  zu. 


Where  a  suminons  to  set  aside  an  irregular  execation  asks  for  the  costs  of  Practice, 
the  application,  the  Defendant  submits  himself  to  the  discretion  of  the  Siting  aside 
judge  and,  in  granting  the  application,  the  judge  may  impose  as  a  irregular  exe^ 
condition,  which  the  Court  will  not  rescind,  that  the  Defendant  shall  cuHon  on  Unm 
bring  no  action.  ^  bringing  no 

.^___  action* 

rpHIS  was  an  application  on  behalf  of  the  Defendant  to  jwrUdietion  of 
rescind  part  of  an  order  made  by  WiHes,  J,,  directing  ^^^^j^g 
that  he  should  bring  no  action.  /«•  ««**«• 

On  the  28th  February  the  Defendant  had  been  served 
with  a  writ  of  summons  issued  on  that  day,  which  was 
specially  indorsed  in  the  form  contained  in  Sched.  A., 
No.  4f  of  the  Common  Law  Procedure  Act,  1852  (15  &  16 
VicL  c.  76).  The  last  day  for  appearance  according  to 
the  exigency  of  the  writ  was  the  7th  March;  but  the 
Defendant  did  not  appear,  and  on  the  9th  March  the 
Plaintiff  duly  signed  final  judgment  for  non-appearance. 
Stat.  15  &  16  Vict.  c.  76,  s.  27,  enacts  that "  the  Plamtiff 
may  upon  such  judgment  issue  execution  at  the  expiration 
of  eight  days  from  the  last  day  for  appearance,  and  not 
before."  The  Plaintiff,  however,  issued  a  fi.  fa.  on  the 
10th  March,  and  on  the  same  day  the  sheriff  levied  for 
the  amount  of  debt  and  costs,  and  left  a  man  in  posses- 
sion. On  the  same  day  the  Defendant  took  out  a  sum- 
mons calling  on  the  Plaintiff  to  show  cause  why  ''the 
writ  of  fi.  fa.  and  all  subsequent  proceedings  thereon 
should  not  be  set  aside  tvith  costs  of  and  incident  to  this 
application  on  the  ground  of  irregularity,  the  point  being 
that  the  Plaintiff's  execution  was  premature,  inasmuch 
as  he  was  not  authorized  to  issue  execution  until  eight 
days  after  the  last  day  for  appearance.'' 

•The  summons  was  heard  at  Chambers  by  Wilks,  J.,  on 
the  12th  March,  who  granted  the  application  with  costs; 

rr2 
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1866.       but,  notwithstanding  that  the  Defendant's  counsel  protested 
Bastlbtt     ^^inst  the  term  being  imposed,  made  it  a  part  of  the 
*-  order  that  the  Defendant  should   bring  no  action,  and 

indorsed  upon  the  summons  ''  Order — No  action.**  It  did 
not  appear,  however,  that  the  Defendant's  counsel  had 
offered  to  waive  that  part  of  the  summons  which  asked 
for  costs.  The  order  of  the  learned  judge  was  not  drawn 
up ;  but  the  debt  and  costs  were  paid  on  the  16th  Marckf 
and  the  sheriff  went  out  of  possession. 

Kenealy  in  support  of  the  application. — The  Defendant's 
counsel  protested  against  the  Defendant  being  restrained 
from  bringing  an  action,  and  the  learned  judge  bad  no 
authority  to  impose  the  term  against  his  consent  The 
order  has  not  been  drawn  up  or  acted  upon,  and  though 
the  sheriff  has  withdrawn,  it  was  only  upon  being  paid  the 
debt  and  costs,  for  his  own  security.  Cashy.  Wtlb{a) 
shows  that  an  application  for  setting  aside  a  judgment,  as 
against  good  faith,  is  ex  debito  jtuliti(B,  and  the  Court  will 
not  impose  on  the  Defendant  as  a  condition  for  setting  U 
aside,  that  he  bring  no  action.  The  execution  here  was 
grossly  irregular,  and  it  was  only  ex  debito  justitue  and  no 
favour  to  the  Defendant  to  set  it  aside.  The  Defendant 
may  have  suffered  serious  damage  and,  though  the  learned 
judge  could  not  have  known  the  circumstances,  this  order  . 
precluding  the  Defendant  from  his  remedy  was  made  with- 
out inquiry  mto  them. 

Erle,  C.  J.     The  ground  upon  which  you  ask  us  to 
rescind  the  part  of  the  order  in  question  is  that  the  appli- 
cation to  the  learned  judge  was  a  demand  for  that  wbic 
was  due  ex  debito  justitue,  and  therefore  that  he  had  no 
discretion  in  the  matter ;  but  we  are  all  of  opinion  that  tow 
rule  ought  not  to  be  granted,  upon  the  principle  that 
summons  having  asked  for  costs,  which  were  in  the 
(a)  1  B.  8i  Ad.  375. 
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cretion  of  the  judge,  and  he  having  made  the  order  with        1866. 
costs,  it  is  not  competent  to  the  Defendant,  after  sub-  "b^arxlbtt 
mitting  himself  to  the  discretion  of  the  judge,  to  object  ^      «    ^' 
the  way  in  which  he  has  exercised  it. 

Bylbs,  Keating  and  Smith,  JJ.,  concurred.. 

Rule  refused. 


Harrison  v,  Seymour.  ^"^V!: 

April  23. 
The  Plaintiff  entered  into  an  agreement  with  one  S.  for  the  purchase  from  Prineip^lmd' 
him  of  a  new  and  incomplete  ship  called  the  Dewmport,  for  which  the  g^f^^J/^ 
Plaintiff  was  to  pay  a  sum  of  money  and  transfer  to  S,  an  old  ship  ^^ff^'condi- 
called  the  Lard  Dalhmuie,  and  it  was  agreed  that  &  should  repair,  re-  ^Ioh^^/q,.  the 
class  the  latter  ship,  and  mortgage  her  to  th^  Plaintiff  for  a  sum  of  pgrforiumce  of 
money,  which  the  Plaintiff  agreed  to  advance  on  the  Pevonport  being  ^gUffct  matters. 
delivered  over  to  him  completed.    The  Defendant  thereupon  gave  the  jUgfatioH  of 
Plaintiff  jiis  bond,  which,  after  reciting  the  agreement,  was  conditioned  comtrtust  with" 
to  be  void  if  S.  should  forthwith,  at  his  own  expense,  repair  the  Lord  ^^  suretii*s 
Dalhoutie,  so  that  she  should  be  entitled  according  to  the  rules  of  gf^f^^nt. 
Lloffd'i  Registry,  to  be  classed  eight  years  A  1,  and  if  she  should 
within  three  calendar  months  be  classed  eight  years  A  1  at  Lloyd' a,  and  , 
if  S,  should  at  his  own  expense,  within  two  weeks  after  the  arrival  of ' 
the  Devonport  in  the  port  of  London^  do  and  supply  such  things  as  ac- 
cording to  the  contract  remained  to  be  done  upon  the  settlement  for 
that  ship.    Afterwards  the  Plaintiff  and  ^.,  and  another,  without  the 
consent  of  the  Defendant,  entered  into  a  second  agreement,  containing, 
amongst  other  provisions  affecting  the  Devonport,  one  by  which  the  time, 
within  which  the  ship  under  the  original  agreement  was  to  be  com- 
pleted, was  shortened,  and  she  was  to  be  finished  in  a  more  expensive 
manner.    Held : 

1.  That  the  stipulations  contained  in  the  condition  of  the  bond  in 

^  respect  of  the  repairs  and  classing  of  the  Lord  Dalhousie  were 
*  distinct  from  those  relating  to  the  completion  of  the  Denonportm 

2.  That,  although  by  the  alteration  by  the  Plaintiff  of  his  contract 

with  S.  in  respect  of  the  Devonport,  the  surety  was  discharged 
from  his  liability  in  respect  of  that  ship,  such  alteration  did 
not  affect  his  liability  in  respect  of  the  Lord  Dalhotuie. 

rilHIS  was  an  action  brought  against  the  Defendant  as 
-L  surety.  The  Plaintiif  having  demurred  to  one  of 
the  pleas,  and  the  issues  of  fact  raised  by  that  and  the 
other  pleas  haying  been  tried,  the  demurrer  was  ordered 
to  be  argued  at  the  same  time  that  cause  was  shown  against 
a  rule  to  enter  a  veirclict  for  the  Defendant 

Declarfktioa : — That  the  Defendant  by  his  bond,  bearing 
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1866.       date  the  29th  of  March,  a.i>.  1866,  became  bound  to  the 
Hasriion     Plaintiff  in  the  sum  of  6,000/.,  to  be  paid  by  the  De- 
Sbymova      f^^dant  to  the  Plaintiff,  subject  to  a  condition  thereaoder 
written :   whereby,  after  reciting  that  by  agreement  be- 
tween the  Plaintiff  of  the  one  part  and  J.  SmurthwaiU 
of  the  other  part,  the   Plaintiff  agreed   to  purchase  a 
ship,  called   the  Devonport,  from   J.   SmurthwaiU,  and 
the  price  for  such  ship  was  the  transfer  by  the  Plaintiff 
to  J.  Smurthwaite  of  a  ship  of  the  Plaintiff's  called  the 
Lord  Dalhousie,  and  the  payment  to  «/.  SmurthwaiU  o( 
a  sum  of  money,  and  that  by  the  agreement  the  Plaintiff 
agreed,  upon  the  delivery  to  him  of  the  ship  Devonportf 
to  lend  to  J.  Smurthwaite  6,000/.  on  mortgage  of  the  ship 
Lord  Dalhousie,  and  J.  Smurthwaite  agreed  that  he  would, 
at  his  own  expense,  repair  and   restore  the  ship  Lml 
Dalhoude  so  as  to  class,  and  to  class,  her  eight  years  A 1 
at  Lloyds,  and  also  agreed,  as  an  additional  security 
that  he  would  forthwith  so  repair  and  restore  the  ship, 
to  give  a  satisfactory  security  to  the  Plaintiff  by  the  De- 
fendant ;  and  that  it  was  thereby  further  agreed  that  the 
Plaintiff  should  have  the  option  of  settling  for  the  ship 
Devonport,  whether  complete  or  not,  at  any  time  after  a 
week  from  the  date  of  the  agreement,  and  that  anything 
then  remaining  to  be  done  and  supplied  to  the  ship,  accord- 
ing to  the  contract  and  the  specification  therein  mentioned, 
should  be  done  and  supplied  in  London,  by  and  at  the 
expense  of  J.  Smurthwaite,  within  two  weeks  after  the 
ship's  arrival  in  London,  and  that  J.  SmurthwaiU  thereby 
agreed  to  give  the  Plaintiff  a  satisfactory  guarantee  by  toe 
Defendant  to  that  effect;  and  after  further  reciting  that  the 
Defendant  had  agreed  to  enter  into  the  bond  with  such 
defeasance  as  thereinafter  contained,  it  was  conditionca 
and  provided  that  if  J.  SmurtkwaUe  should  forthwith,  at 
his  own  expanse,  restore  and  repair  the  ship  Lard'l^' 
houde,  so  that  she  should  be  entitled,  according  to 
rules  of  Lloyd! 8  Registry,  to  be  classed  eight  years  A  1, 
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arid  if  the  ship  should,  within  three  calendar  months  from  ^866. 
the  date  of  the  bond,  be  classed  eight  years  A  1  at  Lloyds^  Hasriiom 
and  if  «/•  Smurthwaile  should,  at  his  own  expense,  within  sxtmous. 
two  weeks  after  the  arrival  of  the  ship  Devonport  in  the 
port  of  London,  do  and  supply  all  such  matters  and  things 
as,  according  to  the  contract,  and  the  specification  therein 
mentioned,  should  remain  to  be  done  and  supplied  upon 
the  settlement  for  the  ship  Devonport  as  above  mentioned, 
then  the  bond  should  be  void,  but  otherwise  should  be 
and  remain  in  full  force  and  virtue.  The  breaches  assigned 
were,  1st,  that  J.  Smurthwaite  did  not  forthwith,  at 
his  own  expense,  restore  and  repair  the  ship  Lord  Dal- 
tiousiej  so  that  she  should  be  or  was  entitled,  according  to 
the  rules  of  LloycTs  Registry,  to  be  classed  eight  years 
A  1,  but  therein  made  default,  contrary  to  the  terms  of  the 
condition.  2nd]y,  that  the  ship  Lord  Dalhotisie  was  not, 
within  three  calendar  months  from  the  date  of  the  said 
bond  (which  period  had  elapsed  before  action  brought), 
classed  eight  years  A  1  at  Lloyd's.  And,  3rdly,  that  al- 
though the  ship  Devonport  arrived  in  the  port  of  London, 
and  although,  upon  the  settlement  for  the  ship  as  afore- 
said there  remained,  according  to  the  contract,  and  the 
specification  therein  mentioned,  divers  matters  and  articles 
to  be  done  and  supplied  by  «/.  Smurthwaite,  yet  he  did 
not,  at  his  own  expense,  within  two  weeks  after  the  arrival 
of  the  ship  Devonport  in  the  port  of  London  (which 
period  had  elapsed  before  action  brought),  do  and  supply 
all  such  matters  and  things,  or  any  of  them,  but  therein 
failed  and  made  default,  contrary  to  the  terms  of  the  con- 
dition. 

The  Defendant,  by  his  first  plea,  traversed  the  breaches 
alleged,  and,  for  a  fourth  plea,  pleaded  for  defence  on 
equitable  grounds,  that  he  entered  into  the  bond  and 
condition  in  the  declaration  mentioned  as  surety  only 
for  •/.  Smurthwaite,  and  that  afterwards,  and  before  the 
arriTal  of  the  ship  Devonport  in  the  port  of  London,  and 
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1866.  before  the  expiration  of  the  three  calendar  months  in  the 
Habsimm  condition  mentioned,  the  Plaintiff  and  J.  SmurtkuniUe, 
SBTMoua.  t*>gether  with  one  W.  •/,  Youfig^  entered  into  a  certain 
other  agreement,  dated  the  20th  of  Aprils  a.d.  1865, 
without  the  knowledge,  privity  or  consent  of  the  Defend- 
ant, which  last-mentioned  agreement  the  Plaintiff  then, 
without  the  knowledge,  privity  or  consent  of  the  Defend- 
ant, accepted  and  received  from  «/.  Smurthwaiie,  in  lien  of 
and  substitution  for  and  in  accord  and  satisfaction  of  so 
much  of  the  agreement,  in  the  condition  mentioned,  as 
related  to  the  ship  DevonparL 

The  Plaintiff  took  issue  on  that  plea,  and  also  demurred 
to  it,  the  grounds  of  demurrer  being  that  the  plea  was  bad 
for  not  showing  that  time  was  given  to  J.  Smurthwaiie  by 
the  new  agreement,  or  that  the  terms  were  thereby  varied 
so  as  to  discharge  the  Defendant ;  that  the'  plea  did  not 
show  that  the  new  agreement  was  intended  to  supersede 
the  original  one ;  and  that  the  plea  was  pleaded  to  the 
whole  declaration,  and  showed  no  answer  to  the  breaches 
assigned  as  to  the  ship  Lord  Dalhousie^  and  being  bad  in 
part  was  bad  altogether. — Joinder  in  demurrer. 

On  the  trial  before  Erie,  C.  J.,  at  the  sittings  in  London^ 
after  Michaelmas  Term,  1865,  it  appeared  that  the  Defend- 
ant carried  on  business  in  Lojidon  as  a  ship-broker,  under 
the  name  of  Seymour,  Peacock  &  Co.  The  Plaintiff  was  a 
shipowner  in  London,  and  was  desirous  of  purchasing  from 
one  Smurthwaiie,  who  was  a  shipbuilder  at  Sunderland,  a 
newly-built  ship  called  the  DevonporU  The  ship  Lord 
Dalhousie  was  an  old  ship  belonging  to  the  Plaintiff,  and 
Smurthwaiie  having  consented  to  take  that  ship  as  part  of 
the  consideration  for  the  purchase,  to  repair  her  and  class 
her  A  1,  and  mortgage  her  to  the  Plaintiff,  the  foUowmg 
agreement  was  entered  into  : — *'  Memorandum  of  agree- 
ment made  this  22nd  day  of  March,  1865,  at  Liverpool, 
between  John  Smurthwaiie,  of  &c.,  of  the  one  part,  and 
ITiomas  Ovingion  Harrison,  of  &c.  of  the  other  part, 
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witnesseth  that  the  said  J.  Smurthwaite  agrees  to  buy  1866. 
and  take  over  from  the  said  T.  O.  Harrison  the  ship  Harrison 
Lord  Dalhousie  as  she  now  lies  in  Birkenhead  Float,  sbymour. 
together  with  all  the  old  yellow  metal  sheathing  stripped 
off  her  bow,  delivered  to  Messrs.  Moss  &  Co.^  and  all 
her  stores  on  board  and  on  shore,  excepting  the  chro- 
nometer and  provisions;  and  the  said  «/•  Smurthwaite 
agrees  to  seU  and  deliver  over  to  the  said  T.  O.  Harrison^ 
in  the  South  Dock,  Sunderland^  the  new  ship  Devonport 
(now  lying  in  the  North  Dock,  Sunderland),  classed  thir- 
teen years  A  l,at  LhycTs,  yellow  metalled,  fitted  and  com- 
pleted for  sea,  with  first-class  East  India  outfit,  according 
to  inventory,  marked  A.,  annexed;  in  consideration  of  which 
said  purchase,  and  the  said  sale  and  delivery  by  the  said 
Smurthwaite  to  the  said  Harrison,  he,  the  said  Harrison, 
agrees  to  pay  the  said  Smurthwaite,  on  his  delivery  over  to 
him  of  the  said  ship  Devonport  complete  as  aforesaid,  the 
sum  of  14,750Z.,  of  which  9,000/.  is  to  be  paid  in  cash  and 
5,750/.  in  Harrisons  acceptances,  at  six  months'  date,  which 
Mr.  Harrison  engages  to  discount,  or  get  discounted,  at 
the  minimum  Bank  of  England  rate,  as  difference  or  balance 
of  purchase  money  between  the  two  ships.  And  further, 
the  said  Smurthwaite  hereby  promises  and  agrees  at  his 
own  expense  to  repair  and  restore  and  re-metal  the  afore- 
said ship  Lord  Dalhousie  so  as  to  class,  and  to  class,  her 
eight  years  A  I,  at  LhycTs,  and  also  undertaking,  as  an 
additional  security  that  he  will  forthwith  so  repair  and 
restore  the  said  ship,  to  give  a  satisfactory  guarantee  to  the 
said  Harrison,  by  Messrs.  Peacock  &  Co.,  of  1 16,  Fen- 
church  Street,  London,  to  such  effect.  The  said  Harrison 
hereby  agrees,  on  the  delivery  over  to  him  of  the  said  ship 
Devonport,  fitted  and  completed  as  aforesaid,  to  lend  the 
said  Smurthwaite  6,000/.,  on  mortgage  to  the  said  Harri-- 
son  of  tlie  said  ship  Lord  Dalhousie,  together  with  a  satis- 
factory mortgage  agreement,  providing  that  the  said  Har-- 
ri^fm  has  ^Iso  the  personal  security  of  the  said  Smurthwaite, 
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1866.  and  that  the  ship  shall  be  insured  always  at  8mwrthwmte*g 
Harsiioh  expense  to  the  extent  of  SflOOL,  and  due  payment  of  in- 
Seym ouK.  ^1"^^  l^^lf  y^rly,  at  ten  per  cent  per  annum,  as  also  the 
usual  clauses  securing  the  repayment  of  principal  and  in- 
terest, but  not  at  a  less  time  than  eighteen  months  from  the 
time  the  money  is  lent,  unless  the  ship  be  sold  or  lost,  pro- 
vided the  conditions  of  the  said  agreement  are  complied 
with  faithfully ;  and  that  the  ship  shall  be  insured  agamst 
all  risks  with  good  underwriters  by  time  policies,  and 
which,  with  the  premiums  paid  thereon,  are  to  be  handed 
to  said  HarritoH.  The  stripping  of  the  yellow  metal  and 
tlie  portion  of  damage  and  repairs  already  done  to  the  Zorcf 
Dalhousie  in  Clover's  Docks  to  be  paid  by  said  Harri- 
son,  who  is  to  have  the  sole  advantages  of  all  average 
clauses  receivable  from  his  underwriters  for  the  damages 
sustained  in  the  late  voyage.  Should  Messrs.  Seymour, 
Peacock  &  Co.  refuse  to  give  Harrison  a  satisfactory  gua- 
rantee as  before  stated,  within  twenty-four  hours  of  Har- 
rison* s  applying  for  same,  then  in  such  case  the  agree- 
ment to  be  null  and  void.  The  Devonport  herein  referred 
to  is  guaranteed  at  least  to  be  1,200  tons  below  deck,  and 
including  the  poop,  register  tonnage;  but  if  she  should  be 
short  of  that,  for  every  ton  short  the  seller  agrees  to  allow 
and  pay  the  purchaser  at  the  rate  of  15/.  per  ton.  The 
purchaser  of  the  Devonport  to  have  the  option  of  settling 
for  the  ship,  whether  complete  or  not,  at  any  time  after  a 
week  from  this  date,  and  anything  required  by  the  within 
contract  and  specification,  not  then  done  and  supplied,  to 
be  done  and  supplied  in  London,  at  the  seller's  expense, 
within  two  weeks  after  arrival  in  London;  and  Mr.  Smurth'' 
waite  engages  to  give  Mr.  Harrison  a  satisfactory  gua- 
rantee, by  Messrs.  Seymour,  Peacock  &  Co.,  to  such  effect" 
Afler  the  making  of  that  agreement,  and  the  execution 
by  the  Defendant  of  the  bond  declared  on,  some  negotia- 
tion took  place  between  the  Plaintiff  and  Smiartktaaite  with 
reference  to  a  settlement,  notwithstanding  the  ship  2>awii- 
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part  was  not  completed  ;   and  the  following  letter  was       1866. 
written  and  sent  by  the  Defendant  to  the  Plaintiff:—  Harrison 

"  London,  10th  April,  1865.         S^tmoue. 
"  T.  Harrison,  Esq., 
now  at  Sunderland. 
"Dear  Sir, 

**  With  reference  to  the  contract  for  the  purchase  by 
you  of  the  ship  *^  Devonport,**  we  understand  it  is  proposed 
to  make  a  settlement  with  you  meantime,  by  leaving  a  small 
sum  in  your  hands  until  the  ship  is  finally  finished,  and,  in 
the  event  of  your  so  making  a  settlement  on  account, 
we  hereby  undertake  that  our  guarantee  shall  remain  in 
force,  notwithstanding  such  a  mode  of  settlement 
"  We  are,  dear  Sir,  yours  respectfully, 

"  Seymour,  Peacock  k  Co." 

On  the  20th  April,  a  memorandum  of  agreement  was 
entered  into  between  Smurthwaite  of  the  first  part,  the 
Plaintiff  of  the  second  part,  and  one  Young  of  the  third 
part,  which,  after  reciting  that,  by  the  agreement  of  the 
22nd  March,  Smurthwaite  agreed  to  sell  and  deliver  over 
to  Harrison,  in  the  South  Dock,  Sunderland,  the  new  ship 
Devonport,  classed  thirteen  years  A.  1  at  Lloyd's,  and 
yellow  metalled,  kc,  in  consideration  of  which  purchase 
and  sale  by  Smurthwaite  to  Harrison  the  latter  agreed  to 
pay  to  the  former,  on  delivery  over  to  him  of  the  ship 
complete  as  aforesaid,  the  sum  of  14,760/.,  of  which  9,O00Z. 
was  to  be  in  cash  and  5,760/.  by  Harrison^s  acceptances, 
which  Harrison  agreed  to  discount,  and  also  by  transfer- 
ring to  Smurthtoaite  the  ship  Lord  Dalhousie  ;  that  Smurlh" 
waite  had  not  fully  completed  the  outfit  of  the  ship  Devon^ 
port,  pursuant  to  the  agreement;  that  Smurthwaite  had 
requested  Harrison  to  pay  to  him  the  sum  of  19,600/. 
on  account  of  and  in  part  payment  of  the  amount  agreed 
to  be  paid,  and  by  virtue  of  the  agreement,  which  JTior- 
rison  had  agreed  to  do  on  SmurthwaiU  entering  into  the 
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1866.  agreement  and  guarantee  thereinafter  contained;  that  in 
Uabsiiom  pursuance  of  the  agreement,  and  in  execution  thereofi 
Sbtmoub.  it  had  been  agreed  that  180/.  should  be  deducted  for 
short  tonnage,  and  129/.  7«.  6d.  should  be  deducted 
from  the  purchase-money  for  the  discount  referred  to 
in  the  agreement,  and  after  payment  of  the  19,600/.,  and 
deduction  of  180/.  and  129/.  7«.  6</.,  there  still  remained 
in  the  hands  of  Harrison  the  sum  of  940/.  I2s.  6d. ;  and 
that  it  had  been  specially  agreed,  for  certain  considera- 
tions, that  the  said  sum  of  940/.  12«.  6d.  should  be  paid 
over,  on  completion,  to  Young :  it  was  witnessed  ''  that,  in 
consideration  of  the  sum  of  19,500/.  in  hand  well  and  truly 
paid  by  the  said  T,  O,  Harrison  to  the  said  J.  Smurth- 
waits,  or  to  his  order  (the  receipt  of  which  said  sum  the 
said  «/.  Smurthwaite  doth  hereby  admit  and  acknowledge), 
he,  the  said  J,  Smurthwaite,  doth  hereby  undertake  and 
agree  fully  and  effectually,  to  the  satisfaction  of  the  said 
T.  O.  Harrison,  to  put  into  the  South  Dock,  class  and 
complete  the  said  vessel,  and  her  outfit,  according  to  con* 
tract,  on  or  before  the  27th  day  of  AprU  next,  and  to  carry 
out  the  aforesaid  agreement  in  its  full  integrity.  And  it  is 
hereby  agreed,  by  and  between  the  said  parties,  that 
the  said  T.  O.  Harrison  shall  retain  the  said  sum  of 
940/.  }2s.  6d.,  part  and  balance  of  the  purchase-money 
due  in  respect  of  the  said  ship,  and  payable  on  the  com* 
pletion  of  the  said  ship ;  and  on  such  completion  the  said 
T.  O.  Harrison  shall  pay  the  said  sum  of  940/.  12s.  6d., 
being  with  the  said  sums  of  19,500/.,  180/.,  and  129/.  7s.  6d., 
already  paid  and  agreed  to  be  deducted,  the  full  sum  agreed 
to  be  paid  by  the  said  T,  O.  Harrison  for  and  in  respect  of 
the  said  ship.  And  it  is  agreed  that  the  said  T.  O.  Harrison 
shall  be  paid  by  the  said./.  Smurthwaite  interest  at  the  rate  of 
SL  per  cent,  per  annum  on  the  said  sum  of  19,500/.  from  this 
date,  until  the  said  ship  and  outfit  shall  be  fully  completed : 
provided  also  that  the  ship  shall  be  deemed  completed,  so  far 
as  this  clause  is  concerned,  notwithstanding  the  long  boat 
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18  not  finished  and  on  board.  And  it  is  hereby  further  agreed  1866. 
that  if  the  said  J.  Smtarthwaite  shall  neglect,  omit  or  refuse  Haskisoit 
to  complete  the  said  vessel  and  her  outfit,  according  to  the  sbtmour. 
terms  of  the  aforesaid  agreement,  on  or  before  the  said 
27th  day  of  April  aforesaid,  then  it  shall  and  may  be  law- 
ful for  the  said  71  O.  Harrison,  but  not  obligatory  upon 
him,  to  do  all  that  may  be  necessary  to  complete  the  said 
vessel  and  her  outfit.  And  it  is  hereby  agreed  by  the  said 
parties  that  the  said  T,  O,  Harrison  shall  have  the  option 
of  applying  the  said  balance  or  sum  of  940Z.  I2s.  6d.  so 
remaining  in  his  hands  as  aforesaid,  or  so  much  thereof 
as  shall  or  may  be  necessary  so  to  do,  in  completing  and 
finishing  the  said  vessel  and  her  outfit  as  aforesaid ;  and 
any  further  sum  or  sums  of  money  over  and  above  the  said 
sum  of  940/.  I2s.  6d.  which  may  be  expended  by  the  said 
T.  O.  Harrison  in  so  doing  shall  be  a  charge  against  the 
said  John  Smttrthwaite,  his  executors,  administrators  or 
assigns,  and  payable  by  him  on  demand  made  by  the  said 
T.  O.  Harrison.  And  it  is  further  agreed  that  the  several 
articles  and  things  specified  in  the  list  appended  hereto 
shall,  with  other  things,  be  deemed  to  be  necessary  to  the 
due  completion  of  the  ship.  And  the  said  John  Smurthwaite 
doth  hereby  specially  declare  and  agree  that  the  receipt 
of  the  said  W.  J.  Young  for  and  in  respect  of  any  monies 
paid  to  him  by  the  said  T.  O.  Harrison^  shall  be  a  good, 
valid  and  effectual  discharge  for  the  amount  therein  ex- 
pressed to  be  received.  Signed  by  all  parties,  in  the  pre- 
sence of,"  &c. 

On  the  same  day  the  arrangement  as  to  the  ship  Lord 
Dalhousie  was  carried  out,  the  ship  being  conveyed  by  the 
Plaintiff  to  Smurthtoaite  by  a  common  statutory  bargain 
and  sale,  purporting  to  be  in  consideration  of  6,000/. ;  and 
by  a  deed  of  the  same  date  Smurthwaite  mortgaged  her  to 
the  Plaintiff  for  that  amount.  In  the  May  following  Smurth-- 
waite  became  bankrupt. 

Except  by  writing  the  letter  of  the  lOtfa  April,  1865,  it 


576  BASTEB  TBRK. 

1866,  did  Dot  appear  that  the  Defendant  bad  been  privy  to  or 
Harrison,  had  sanctioned  the  agreement  of  the  20tb  April,  and  the 
SfiYMouB.  contention  for  him  was  that,  inasmuch  as  that  agreement 
altered  the  original  contract  with  reference  to  the  ship 
JOetonport,  the  Defendant  was  altogether  released  from 
his  liability  as  surety  with  reference  to  the  ship  Lord 
Dalhousie. 

The  jury  found  their  verdict  for  the  Plaintiff  with  1,800^ 
damages  on  the  first  and  second  breaches,  and  Is.  damages 
on  the  third  breach. 

In  Hilary  Term,  Joseph  Brown  obtained  a  rale  nisi  to 
enter  a  verdict  for  the  Defendant  on  the  fourth  plea,  pur- 
suant to  leave  reserved,  on  the  ground  that  the  plea  was 
sustained  by  the  evidence,  and  that  the  Defendant  was  dis- 
charged from  his  liability  on  the  bond  by  the  agreement 
made  the  20th  April  between  the  Plaintiff  Smurthwaiie 
and  Young;  and  that,  at  least,  the  Defendant  was  dis- 
charged so  far  as  related  to  the  ship  Devonport. 

Sir  Geo.  Honyman  {E.  James  .with  him)  now  showed 
cause,  and  supported  the  demurrer. — ^The  substantial  ques- 
tion is  as  to  the  Defendant's  liability  for  the  non-perform- 
ance by  Smurthwaiie  of  his  contract  in  respect  of  the  Lord 
Dalhousie.  Under  the  original  agreement  the  Plaintiff  was 
to  purchase  the  Devonport,  the  price  to  be  the  Lord  Dal- 
housie  and  a  sum  of  money,  and  on  delivery  over  to  him  of 
the  Devonport  complete,  he  was  to  pay  Smurthwaiie  the 
money  (14,750/.),  and  the  Plaintiff  also  had  the  option  of 
settling  for  her,  whether  complete  or  not,  after  a  week  from 
the  date  of  the  agreement,  and  anything  required  by  the 
contract  to  be  done  to  her,  which  was  not  done,  was  to  be 
supplied  at  Smurthwaite's  expense,  within  two  weeks  after 
arrival  in  London.  Then  it  was  further  agreed  that  Smurth* 
waite  should  repair  and  re-class  the  old  ship,  and  that  the 
Plaintiff,  on  the  delivery  over  to  him  of  the  Devonport  com- 
plete, should  lend  SmurthwaiteQfiOOUj  on  mortgage  of  the 
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Lord  Dalhousie.  The  Defendant's  guarantee  therefore  ex-*  1 866. 
tends  to  two  distinct  things:  the  finishing  of  the  Devonpart  Harkiion 
and  the  re-classing  of  the  Lord  Dalhousie ;  and  it  is  just  g^y^^oyB. 
the  same  as  if  he  had  given  a  distinct  guarantee  in  respect 
of  each.  Afterwards,  as  the  Devonport  was  not  completed, 
and  Smurthwaite  was  desirous  of  receiving  the  purchase* 
money  before  he  had  performed  that  part  of  his  contract, 
it  was  arranged  that  the  Plaintiff  should  retain  part  of  the 
purchase-money  as  security  for  the  fulfilment  of  his  con* 
tract  in  that  respect ;  and  to  that  arrangement  the  Defend- 
ant gave  his  consent  by  the  letter  of  the  10th  April.  The 
agreement  of  the  20th  April,  which  is  relied  on  for  the 
Defendant,  was  then  entered  into;  but  that  agreement 
merely  provides  that  the  Plaintiff  may  retain  the  940/.  I2«.  6d, 
assented  to  by  the  Defendant  by  his  letter,  and  in  other 
respects  relates  exclusively  to  the  Devonport.  It  may  be 
that,  inasmuch  as  it  alters  the  original  contract  in  respect  of 
the  time  for  the  completion  of  that  ship,  the  Defendant 
may  be  released  in  respect  of  her ;  but  it  is  the  third  breach 
only  which  relates  to  the  Devonport,  and  on  that  the  jury 
only  found  nominal  damages.  The  fourth  plea  therefore  is 
bad,  and,  morever,  was  not  proved.  It  is  pleaded  to  the 
whole  declaration ;  but  it  is  no  answer  to  the  Plaintiff's 
causes  of  action,  quoad  the  Lord  DcUhousie,  to  say  that 
the  Plaintiff  entered  into  a  fresh  agreement  quoad  the 
Devonport  {,£!rle,  C.  J.  The  question  is,  whether  the 
condition  in  the  bond  is  divisible.  You  say  it  is.  As  to 
the  Devonport,  I  incline  to  think  that  the  Defendant  is 
released ;  and,  on  the  other  side,  the  contention  is,  that 
because  he  is  not  liable  in  respect  of  her,  he  is  released 
altogether.]  The  case  is  governed  by  Skillett  v.  Fletcher  {a). 

Joseph  Brown  {Hannen  with  him)  contr4. — That  case  is 
distinguishable  from  the  present.  There  the  bond  was  con- 

(a)  Ante,  197. 
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1866.  ditioned  for  the  performance  of  the  duty  of  a  collector  of 
Uassuon  pool*  rates  and  sewers  rates  to  pay  over  the  monies  of  his 
Sbymovb.  ^^^'  ^c  bad  been  first  appointed  collector  of  the  poor 
rates,  and  in  a  subseqaent  year  was  appointed  collector  of 
the  other  rates,  and  the  latter  appointment  was  distinct 
from  the  former.  Under  those  circumstances,  it  might 
well  be  that,  assuming  the  risk  of  the  sureties  to  have  been 
increased  in  respect  of  the  latter  rates,  their  liability  io 
respect  of  the  poor  rates  was  distinct  and  separate ;  and 
that,  in  giving  the  bond,  they  had  in  effect  given  two  dis* 
tinct  bonds.  [Byles,  J.  The  collector  was,  as  it  were, 
employed  by  two  masters.]  But  here  the  stipulations 
with  reference  to  the  two  ships  are  4o  blended  that  it  is 
impossible  to  separate  them.  The  time  for  the  completion 
of  the  JDevonpart  is  varied  by  the  second  agreement ;  but 
under  the  first  agreement,  until  that  ship  was  completed 
Smurtkwaite  had  no  claim  to  the  loan  of  the  6,0002.  The 
parties  to  the  second  agreement  obviously  ^reat  the  transac- 
tion as  one  transaction,  for  interest  is  made  payable  on  the 
19,500/.  (a),  which  includes  both  the  purchase- money  and 
the  loan.  The  terms  of  the  original  contract  therefore  were 
altered  without  the  Defendant's  consent,  and  he  is  dis- 
charged. In  Whitcher  v.  HaU(b\  the  contract  was  held 
by  the  majority  of  the  Court  to  be  an  entire  contract  to  let 
the  milking  of  thirty  cows,  neither  more  nor  less,  and  that 
the  Plaintiff  in  that  action,  against  a  surety,  was  bound  to 
prove  a  literal  performance,  and  that  he  had  not  done  so, 
inasmuch  as  he  bad  shown  that  during  part  of  the  year  he 
had  allowed  the  principal  to  have  the  milking  of  twenty- 
eight  cows  only.    The  plea  is  therefore  good  ;  but  sup- 

(a)  In  the  lecond  agreement  it  is  recited  that  Smurlhwaite  had  re- 
quetted  the  Plaintiff  to  pay  19,500/.  on  account.  Under  the  Brat  agree- 
ment the  money  to  be  paid  for  the  Devonpori  was  14,750/.,  and,  if  to 
that  sum  the  6000/.  loan  is  added,  the  amount  is  20,750/.;  and  deducting 
from  that  amount  the  three  sums  of  940/.  12f.  6</.,  180/.,  and  129/.  7$.  6d. 
referred  to  in  the  second  agreement,  the  remainder  is  19,500/. 

(b)  5  B.i  C.269. 
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posing  it  to  be  bad,  the  Court  will  allow  it  to  be  amended        1866. 
by  setting  out  the  original  agreement,  and  averring  that     Harriior 
it  was  subsequently  altered  without  the  Defendant's  con-     Seymour. 
Fent  by  the  Plaintiff  and  Smurthwdites  entering  into  the 
second  agreement,  and  setting  that  out. 

Sir  Geo.  Honyman  replied. 

Erle,  C.  J.  I  am  of  opinion  that  the  Plaintiff  is  en- 
titled to  our  judgment.  The  action  is  brought  against  the 
Defendant  as  surety  for  Smurthwaite,  and  it  is  clear  that 
if  the  contract  entered  into  with  the  principal  is  altered 
without  the  consent  of  the  surety,  the  surety  is  released. 
But,  in  my  judgment,  the  surety  has,  in  the  present  case, 
bound  himself  for  the  performance  by  the  principal  of  two 
matters  which  are  entirely  distinct;  and  it  is  just  as  if  he 
had  so  bound  himself  by  one  bond  for  the  performance  of 
one  of  those  matters,  and  by  another  for  the  performance 
of  the  other,  in  which  case,  any  alteration  of  the  contract 
in  respect  of  one  transaction  would,  in  no  respect,  affect  his 
liability  in  respect  of  the  other.  The  transaction  ^ut  of 
which  this  action  arises  is  somewhat  complicated.  The  con- 
dition is  that  Smurthwaite  shM,VLt  his  own  expense,  forth- 
with repair  the  ship  Lord  Dalhousie,  and  get  her  classed 
eight  years  A  I  at  Lloyd's.  That  is  one  of  the  matters 
which  he  undertakes.  The  other  matter  which  he  agrees  to 
do  is  within  two  weeks  after  the  arrival  of  the  ship  Devon' 
port  in  the  port  of  London,  she  being  a  new  ship,  and  in- 
complete, to  supply  certain  things  according  to  contract. 
That  is  a  matter  quite  distinct  from  the  repair  of  the  Lord 
Dalhouhie.  Afterwards,  by  an  agreement  between  the 
Plaintiff  and  Smurthwaite,  an  alteration  was  made  of  the 
original  contract  with  regard  to  the  Devonport,  by  which 
the  time  for  the  completion  of  that  vessel  was  shortened, 
and  she  was  to  be  finished  in  a  more  expensive  manner 
than  had  been  agreed  upon ,-  and  clearly  the  Defendant  is 

VOL.  I. — c.  p.  S  S 
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1866.  released  from  his  liability  as  surety  in  respect  of  the  DeiMMi- 
Harrison  P^^*  ^^^  ^^^  alteration  of  the  contract,  in  respect  of  the 
Devonport,  leaves  that  relating  to  the  Lord  DalAausie  where 
it  was  before,  and  it  is  for  the  breaches  in  respect  of  that 
ship  that  the  jury  have  given  the  substantial  damages.  It 
was  by  the  licence  of  the  Defendant  himself  that  the 
940/.  1 2s.  6d.  was  retained  by  the  plaintiff,  and,  as  the 
whole  of  the  purchase-money,  except  that  sum,  was  paid 
under  the  agreement  of  20th  April,  it  is  difficult  to  see  in 
what  way  the  surety  can  have  been  prejudiced  by  that  pay- 
ment, and  he  cannot,  in  fact,  have  suffered  any  prejudice 
from  the  money  having  been  paid  and  the  advance  having 
been  made  at  that  time.  The  rights  of  the  Plaintiff  there- 
fore against  the  surety,  in  respect  of  the  breaches  for  which 
the  substantial  damages  were  given,  are  left  as  they  were. 

Btlbs,  J.  I  at  first  entertained  some  doubt,  because 
great  strictness  is  required  in  enforcing  a  contract  against 
a  surety ;  but  I  now  entirely  agree  with  my  Lord.  I  think 
the  retention  by  the  Plaintiff  of  the  940/.  12s.  6d.  was  justi- 
fied b]^Mr.  Seymour's  letter  of  the  10th  AprU.  With  re- 
gard to  the  interest  stipulated  for  in  the  second  agreement, 
that  is  merely  compensation  for  the  prepayment. 

Smith,  J.  I  am  of  the  same  opinion.  The  condition  of 
the  bond  is  that  Smurthwaite  shall,  firstly,  repair  the  Lord 
Dalhousie,  so  that  she  shall  be  entitled  to  be  classed  eight 
years  A  1 ;  and,  secondly,  that  he  shall,  within  three  months, 
procure  her  to  be  so  classed.  Those  two  matters  are,  as  I 
think,  entirely  severable  from  the  stipulations  of  the  con- 
dition relating  to  the  Devonport ;  and  as  the  alterations  of 
the  contract  in  respect  of  the  Devonport  do  not,  in  any 
material  degree,  affect  the  Lord  Dalhousie,  the  Defendant's 
liability  as  surety  in  respect  of  her  remains  unaltered.  Mr. 
Brown  concedes  that  the  plea,  as  it  now  stands,  can  hardly 
be  an  answer  to  the  breaches  alleged  in  respect  of  the  Lord 
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Dalhottsie,  and  it  was  not  proyed  in  the  material  part  of  it 
which  applies  to  the  accord  and  satisfaction.  The  case, 
however,  is  decided  upon  the  facts,  and  not  upon  the 
pleadings. 

Rule  discharged,  and  judgment  for  the 
Plaintiff  on  the  demurrer. 


581 
1866. 

Harrison 

«. 
Sbtmoue. 


HiGGs  v.  Maynard. 


Monday, 
April  16. 


The  Defendant  was  the  owner  of  a  house,  one  of  the  windows  of  which,  in  jfegligenee, 
an  upper  story,  looked  into  a  passage  which  separated  the  house  flrom  ^j^^  ^^^^  ^^  ^ 
the  neighbouring  premises.    Tlie  Plaintiff*  was  lawfully  in  the  passage  iifnrtdfrvm 
•loadini •-   -•- i-jj~  =— ^j *i—  — —  '- 


unexpi 
the  glass 


g  a  truck,  when  a  ladder  inside  a  room  on  that  story,  from  some  ^^^  kappetdng  rf 
ilained  cause,  fell  against  and  broke  the  window,  and  a  piece  of  ^„,  accident. 
lass  fell  into  the  Plaintiff's  eye.    The  Defendant  was  a  coffee  Qf^ff^  ^ 


roaster,  but  there  was  no  evidence  as  to  the  manner  in  which  the  room, 
within  which  the  ladder  was,  was  used  by  the  Defendant,  or  as  to  how  the 
ladder  got  there.  Held,  that  there  was  no  prima  facie  evidence  of 
negligence  against  the  Defendant. 

'TiECLARATION.  Ist  count— For  that  the  Defendant 
so  carelessly,  negligently  and  unskilfully  managed  a 
ladder  in  the  course  of  removing  the  same  near  to  certain 
premises  in  which  the  Plaintiff  was  then  employed,  that 
the  ladder  was  driven  through  a  certain  glass  window, 
parcel  of  certain  other  premises,  whereby  the  glass  thereof 
was  broken  and  was  driven  into  the  eye  of  the  Plaintiff, 
and  the  Plaintiff's  eye  was  wounded  and  permanently  dis- 
abled and  injured,  and  the  Plaintiff  prevented  from  follow- 
ing his  business. 

2nd  count — For  that  the  Defendant  projected  certain 
broken  glass  against  the  Plaintiff,  whereby  the  same  was 
driven  into  the  eye  of  the  Plaintiff,  and  the  Plaintiff^s  eye 
was  wounded,  &c. 

Plea :  Not  guilty. 

On  the  trial  before  ByleSy  J.,  at  Westminster^  at  the 
s  s  2 


582 


EASTER  TERM. 


1866,  sittings  after  last  Hilary  Term,  it  appeared  that  the  Plain- 
Hioos  tiff  was  in  the  employment  of  a  firm  carrying  on  the  bosi- 
Matnard.  ^^^  ^^  fancy  box  makers,  at  14,  Wkitecross  Street;  and, 
in  the  same  street,  at  No.  16,  which  was  separated  from 
the  house  No.  14  by  a  passage  about  nine  feet  wide,  known 
as  Upper  Yard,  and  leading  to  other  premises,  the  De- 
fendant carried  on  the  business  of  a  coffee  roaster;  and 
the  upper  windows  of  the  Defendant's  premises  looked 
into  the  passage.  On  the  17th  July,  the  Plaintiff,  in  the 
course  of  his  employment,  was  loading  a  truck  with  his 
master's  goods  in  the  passage,  when  he  heard  a  noise,  and, 
on  looking  up,  a  piece  of  glass  fell  from  one  of  the  De- 
fendant's windows  into  his  eye,  causing  him  serious  injury. 
The  window  was  a  swinging  window  in  a  room  at  the  top 
of  the  Defendant's  house,  and  moved  upon  a  pivot,  and  had 
been  broken  by  a  ladder  failing  against  it  from  the  inside ; 
but  as  to  the  cause  of  the  ladder  so  falling,  or  how  it  got 
into  the  room,  or  how  it  was  being  used,lhere  was  no  evi- 
dence. The  floor  below  the  room  was  used  as  a  ware- 
house, and  there  was  a  communication  between  the  two 
floors  by  a  trap-door;  but  beyond  this  there  was  no  evi- 
dence to  show  in  what  way  the  room  was  used  by  the 
Defendant. 

No  witnesses  were  called  for  the  Defendant,  and  the 
learned  Judge  having  expressed  his  opinion  to  be  that,  as 
there  was  nothing  to  show  how  the  accident  had  hap- 
pened, there  was  no  evidence  to  go  to  the  jury ;  and  having 
taken  their  opinion  as  to  the  damages  in  case  the  Court 
should  hold  otherwise,  directed  a  nonsuit,  reserving  leave 
to  the  Plaintiff  to  move  to  enter  a  verdict  for  himself  for 
50/.,  the  amount  awarded  by  the  jury. 

Keane  now  moved  accordingly. — The  evidence  of  negli- 
gence was  suflScient  to  call  for  an  answer  from  the  De- 
fendant. The  Plaintiff  had  no  idea  what  it  was  that  caused 
the  ladder  to  fall  against  the  window,  and  could  give  no 


XXIX  VICTORIA.  683 

evidence  on  that  point  But  the  house  in  which  the  room  1866> 
was  wherein  the  ladder  fell  belonged  to  the  Defendant,  Higos 
and  it  was  therefore  for  him  to  explain  hoW  the  accident  Matnard. 
occurred,  and,  in  the  absence  of  such  explanation,  negli- 
gence on  his  part  is  to  be  presumed.  In  Byrne  v.  Boadle(a\ 
the  Plaintiff  was  walking  in  a  public  street  past  the  De- 
fendant's shop,  when  a  barrel  of  flour  fell  upon  him  from 
a  window  above  the  shop  and  seriously  injured  him ;  and 
it  was  held  that  there  was  suflScient  prim&  facie  evidence 
of  negligence  for  the  jury,  to  cast  on  the  Defendant  the 
onus  of  proving  that  the  accident  was  not  caused  by  his 
negligence.  At  p.  727,  Pollock^  C.  B.,  says, "  The  learned 
counsel  was  quite  right  in  saying,  that  there  are  many 
accidents  from  which  no  presumption  of  negligence  can 
arise,  but  I  think  it  would  be  wrong  to  lay  down  as  a 
rule  that  in  no  case  can  presumption  of  negligence  arise  * 
from  the  fact  of  an  accident  Suppose  in  this  case  the 
barrel  had  rolled  out  of  the  warehouse  and  fallen  on  the 
Plaintiff,  how  could  he  possibly  ascertain  from  what  cause 
it  occurred  ?  It  is  the  duty  of  persons  who  keep  barrels  in 
a  warehouse  to  take  care  that  they  do  not  roll  out,"  &c. 
[Bf/ks,  J.  In  that  case  the  barrel  of  flour  belonged  to  the 
Defendant,  and  was  being  kept  in  his  warehouse.]  The 
ladder  here  was  in  a  workshop  in  the  Defendant's  house, 
and  he  will  not  say  how  it  got  there.  [Bt/leSf  J.  There  was 
no  evidence  that  the  room  was  a  workshop.  It  was  not 
proved  what  it  was.  The  window  was  merely  an  upper 
window  of  the  Defendant's  house.]  In  Scoti  v.  London 
Dock  Company  (i),  the  Plaintiff  was  an  officer  of  customs, 
and,  whilst  in  discharge  of  his  duty  he  was  passing  in 
front  of  a  warehouse  in  the  dock,  some  bags  of  sugar  fell 
upon  him,  and  the  majority  of  the  Court  held  that  there 
was  reasonable  evidence  of  negligence  for  the  jury.  Why 
should  the  Court  protect  a  person   who  will  not   come 

(a)  2  H.^  C.  722.  (b)  Z  H.  tf  C.  596. 
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1866.        forward  with  an  explanation.      [Smith,  J.     Why  should 
Hiaos       judges  give  encouragement  to  actions  being  brought  for 
Matnaeo.     ™&^^ra  arising  out  of  the  ordinary  accidents  of  life  ?] 

Erlb,  C.  J.  I  can  see  no  evidence  of  negligence  to  go 
to  the  jury.  The  party  who  complains  of  a  wrong  must 
give  a6Srmative  evidence  of  the  wrongful  act  Scott  v. 
London  Dock  Company  (a)  shows  that  a  person  may  be 
responsible  for  the  consequences  of  an  accident  happen- 
ing in  the  course  of  his  business  which  ordinary  care  might 
have  prevented ;  but  that  case  is  distinguishable  from 
the  present,  because  the  fact  of  a  ladder  falling  through 
a  window  is  not  necessarily  an  event  occurring  in  the 
course  of  the  Defendant's  business,  or  in  the  management 
of  the  Defendant's  household.  It  is  said  that  the  Defend- 
ant is  liable  because  the  house  was  the  Defendant's,  and 
the  ladder,  which  had  been  placed  in  an  upper  story  by 
some  one,  from  some  unknown  cause  fell  against  the  win- 
dow, but  I  do  not  think  that  is  any  evidence  against  him. 

Keating,  J.  I  am  of  the  same  opinion.  In  Scott  v. 
London  Dock  Company  (a),  the  accident  took  place  at  a 
warehouse,  and  the  bags  of  sugar  by  some  means  escaped 
from  the  chain  by  which  they  were  being  lowered.  That 
was  prim&  facie  evidence  of  negligence ;  but  here  the  ladder 
was  not  shown  to  have  been  under  the  management  of  the 
Defendant  or  his  servants,  and,  as  the  Lord  Chief  Justice 
has  pointed  out,  the  case  is  thereFore  different     * 

Smith,  J.  I  am  of  the  same  opinion,  llie  Plaintiff 
has  failed  to  make  out  any  evidence  of  negligence  on  the 
part  of  the  Defendant  Though  it  was  the  Defendants 
house,  it  was  not  shown  that  the  ladder  was  used  for  the 
Defendant's  business,  and  we  all  know  that  ladders  are 

(a)  3  £/.  4  C.  596. 
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U9ed  for  various  purposes.  If  we  were  to  hold  the  De- 
fendant liable  upon  such  a  case  as  has  been  disclosed  by 
the  Plaintiff,  we  should  cast  a  great  burden  upon  the 
owners  of  bouses. 


1866. 


HlOOB 
V. 

Matnaro. 


Btlbs,  J.  I  thought,  at  the  trial,  that  there  was  no 
evidence  against  the  Defendant,  and  I  am  still  of  the  same 
opinion. 

Rule  refused. 


Lane  and  Another  v.  Nixon. 

1.  Tbe»  warranty  of  aeawortbiness,  which  is  implied  on  the  pa:  (  of  the  as- 

Bured  in  respect  of  a  ship,  does  not  extend  to  lighters  not  belonging 
to  the  ship,  but  employed  for  the  landing  of  the  cargo  at  the  port  of 
discharge. 

2.  To  a  declaration  on  a  voyage  policy  in  the  usual  form,  by  which  the 

Plaintiff  insured  certain  goods  from  Liwerpool  to  Melbourng,  **  includ- 
ing all  risk  to  and  from  the  ship,"  and  it  was  provided  that  the  adven- 
ture upon  the  goods  should  continue  "  until  the  same  be  there  (Le., 
at  Melbourne)  discharged  and  safely  landed/'  alleging  an  average  loss 
by  the  perils  assured  against ;  the  Defendant  pleaded  that  the  ii^ury 
happened  after  the  goods  bad  been  discharged  from  the  ship,  and  while 
they  were  in  a  lighter  (which  it  was  conceded  did  not  belong  to  the  ship) 
intended  to  convey  them  from  the  ship  to  the  shore,  and  that  the  lighter 
was  not  seaworthy  for  the  purpose,  and  the  injury  was  caused  solely  by 
such  unseaworthiness.  Held,  that  the  plea  was  no  answer  to  the 
action. 

TiECLARATION  upon  a  policy  of  insurance,  by  which 
it  was  alleged  that  the  insurers  caused  themselves  to 
be  insured, ''  lost  or  not  lost,  at  or  from  Liverpool  to  Mel-- 
bourne^  including  all  risk  to  and  from  the  ship,  upon  any 
kind  of  goods  and  merchandises,  and  also  upon  the  body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat  and  fur- 
niture of  and  in  the  good  ship  or  vessel  called  the  Queen  of 
Beauty!^  ''  beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said 
ship  at  Liverpool  upon  the  said  ship,  &c.,  and  so  shall 
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1866.  continue  and  endure  during  her  abode  there  upon  the  said 
Lah  ship,  &C.9  and  further  until  the  said  ship  with  all  her  ord* 
Nixoii.  i^^nce,  tackle,  apparel,  &c,  and  goods  and  merchandises 
whatsoeyer,  shall  be  arrived  at  Melbourne  upon  the  said 
ship,  &c.,  until  she  hath  moored  at  anchor  twenty-four 
hours  in  good  safety,  and  upon  the  goods  and  merchandises 
until  the  same  be  there  discharged  and  safely  landed.^  The 
policy  stated  that  the  perils  which  the  assurers  took  upon 
themselves  were  those  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  &c.,  as  usual,  and  contained  ihe  usual  memorandum 
that  corn,  fi8h,&c.  were  warranted  free  from  average  unless 
general  or  the  ship  stranded — sugar,  tobacco,  &c.  war- 
ranted free  from  average  under  5L  per  cent.,  and  all  other 
goods,  also  the  ship  and  freight  warranted  free  from  ave- 
rage under  3/.  per  cent,  unless  general  or  the  ship  stranded ; 
and* the  goods  insured,  consisting  principally  of  boiler 
plates  and  pig  iron,  were  warranted  free  from  particular 
average  unless  stranded,  sunk  or  burnt. 

The  declaration  then  stated  that  in  consideration  that 
the  Plaintiffs  paid  to  the  Defendant  1/.  10«.  sterling  as  a 
premium  for  the  insurance  of  100/.  upon  the  goods  in  the 
policy  mentioned,  the  Defendant  subscribed  the  policy  as 
insurer  of  100/.  upon  the  said  goods;  that  the  goods 
were  shipped  at  Liverpool  on  board  the  ship  to  be  carried 
therein  on  the  voyage,  and  that  the  Plaintiffs,  until  the 
loss,  were  interested  in  them,  ''and  the  said  ship  with 
the  said  goods  on  board  thereof  departed  from  Liverpool 
aforesaid  on  her  said  voyage,  and  during  the  continuance 
of  the  said  risk  tlie  said  goods  were  by  the  said  perils  in- 
sured against,  by  being  sunk  within  the  meaning  of  the  ex- 
ceptions in  the  said  warranty  from  particular  average, 
greatly  injured  and  damaged,  and  the  Plaintiffs  also  there- 
upon and  thereby  incurred  and  were  put  to  great  costs  and 
charges  and  expenses  in  labouring  and  endeavouring  to 
save  and  recover  the  said  goods  of  the  Plaintiffs,  and  by 
reason  of  the  premises  sustained  an  average  loss  upon  the 
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goods  exceeding  3  per  cent,  of  the  said  average  loss  in  re-        1866. 
spect  of  the  sum  of  100/.  so  insured  by  the  Defendant        lamb 
as  aforesaid,  amounting  to  41/.  lU.  l^f.     And  all  condi-       ^ixon. 
tions  were  fulfilled,  and  all  matters  and  things  were  done, 
happened  and  existed,  and  all  times  elapsed  necessary  to 
entitle  the  Plaintiffs  to  be  paid  the  last-mentioned  sum. 
Yet  the  Defendant  has  not  paid  the  same." 

6th  plea.  ''That  the  said  injury  or  damage  happened 
after  the  said  goods  had  been  discharged  from  the  said 
ship  the  Queen  of  Beauty,  and  while  they  were  in  a  certain 
other  ship  or  lighter  intended  to  convey  them  from  the 
said  ship  the  Queen  of  Beauty  to  the  shore;  and  the  De- 
fendant further  says  that  the  said  other  ship  or  lighter  was 
not  seaworthy  for  the  purpose  on  which  she  was  so  em- 
ployed, and  that  the  said  injury  or  damage  was  caused 
solely  by  such  unseaworthiness  and  not  otherwise"  (a). 

7th  plea.  ''That  the  said  damage  and  injury  complained 
of  occurred  from  the  acts,  neglects  and  defaults  of  the 
Plaintiffs  and  their  servants  and  agents.** 

Demurrer  to  the  6th  plea :  upon  the  ground  that  there 
was  no  implied  warranty  of  the  seaworthiness  of  lighters 
employed  in  landing  cargo. 

Demurrer  to  the  7th  plea :  upon  the  ground  that  it  was 
consistent  with  it  that  the  damage  was  proximately 
caused  by  the  perils  insured  against,  and  that  the  under- 
writers were  liable. 

Joinder  in  both  demurrers.  * 

Watkin  Williams  for  the  Plaintiffs. — ^The  pleas  are  bad. 
This  action  is  brought  upon  a  voyage  policy  on  goods  in 
the  common  form,  from  Liverpool  to  Melbourne^  **  until  the 
same  be  there  discharged  and  safely  landed,"  '*  including  all 
risk  to  and  from  the  ship."    Three  questions  are  raised : — 

(a)  During  the  argument  it  was  agreed  that  the  plea  should  be 
amended  by  inserting  an  averment  that  the  lighter  was  a  Melbourne 
boat,  and  did  not  belong  to  the  ship. 
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1866.        Ist.  Whether  in  a  voyage  policy  on  goods  there  is  any 
Lank        implied  warranty  that  the  boats  or  lighters  in  which  the 
Nixon.       goods  are  discharged  at  the  end  of  the  voyage  shall  be 
seaworthy  for  the  purpose ;  2ndly.  Whether,  if  not,  ander- 
writers  are  liable  upon  such  a  policy  for  a  loss  happening 
to  the  goods  in  the  coarse  of  their  discharge  in  a  lighter 
occasioned  ]>y  the  unseaworthiness  of  the  lighter  for  the 
purpose ;  and,  Srdly.  Whether  underwriters  are  liable  upon 
such  a  policy  for  a  loss  happening  in  the  course  of  the  voy- 
age where  the  loss  has  **  occurred  from  ihe  acts,  neglects 
and  defaults  of  the  assured,  and  their  servants  and  agents." 
The  first  two  questions  are  raised  by  the  demurrer  to  the 
6th  plea,  and,  as  there  is  no  express  decision  upon  the 
point,  those  questions  must  be  decided  upon  principle. 
The  relation  which  the  discharge  of  the  cargo  by  means  of 
lighters  or  ship's  boats  bears  to  the  insured  voyage  and  to 
the  risk  covered  must  be  considered.    According  to  the  prin- 
ciples of  English  law,  upon  which  the  implied  warranty  of 
seaworthiness  is  founded,  there  was  no  implied  warranty  as 
to  the  lighter  in  this  case.    The  discharge  of  cargo  by 
means  of  lighters  or  boats  is  merely  a  part  and  a  final 
stage  of  the  insured  voyage.     It  is  all  one  voyage  and  one 
risk,  and  not  two  voyages  and   two  risks.     Biccard  v. 
Shepherd  (a)  shows  that  this  distinction  is  most  important 
That  was  an  action  upon  a  policy  of  insurance  on  copper 
ore  on  board  a  ship  at  and  from  the  anchorages  off  Hande- 
klip  Bay  and  Port  Nolloth  to  Stvansea,  to  commence  upon 
the  loading  on  board  the  ship  at  and  from  the  above  ports. 
Part  of  the  ore  was  loaded  at  Hondehlip  Bay  and  part  at 
Port  Nolloth.     The  ship  was  seaworthy  at   Hondehlip 
Bayj  but  became  unseaworthy  before  leaving  Port  Nol- 
loth, in  consequence  of  being  overloaded,  and  was  lost  on 
her  voyage  from  Port  Nolloth  to  Swansea ;  and  it  was  held 
that  the  insurer  of  the  ore  was  entitled  to  recover  for  the 

(a)  14  Moore,  P.  C.  471. 


XXIX  VICTORIA, 


589 


ore  shipped  at  Hondeklip  Bay,  but  not  in  respect  of  the        1866. 
ore  loaded  at  Port  Nolloth;  1st,  as  the  policy  covered        Lanb 
two  risks,  and  the  sea  voyage  was  to  be  considered   to       nixon. 
begin  at  different  times ;  and,  2ndly,  as  the  implied  war- 
ranty that  the  ship  should  be  there  fit  to  carry  the  addi- 
tional as  well  as  the  original  cargo  appeared  by  the  evi- 
dence not  to  have  been  complied  with. 

The  practice  of  discharging  goods  in  lighters  is  as  ancient 
as  marine  insurance,  and,  in  1757,  in  PeUy  v.  Gcvemor 
and  Company  of  the  Royal  Exchange  Assurance  (a),  Lord 
Mansfield  lays  down  the  proposition,  that  the  insurance 
extends  to  the  ship's  boat,  and  that  the  discharge  by  it  is 
part  of  the  voyage  in  a  way  that  has  always  been  re- 
garded as  law,  and  his  reasoning  applies  to  this  case.  In 
that  case  the  Plaintiff  being  part-owner  of  an  East  India 
.  ship  lying  in  the  Thames,  and  bound  on  a  voyage  to  China 
and  back  again  to  London,  insured  it  at  and  from  London 
to  any  ports  or  places  beyond  the  Cape  of  Good  Hope  and 
back  to  London,  Upon  the  ship's  arrival  in  the  river  Canton 
in  China,  where  she  was  to  stay  to  clean  and  refit,  the  sails, 
yards,  tackle,  and  other  furniture,  according  to  well-known 
usage,  were  taken  out  of  her  and  put  into  a  warehouse 
called  a  bank  saul,  built  for  the  purpose  on  a  sand  bank 
or  small  island,  in  order  to  be  repaired  and  preserved  till 
the  ship  was  refitted ;  and  having  been  destroyed  by  an 
accidental  fire  which  broke  out  in  another  bank  saul,  the 
insurers  were  held  liable  for  the  loss.  At  p.  348,  Lord 
Mansfield  says,  ''  The  insurer,  in  estimating  the  price  at 
which  he  is  willing  to  indemnify  the  trader  against  all 
risques,  must  have  under  his  consideration  the  nature  of 
the  voyage  to  be  performed,  and  the  usual  course  and 
manner  of  doing  it  Everything  done  in  the  usual  course 
must  have  been  foreseen  and  in  contemplation,  at  the  time 
he  engaged.     He  took  the  risque,  upon  a  supposition  that 

(a)  1  Burr.  341. 
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1 866.  what  was  usual  or  necessary,  would  be  done.  It  is  absurd 
"~Laiie  to  suppose,  when  the  end  is  insured,  that  the  usual  means 
Nixon.  ^^  obtaining  it  are  meant  to  be  excluded.  Therefore,  when 
goods  are  insured  *  till  landed  ;*  without  express  words,  the 
insurance  extends  to  the  boat,  the  usual  method  of  landing 
goods  out  of  a  ship,  upon  the  shore ;"  and  his  Lordship 
goes  on  to  state  that  all  this  had  been  determined  in  Tiemey 
▼.  Etherington,  at  Guildhall,  5th  March,  1 743,  where  the 
insurance  was  upon  goods  in  a  Dutch  ship  from  Malaga 
to  Gibraltar,  and  at  and  from  thence  to  England  and 
Holland,  and  the  agreement  was  that  at  Gibraltar  the 
goods  ought  to  be  unloaded  and  reshipped  in  one  or  more 
British  ship  or  ships  for  England  and  Holland.  There 
was  no  British  ship  at  Gibraltar,  and  the  goods  were  put 
into  a  store  ship,  which  it  was  proved  was  always  con- 
sidered as  a  warehouse,  and  two  days  afterwards  having . 
been  lost  in  a  storm  whilst  there,  the  insurers  were  held 
responsible ;  and  at  p.  349,  his  Lordship  states  the  judg- 
ment oi  Lee,  C.  J.,  in  that  case.  In  Rucher  v.  The  London 
Assurance  Company  (a),  the  policy  was  on  goods  until  safe 
discharged  and  landed.  The  Plaintiff  employed  a  pvblic 
lighterman,  whose  lighter  was  numbered  at  Waterman^s 
Hall;  and,  whilst  the  goods  were  being  conveyed  in  it  to 
the  shore,  it  was  sunk  by  unavoidable  accident,  and  the 
policy  was  held  to  attach.  Hurry  v.  The  Royal  Exchange 
Assurance  Company  (b)  is  to  the  same  effect.  But  in 
Sparrow  y.  Caruthers  (c),  the  policy  was  upon  goods  to 
London,  and  until  the  same  should  be  safely  landed  there, 
and  the  owner  sent  his  own  lighter  for  them.  They  were 
damaged  before  reaching  land,  and  the  Chief  Justice  ruled 
that  the  insurer  was  discharged,  saying,  that  it  would 
have  been  otherwise  had  the  goods  been  sent  by  the  ship's 


(a)  2  fiof.  ^  Pul  432,  note.  {h)  Ibid.  430. 

(c)  2  Sir.  1236,  and  cited  in  ArnouU  om  Marine  Ainremce,  378, 
3rd  ed. 
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boaty  which  is  considered  as  part  of  the  ship  and  voyage.  1866. 
That  case,  however,  is  distinguished  by  Buller,  J.,  in  lanb 
Rucker's  case  (a),  at  p.  433;  and  in  Hurry  v.  The  Royal  n,xok. 
Exchange  Assurance  Company  (b\  Heath,  J.,  says,  at  p.  435, 
''  Tliere  is  no  pretence  for  saying,  that  if  the  freighter  of 
the  goods  had  made  use  of  his  own  boats  in  putting  the 
goods  on  board  at  Cronstadt  the  insurers  would  have 
been  thereby  discharged.  It  has  been  argued,  however, 
that  whenever  the  custody  of  the  goods  is  changed  the  in- 
surance is  at  an  end ;  but  that  argument  is  founded  on  the 
notion  of  freight  and  insurance  being  co-extensive.  With 
respect  to  the  case  of  Sparrow  ▼.  Carruihers,  I  think  it 
ought  not  to  be  extended ;  it  was  only  a  nisi  prius  decision, 
it  has  been  cited  several  times,  but  never  recognized,  and 
whenever  it  has  been  cited  great  pains  have  been  taken  to 
distinguish  it  from  the  cases  before  the  Court,  though  per- 
haps not  always  with  success.  I  do  not  mean  however  • 
to  quarrel  with  that  decision ;  a  case  precisely  similar  is 
not  likely  to  arise  again,  since  it  is  not  customary  for  the 
owners  of  goods  to  send  their  own  lighters,  but  always  to 
employ  public  lighters."  And  Chambre,  J.,  at  p.  436, 
after  stating  that  he  did  not  wish,  and  that  it  was  not  ne-  • 
cessary,  to  shake  the  authority  of  that  case,  says,  that  if 
the  decision  had  been  otherwise  he  should  have  been  better 
satisfied.  It  is  contended  now  that  Sparrow  v.  Caru- 
thers(c)  was  wrongly  decided.  A  lighter  is  auxiliary, 
for  the  purpose  of  the  voyage,  to  the  ship,  and  is  to  be 
regarded  as  part  of  it.  This  proposition  is  clearly  enun- 
ciated by  Emerigon  in  his  Treatise  on  Insurance,  trans- 
lated by  Meredith,  1850,  cap.  13,  sect  2,  pp.  638,  539. 
After  observing  that  the  ordonnance  of  1681  says,  that 
if  the  time  of  the  risks  be  not  regulated  by  the  contract, 
it  will  run  with  regard  to  the  ship,  its  rigging,  &c.,  from 

(a)  2  Bof.  4:  Put.  432,  note,  433.  (h)  Ibid.  430. 

(c)  2  Str.  1236. 
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^866,       the  day  it  shall  have  set  sail,  until  anchored  in  the  port 
Lamb        of  its  destination,  and   moored   at  the  quay;  and  as  to 
Nixoir.       ^^^  goods,  as  soon  as  they  shall  have  been  shipped  in 
the  vessel,  or  in  lighters  to  carry  them  there,  until  deli- 
vered on  shore ;  and  that  this  rule  is  recognized  by  all  the 
authors,  including  Kuricke  and  Loceenius,  whom  he  cites, 
he  proceeds: — ^*  The  reason  of  it  is  this;  the  maritime  risk 
begins  from  the  moment  that  the  merchandise  is  exposed 
to  the  sea,  whether  it  be  in  the  vessel  or  in  the  traject  to 
reach  the  vessel.     He  who  effects  insurance  on  his  mer- 
chandise, is  presumed  to  wish  to  place  himself  under  cover 
from  all  the  maritime  risks.    Such  is  the  intention  of  the 
insurance.    This  intention  would  be  defeated,  if  the  in- 
surers did  not  answer  for  the  loss  occurring  on  the  sea, 
under  pretext  that  the  goods,  which  were  being  transported 
for  embarkation  in  the  vessel,  have  been  swallowed  up  by 
'  the  waves  in  the  course  of  this  transport    The  transport 
by  lighter  is  employed  only  because  the  vessel,  not  being 
able  to  advance  close  to  the  shore,  it  is  necessary  to  supply 
the  case  by  means  of  lighters,  which  are  then  presumed 
to  make  part  of  the  vessel  itself.     But  this  transport  by 
'     lighters  must  be  made  from  the  port  itself,  or  from  the 
road  where  the  ship  is  anchored.     For  if  it  were  a  question 
of  going  up  or  down  a  river  to  reach  the  vessel,  I  think 
there  would  be  needed  either  a  special  agreement,  or  that 
the  printed  form  of  policy  should  contain  the  clause  such 
as  is  seen  in  the  forms  of  Bordeaux  and  Rouen^     If  to 
discharge  the  goods  on  shore,  it  is  necessary  to  use  lighters, 
the  insurers  bear  the  risk,  provided  the  object  be  to  trans- 
port them  to  the  quay  of  the  port  or  of  the  road  where  the 
vessel  is  anchored ;  for  if  they  were  intended  to  be  carried 
elsewhere,  the  insurers  would  not  be  held."    The  form  of 
policy  for  Rouen  is  given  at  p.  537  of  the  same  work,  and 
provides  that  the  insurers  shall  take  the  risk,  ''  even  in  the 
hoys  which  shall  carry  the  said  merchandise  from  this  city 
of  Rouen  to  Havre  de  Orace,  on  board  the  said  vessel." 
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The  qualification  in  the  passage  cited   from   Emerigon's        1866. 
Treatise,  where  it  is  a  question  of  going  up  or  down  a        Lanb 
river  to  reach  the  vessel,  is  important     In  the  case  of  an       nixon. 
insurance  from  London  to  St.  Petersburgh  the  goods  are 
taken  out  of  the  ship  at  Cronstcult,  and  are  transported 
up  the  Neva  in  boats.   In  that  case  it  might  well  be  said 
that  there  is  a  fresh  risk  at  Cronstadt,  and  that  to  cover 
it  a  special  clause  would  be  required  in  the  policy. 

On  this  point  the  American  law  corresponds  with  that  of 
England.  In  1  Phillips  on  Insurance,  sec  970,  p.  537, 
3rd  ed.,  it  is  stated  that  the  risk  on  a  cargo  insured  **  till 
safely  landed,"  will  continue  in  lighters,  where  that  is  the 
usual  mode  of  landing  similar  goods,  or  goods  from  vessels 
of  like  size.  In  Parsons  v.  Massachusetts  Fire  ^  Marine 
Insurance  Company  {a),  the  insurance,  in  the  usual  form, 
was  upon  5,000  dolls,  in  specie  or  merchandise,  out  and 
home,  at  and  from  Boston  to  port  or  ports  in  the  blands  of 
Sumatra  and  Java,  for  the  purpose  of  disposing  of  the 
outward  and  procuring  a  return  cargo.  At  Labouaga  in 
Sumatra,  in  due  course  of  the  voyage,  some  opium,  forming 
part  of  the  merchandise,  was  sent  on  shore,  and,  being  in 
the  ship's  boat  for  the  purpose  of  being  re-shipped,  was 
violently  seized  and  detained,  either  by  the  orders  of  one 
Dato  Basso,  the  sovereign  prince,  or  by  assailing  thieves, 
and  the  insurers  were  held  liable.  At  p.  208  of  the  report, 
after  observing  that  the  underwriters  were  as  much  liable 
as  they  would  be  if  the  property  had  been  taken  in  the  same 
manner  from  on  board  the  ship  itself,  Sedgwick,  J.  says  : 
'*  For  although,  in  the  commencement  of  the  voyage,  the 
insurance  did  not  attach  upon  the  goods,  while  in  the  act 
of  transportation  in  boats  to  the  brig,  nor  until  they  were 
on  board,  and  this  from  the  terms  of  the  policy,  yet  during 
the  voyage  the  goods  were  as  much  protected  by  the  policy 
in  the  boats,  while  they  were  employed  as  auxiliary  to  the 

(a)  6  Mau,  R.  197. 
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1866.       legitimate  purposes  of  the  voyage,  as  they  were  on  board 
Lanb        ^^®  ^^^P*     ^^r  ^'1  ^^^  purposes  of  the  voyage,  boats  so 
^^^^^        employed  are  very  reasonably  considered  as  part  of  the 
ship."    [Sir  Oeo.  Honyman,  for  the  Defendant,  said  that  he 
should  not  dispute  this  part  of  the  argument.   Keating^  J. : 
In  Strong  v.  Natally  (a),  where  tlie  insurers  were  held  to 
be  discharged,  Rooke,  J.,  at  p.  19,  disclaims  any  intention 
on  the  part  of  this  Court  to  shake  the  authority  of  Sparrow 
T.  Caruthers  by  what  fell  from  it  in  Hurry  v.  The  Royal 
Exchange  Assurance  Company^  which  was  decided  upon 
its  own  circumstances.]    It  is  observed  upon  in  Marshall  on 
Marine  Insurance,  p.  199,  4th  ed.     In  Stewart  v.  JBeUiJb)^ 
the  insurance  was  from  London  to  Jamaica  generally.  The 
goods  were  destined  for  a  particular  place  in  the  island,  and 
the  usual  course  in  such  cases  was  for  the  ship  to  proceed 
to  an  adjoining  port,  and  there  to  transship  the  cargo  into 
'  shallops ;  but  no  information  of  this  was  given  to  the  under- 
writers, an3  it  was  held  that,  notwithstanding,  they  were 
liable   for  a  loss  occurring  after  such  transshipment  on 
board  the  shallops.  At  p.  239,  the  Court  say,  "  The  under- 
writer is  presumed  to  be  acquainted  with  the  usual  course 
of  the  voyage,  and  to  take  a  premium  for  the  risk  accord- 
ingly. The  policy  is  to  cover  the  goods  till  they  are  landed, 
and  the  underwriter  should  inquire,  therefore,  what  is  the 
usual  mode  of  landing  the  goods  insured.   Here,  it  appears 
to  have  been  the  usage  to  transship  the  goods  into  shal- 
lops.   The  words  ^  including  risks  in  droghers'  have  pro- 
bably been  added  to  policies  for  greater  security ;  but  where 
it  is  the  usage  of  the  trade,  and  in  the  ordinary  course  of 
the   voyage,  to  transship  into  droghers,  the  underwriters 
are  liable,  even  though  -those  words  are  not  found  in  the 
policy."  The  result  of  these  authorities  is  that  the  discharge 
by  lighters  is  an  integral  part  of  the  voyage,  and  the  risk 
indivisible. 

(a)  1  Bm.  ^  Pii/.,  2^.  A.  16.  {b)  5  B.  ^  Aid.  238. 
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But  the  implied  warranty  of  seawortliiDess  does  not        1866* 
extend  to  a  lighter  used  in  discharging  the  cargo.    The        Lanb 
plea  is  loosely  framed^  and  ^mits  to  particularize  any  time       kxxon. 
when  the  warranty  attached.    At  Tunis  lighters  come  out 
to  the  ship.     Suppose  a  ship^  anchored  ten  or  twelve  miles 
from  the  shore,  signals  for  lighters,  and  they  come  out, 
does  the  implied  warranty  attach  when  they  leave  the  shore, 
or  when  the  cargo  b  put  Into  them,  and  they  leave  the  ship 
for  the  shore  ?    A  lighter  might  be  sound  when  it  left  the 
shore,  and  become  damaged  on  its  way  to  the  ship,  and  this 
illustration   shows  the  impossibility  of  holding  any  war- 
ranty to  be  implied  in  such  case.     [Sir  George  Honyman 
conceded  that  in  this  case  the  ship  was  availing  herself  of 
the  means  of  lighters  at  the  port,  and  that  the  lighters  did 
not  belong  to  her.] 

[Erle^  C.  J.  The  Plaintiffs'  two  propositions  are  that 
there  was  here  only  one  voyage,  and  that  there  is  no  au- 
thority for  saying  that  the  implied  warranty  of  seaworthi- 
ness extends  to  lighters.]    Yes.  « 

In  Gibson  v.  Small  (a)  and  Thompson  v.  Hopper  (fi)  it 
was  held  that  there  is  not  in  general  any  implied  warranty 
of  seaworthiness  in  the  case  o£  time  policies ;  but  there  was 
a  difference  of  opinion  in  the  Court  in  both  cases.  The 
authorities  show  that  it  is  no  arbitrary  rule  of  law  that  adds 
the  warranty  of  seaworthiness  to  the  contract  of  insurance, 
but  custom  and  usage  and  the  universal  understanding  of 
the  nature  of  the  bargain.  The  warranty  of  ifeaworthiness 
may  contemplate  different  degrees  of  fitness,  but  it  extends 
only  to  the  commencement  of  the  voyage ;  and  if  the  ship 
is  seaworthy  when  she  starts,  there  is  no  warranty  that 
she  shall  continue  so  for  twenty-four  hours,  or  that  the 
seaworthiness  shall  be  kept  up.  It  is  a  relative  and  elastic 
term,  but  if  the  warranty  is  once  satisfied,  the  ship  thence- 
forth   is   at  the  risk  of  the  underwriter.      Thompson  v. 

(a)  4  H.  £.  C.  353.  (6)  6  E,  i  B.  172. 
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1P^4       Hopper  {a)  may  be  cited  for  the  Defendant    There  j&/e, 
Imxb.        C.  J.y  sayi»  ^t  p.  ISlj  '^  It  is  said  that  the  warrapty  of  sea- 
N^xotc,       worthiness  implied  on  a  voyage  policy  cannot  be  appli^  by 
analogy  tp  a  time  policy ;  that  on  a  voyage  policy  the  war- 
ranty means  fit  to  go  to  sea  on  the  voyage  and  that,. if  it 
has  been  complied  with  so  that  the  policy  has  attacl^ed,  it 
is  at  an  end. .  •  It  is  laid  down  in  Dixon  v.  Sadler  (b),  and 
again  in  Gibson  v.  Smalt^c),  that  the  original  ineaoing  of 
the  word  has  long  been  extended,  and  that  it  now  ipeans 
that  the  ship  is  fit  for  its  duty  in  the  ordinary  d^ree*    It 
is  also  clear  that,  when  onde  fulfilled,  so  that  the  policy 
ha9  attached,  it  is  not  always  at  an  end.    The  ca^e  of  a 
policy  on  ship  at  and  from  London  on  a  whaling  voyage 
to  the  north  is  almost  too  trite  to  be  quoted:  the  warranty 
is  for  four  gradations  :  fit  for  dock  in  London;  fit  for  river 
to  Oraoesend;  fit  for.  sea  to  Shetland;  then  fit  for  whal- 
ing/'    In  Surges  v.  Wickham^d)  the  insurance  upon  a 
*   steamer,  built  for  navigating  the  Indus,  and  unfit  gene- 
«       rally  for  ocean  navigation,  was  from  the  Clyde  to  Cakutla, 
and  it  was  held  that  the  warranty  of  seaworthiness  must  be 
taken  to  be  limited. to  the  capacity  of  the  vessel,  and  there- 
fore was  satisfied  if,  at  the  commencement  of  the  risk,  she 
was  made  a^  seaworthy  as  she  was  capable  of  being  made, 
though  it  might  not  make  her  as  fit  for  the  voyage  as  would 
have  been  usual  and  proper  if  the  adventure  had  been  that 
of  sending  out  an  ordinary  sea-going  vessel.    On  the  au- 
thority of  that  case,  in  Clapham  v.  Langton  (e)  the  direc- 
tion was  held  right,  for  that  the  warranty  of  seaworthioetf 
was  limited  to  the  capacity  of  the  vessel ;  and  in  Knill  v. 
Jlooper(f)  the  condition  was  hekl  to  be  implied  in  the  case 
of  a  voyage  policy  on  a  wreck.    There  are  various  degrees 
of  seaworthiness,  and  the  argument  against  the  Plaintiff 
will  be,  that  the  landing  of  these  goods  was  a  separate 

(a)  6  £.  ^  B.  172.  (<0  3  fi.  «  S.  660. 

(6)  5  M .  4  If .  405 ;  8  iif.  4  W.  895.  (e)  5  B.  ^  5.  729. 

(c)  4  H.  L.  C.  353.  (/)2H.^N,  277. 
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stage  of  the  voyage,  and  that  at  the  commencement  of  that  1866. 
stage  a  new  warranty  attached.  In  Oibson  v.  Small  (a),  lanb 
Aldermn,  B.  says,  at  p.  390,  'Ht  is  clearly  established  that  i^ixok. 
in  a  voyage  policy  there  is  an  implied  wairranty  that  the 
vessel  should  be  seaworthy,  t.  e.,  in  a  state  as  to  repair, 
equipment,  and  crew,  such  as  to  be  able  to  encounter  the 
ordinary  perils  of  the  adventure  in  which  the  policy  states 
it  to  be  then  engaged.  If  the  policy  on  that  adventure,  on 
the  face  of  it,  states  different  stages  in  which  the  perils  are 
different,  then  the  implied  warranty  follows  each  stage,  and 
requires  that  as  each  occurs  the  ship  shall  be  seaworthy 
for  that  stage.  But  that  proposition  is  incorrect,  and  the 
meaning  to  be  collected  from  the  whole  judgment  is  the  re- 
verse of  what  is  said.  In  Bouillon  v.  Lupton{b)^  certain 
steamers,  intended  for  the  navigation  of  the  Danube^  were 
insured  "at  and  from  Lyons  to  Oalatz"  ''warranted  to 
sail  on  or  before  the  ISth  August!^  They  all  lefl  Lyom 
and  arrived  at  Marseilles  before  that  day,  and  were' in  a 
fit  state  for  the  voyage  down  the  Rhone  to  Marseilles ; 
but,  from  the  nature  of  the  navigation,  could  not,  on 
leaving  Lyons,  be  in  a  state  of  readiness  as  to  masts,  &c., 
for  the  sea  portion  of  the  voyage  to  Oalatz;  but  all  lefl 
MbrseiUes  properly  equipped  for  the  residue  of  the  voyage 
on  the  23rd  Jiigttst,  the  delay  having  been  not  unreason- 
ably caused  by  thie  sea  equipment^  &c. ;  and  it  was  held 
that  the  implied  warranty  as  to  seaworthiness,  as  well  as 
the  express,  warranty  as  to  the  day  for  sailing,  had  been 
complied  with.  There  the  voyage  consisted  of  stages,  and 
the  strict  rule  was  relaxed  in  favour  of  the  assured.  If  even 
a  loss  happens  by  mistake  of  the  master  (provided  he  is  a 
person  of  competent  skill  at  the  time  when  the  pblicy  is 
efl^ted),  the  underwriters  are  chargeable:  PhURps  v. 
Headlam{c)y  where  the  captain,  having  signalled  for  a  pilot 

(a)  4  H.  L.  C.  353.  (h)  15  C.  B.,  N,  S.  113. 

(r)  2  fi.  ^  Ad.  380. 
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1866.       at  Sierra  Leane^  and  none  having  come  off,  he  attempted 
Lanb        to  enter  the  port  without  one.    Dixon  ▼.  8adler{a)  decides 
KixoR.       ^^^  ihert  is  no  implied  warranty  to  keep  up  the  seaworthi- 
ness.   There  the  underwriters  were  held  liable  for  the  con- 
sequences of  the  wilful,  but  not  barratrous^  act  of  the  master 
and  crew  in  rendering  the  vessel  unseaworthy  before  tbe 
end  of  the  voyage  by  throwing  overboard  a  part  of  tiie 
ballast;  and  Redman  v.  Wilson  (b)  is  to  the  same  effect 
There  it  was  a  voyage  policy  from  London  to  Sierra  Leone 
and  back,  and  the  insurers  were  held  liable  for  a  constructive 
total-loss,  the  immediate  cause  of  which  was  the  perils  of 
the  sea,  although  the  cause  of  the  unseaworthiness  was 
negligence  in  the  loading  of  her  cargo  on  the  coast  of 
Africa,     In  Biccard  v.  Shepherd  (c)  it  was  in  the  contem- 
plation of  the  parties  that  the  sea  voyage  should  be  cod- 
sidered  as  commencing  at  different  times,  and  as  consisting 
of  two  stages ;  and  it  is  in  such  case  only  that  an  exception 
to  the  general  rule  can  be  allowed. 

The  7th  plea  is  bad.  [Fawcue  v.  Sarsfield{d)  was  re- 
ferred to.] 

Sir  George  Honyman  for  the  Defendant. — The  propo- 
sition on  behalf  of  the  Defendant  is  that  an  underwriter  in- 
sures against  sea  perils,  and  not  against  the  vice  of  tbe 
thing  insured,  or  against  a  loss  arising  from  the  defective 
condition  of  the  bottom  in  which  it  is  carried.  "  The  insorer 
is  entitled  to  expect  that  the  shipowner  will  do  all  that  it 
behoves  a  careful  and  conscientious  man  to  do  to  secure 
the  safety  of  the  crew  who  are  to  navigate  the  vessel,  and 
of  the  merchant's  goods  which  are  to  be  conveyed  in  it;  ^ 
that  the  risk  covered  by  the  insurance  shall  be  limited  to 
those  perils  incidental  to  navigation  against  which  the  care 

(•)  bM.iW.  405.  (c)  14  Moon,  P.  C.  471. 

{h)  14  M.  i  W,  476.  (d)  6  £.  4^  B.  192. 
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and  skill  of  man  cannot  provide :"  Surges  v.  Wickham  (a).  1866. 
It  is  admitted  on  this  demurrer  that  the  lighter  was  not  lane 
seaworthy  for  the  purpose,  and  that  the  loss  arose  from  i^,xoii. 
that  cause;  and  it  is  sought  to  make  the  underwriters  liable 
for  loss  arising  wholly  from  the  vice  of  the  lighter,  against 
which  it  is  said  the  shipowner  was  under  no  obligation  to 
provide.  Seaworthiness  is  a  term  of  flexible  meaning, 
and  is  to  be  understood  with  reference  to  the  risks  to  be 
incurred,  and  implies  fitness  to  encounter  the  hazard  of  the 
situation  in  which  the  vessel  is  placed  when  the  risk  at- 
taches :  Small  v.  Gibson  (i).  When  the  goods  here  were 
put  into  the  lighter,  a  different  risk  was  incurred,  and  a 
different  degree  of  fitness  in  respect  of  the  lighter  was  re- 
quired from  the  seaworthiness  required  in  respect  of  the 
ship  at  the  commencement  of  the  voyage.  The  landing  of 
the  goods  was  a  stage  or  gradation  of  the  voyage,  and  in 
that  case  the  observations  of  Urle,  C.  J.,  in  Thompson  v. 
Hopper  {c\  at  p.  181,  which  have  been  cited  on  the  other 
side,  show  that  the  warranty  of  seaworthiness,  though  fill- 
filled  in  respect  of  one  stage,  is  not  at  an  end.  In  prin- 
ciple no  distinction  can  be  drawn  between  the  obligation 
of  the  assured  in  respect  of  his  warranty  of  seaworthiness 
af  the  four  stages  of  a  whaling  voyage  there  referred  to, 
and  the  obligation  here  when  the  goods  were  put  into 
the  lighter.  There  is  no  warranty  that  the  state  of  things 
at  the  commencement  shall  continue ;  but  there  is  a  war- 
ranty that  at  the  different  stages  the  vessel  shall  be  sea- 
worthy for  each  particular  stage.  Biccard  v.  Shepherded) 
is  precisely  in  point.  There  the  Privy  Council  said  in  effect 
that  there  were  two  warranties,  one  to  be  implied  at  the 
commencement  of  the  voyage,  the  other  at  the  commence- 
ment of  a  new  stage  of  it. 

It  is  not  necessary  to  consider  whether  the  voyage  in-> 
cluduig  the  landing  of  the  goods  at  Melbourne  is  to  be 

(a)  8  B.  4^  5.  669,  688.  {c)tE.i  B.  172. 

(6)  16  Q.  B.  138.  (<0  14  Moort,  P.  C.  471. 
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1866.  regarded  m  two  voyages  or  not ;  the  CourtB  have  said  tbat 
l^Nx  where  the  different  parts  of  a  voyage  present  differ^  risks^ 
NxxoN.  ^^  warranty  ^hall  extend  to  each  stage.  \_Simthf  J.  If 
the  ship's  boats  are  sound  and  fit  far  the  purpose  when 
they  are  put  into  the  ship^  bi|t  shoqld  happen  to  he  ao- 
sound  when  the  cargo  is  discharged  at  the  jend  of  'the 
voyage^  would  the  underwriter  in  that  case  be  liable  lor 
loss  occasioned  by  thar  not  being  seaworthy  ?  Bj^,  J- 
Or  suppose  it  should  be  necessary  to  land  Uie  goods  by 
B^eans  of  a  raft  or  catamaran,  or  on  the  backs  of  cooliesi 
would  a  warranty  of  itheir  fitness  be  impUed  ?]  [KoM  f. 
Sq»n4erM  (a)  was  referred  to.] 

The  7ih  plea  is  in  substance  like  the  3id  plea  refiarred  to 
at  p.  191,  in  Thomp^wa  v.  Hopper  (Jb\  and  by  the  majority 
of  the  Court  held  good.  [Tlbe  Goart  intunated  that  this 
plea  was  ambiguous,  and  recommended  an  application  to 
a  Judge  At  jchfia^bei'Sy  either  to  amend  it  or  s^ke  itout; 
and  it  was  agreed  that  no  judgment  .should  be  proaoanoed 
upoA  it  tifl  after  the  trial.] 

Wathin  Williams  in  reply.— If  Abe  i^^plied  warranty  of 
seaworthiness  is  broken  the  insurer  is  dischaigod.  It  is 
reasonable,  therefore,  that  it  should  altogether  depend  uppD 
ua^ge,  and  upoi)  the  knowledge  pr  lu^ns  of  knoirlodge 
which  the  assured  has  of  the  condition  of  th^  sbipy  ^n^  ^^ 
means  which  he  has  of  putting  her  in  a  proper  state,  aod  be 
limited  to  the  commencement  of  the  voyage.  In  Ihff^  ^ 
Mqrine  Jiuurance,  -vol.  2,  pp.  66y,  670,  671,  the  witbor 
criticizes  a  passage  in  PlUlUpt,  wherein  it  is  stated  that  s 
representation  may  supersede  an  iiupU^d  warranty,  sucb  ^ 
that  of  seawortb?A?88»  and  observes  that  the  remarks  m  tbe 
judgment  on  which  he  bases  his  proposition  were  eytrs- 
judicial,  and  says  :-^"  In  what  pense  it  is  that  tbe  ifopl'^ 
warranty  of  seaworthiness  ceases,  or  how  its  pbligatipa  can 

(fl)  17  C,  B .  N.  S,  71.  (b)  6KA  B.  172. 
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be  l^SB^nedy  by  the  dmolosore  of  material  facts  not  incon*  1866. 
sistent  with  the  warratityy  bot  meant  to  confirm  and  extend  laks 
it,  or  'why  (he  underwriters  should  refrain  from  making  iiixoir. 
proper  inquiries  as  to  the  condition  of  the  ship,  froin  the 
fear  that  these  strange  consequences  may  follow,  it  is  cer- 
tainly not  easy  to  comlprehend.  •  •  •  It  is  plain  that  an 
implied  warranty  can  never  be  superseded  by  a  representa- 
tion, unless  the  facts  represented  are  inconsistent  with  the 
truth  or  obKgation  of  the  warranty.  That  upon  such  a 
representation,  an  implied  warranty,  and  especially  that  of 
seaworthiness,  may  cease,  I  haTe  already  intimafted,  and 
the  question  seems  hardly  susceptible  of  doubt.  There  is 
no  law  .  .  prohibiting  the  insurance  of  an  unseaworthy 
vessel ;  .  .  the  warranty  is  not  implied  from  the  terms  of 
the  policy,  but  rests  on  the  supposition  that  the  seavirorthi- 
ness  of  the  vessel  is  the  basis  of  the  contract  in  the  under- 
standing of  the  parties.  And  this  supposition  may  with 
the  same  propriety  be  repelled  by  parol  evidence,  as  th^ 
similar  presumption  in  the  case  of  a  usage.  I  conceive  the 
rule  to  be  universal,  that  an  obligation  iikiplied  by  law, 
unless  upon  grounds  of  morality  or  public  policy  it  im- 
poses an  imperative  duty,  may  always  be  released  by  parol^ 
by  the  party  in  whose  favour  it  exists.  Cuilibet  licet  re- 
nunciari  juri  pro  se  introdilcto.'' 

The  principles  upon  which  the  implied  warranty  of  sea- 
worthiness in  respect  of  the  ship  rests  are  pointed  out  by 
Lord  Campbell  in  Oibson  v.  Small  (a),  who,  at  p.  421, 
says : — **  The  only  consideration  pointed  out  fot  extend- 
ing the  implied  condKion  of  seaworthiness  to  tiikie  poli- 
cies, which  made  any  impression  on  me,  is  that  it  does 
extend  to  voyage  i)olicies  on  goods,  although  the  as^ 
sured  can  have  no  control  over  the  repaire  or  equipment 
of  the  ship.  But  between  tiie  assured  on  goods  and  the 
underwriter  tfa^re  is  the  shipowner,  who  must  be  considered 

(a)  4  H.  L.  C.  353. 
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1866.       the  agent  of  the  aasared,  and  he  does  undertake  that  the 
Lanb        ship  shall  be  tight|  staunch,  and  strong,  and  every  way 
Nixon.       fitted  for  the  voyage.     If  this  undertaking  is  broken,  the 
merchant  has  no  remedy  against  the  underwriter,  bat  he 
obtains  a  full  indemnity  by  suing  the  shipowner,  and  thus, 
either  with  the  shipowner  or  the  underwriter,  the  merchant 
is  secure;  so  that  the  implied  condition  in  his  policy  in  no 
respect  interferes  with  the  object  of  insurance,  or  with  the 
interests  of  commerce."     And  Martin,  B.,  at  pp.  370,371, 
says: — '^  In  voyage  policies  the  owner  knows,  or  has  the 
means  of  knowing,  the  condition  of  his  ship,  the  sufficiency 
of  his  stores,  and  the  competency  and  fitness  of  the  master 
and  crew.     It  is  his  bounden  legal  duty  towards  the  mari- 
ners for  the  safety  of  their  lives,  and  towards  the  mercbaots 
who  load  their  goods,  *  that  the  ship  should  be  tight, 
staunch,  and  strong,  and  in  every  way  fitted  for  the  voyage,' 
or  in  other  words,  'seaworthy;'  and  it  may  most  properly 
be  implied  that,  in  his  contract  with  the  underwriter,  the 
owner  shall  be  taken  to  warrant,  as.  the  foundation  of  the 
contract,  that  the  ship,  the  subject-matter  of  the  insurance, 
is  or  shall  be  at  the  time  of  sailing  a  seaworthy  ship,  and 
that  the  premium  is  to  be  calculated  on  the  principle  that 
the  perils  insured  against  are  to  be  borne  by  a  vessel  pre- 
pared to  resist,  and,  if  possible,  to  overcome  them." 

[Foley  V.  Tabor  {a)  and  De  Cuadra  v.  Swann{b)  were 
referred  to.] 

Eblb,  C.  J.  I  am  of  opinion  that  our  judgment  should 
be  for  the  Plaintiff.  The  action  is  brought  upon  a  policy 
upon  goods  from  Liverpool  to  Melbourne,  until  the  goods 
are  landed.  The  ship  arrived  at  Melbourne,  and  the  sixth 
plea  alleges  that  the  damage  happened  whilst  the  goods 
were  in  a  lighter  mtended  to  convey  them  to  the  shore,  and 
that  such  lighter  was  not  seaworthy.    The  question  is, 

(•)  2F.tF.  608.  (b)  16  C.  B.,  N.  S.  772. 
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whether  that  is  a  defence.  It  is  clear  that  the  seaworthi-  1866. 
ness  of  the  ship  is  an  implied  condition,  and  that  a  breach  Lane 
of  it  avoids  the  policy ;  but  there  is  no  instance  in  which  nizon. 
the  question  has  been  raised  whether  the  same  warranty  is 
to  be  implied  as  to  lightersi  though  this  form  of  policy  has 
been  in  use  for  at  least  a  hundred  years,  and  many  losses 
must  have  occurred  in  the  lauding  of  goods  by  means  of 
them.  It  is  true  that  in  two  cases  in  which  the  goods  were 
lost  after  they  had  been  put  on  board  a  lighter  the  insurers 
have  been  held  to  be  discharged,  but  in  one  of  them  the 
owner  of  tlie  goods  sent  his  own  lighter  and  received  them 
from  the  ship  (a),  and  in  the  other  the  Plaintiff,  by  dispens- 
ing with  the  attendance  of  a  hired  lighterman,  renounced  all 
benefit  from  the  policy  (b).  Those  cases,  therefore,  do  not 
assist  the  Defendant  It  has  been  argued  for  him,  that 
the  landing  of  the  goods  was  really  a  new  voyage,  at  the 
commencement  of  which  the  warranty  attached;  but  no 
authority  for  that  proposition  has  been  cited.  I  think 
that  this  policy  was  made  with  a  warranty  on  the  part 
of  the  assured  that  tlie  ship  was  seaworthy  at  the  com- 
mencement of  the  voyage,  and  that  the  insurers  under- 
took to  be  responsible  for  loss  arising  from  all  the  ordi- 
nary incidents  of  the  voyage  until  the  goods  should  be 
taken  to  Melbcvme  and  there  landed.  One  of  the  usual 
incidents  of  such  a  voyage  must  be  taken  to  be  the  hiring 
of  local  lighters  in  order  to  land  the  goods,  and  the  in- 
surers must  bear  the  consequences  of  such  a  lighter  not 
being  fit  for  that  purpose. 

Btlbs,  J.  I  am  of  the  same  opinion.  Mr.  WUliams 
has  cited  many  cases  to  show  that  the  insurance  covers 
the  risk  attending  the  transit  of  the  goods  from  the  ship  to 
the  shore,  and,  amongst  them,  Emeriganf  a  writer  of  great 
authority.    That  learned  writer,  however,  draws  a  distinc- 

(a)  Sparrow  ▼.  Caruihertf  2  Str.  1230. 

{h)  Strang  ▼.  NaiaU^,  1  Boi.  t  Pkl.,  N.  IL  16. 
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1866.       tion  between  the  cases  in  which  the  transport  by  lighten 
Y^^        is  between  the  ship  and  the  port  itself,  and  where  the  vessei 
must  be  reached  by  the  ascent  or  descent  of  rivers ;  bat 
the  question  in  the  latter  ease  does  not  arise  here.     An* 
other  authority  cited  was  Mucker  v.  Lomd^n  Asmrana 
Company  {a),  where  it  was  held  that  the  oUigatiOn  of  the 
insurer  continued  in  the  case  of  goods  damaged  whibt  n 
course  of  being  landed  by  a  lighter.    He  also  cited  Hurry 
V.  The  Boyal  Exchange  Assurance  Company  (b),  and  the 
Americaoi  case.  Parsons  v.  Massachussetts  Fire  and  Martnt 
Insurance  Company  {c\  where  the  <^ium  was  seized  whilst 
in  the  ship's  boat  for  the  purpose  of  re^hipment    We  have 
also  the  observations  of  tlie  Court  in  Stewart  v.  JBeU(d). 
Upon  those  authorities  it  seems  to  me  that  an  insiinuicd 
in  ordinary  cases  extends  until  the  goods  have  been  latidedi 
If  there  is  any  exception  to  that  rale,  it  is  strange  that 
daring  so  many  yearn,  with  all  the  research  that  has  beea 
expended  amongst  the  autliorities  bo&  of  this  country  and 
of  the  continent  and  of  America,  none  can  be  found  t^ 
support  it,  and  it  is  only  reasonable  to  suppose  Aat  none 
exist     I  ratiier  ngree  with  what  Mr.  Williams  has  said 
with  r^rence  to  the  warranty  of  seawordiiness.     If  th^ 
owner  insures  his  ship,  it^is  an  implied  condition  that  sfa^ 
is  seaworthy,  and  one  which  he  has  it  in  his  power  to  per* 
form ;  and  even  where  the  owner  of  cargo  insures  it  he 
<:an  see  the  ship  on  board  of  which  he  is  aboot  to  plaM 
his  goods,  and  if  she  is  not  seaworthy  may  refiise  t<>  f^i 
them  on  board,  or,  in  case  of  loss,  he  has  his  remedy  against 
the  shipowner.     But  bow  different  is  the  case  with  regard 
to  lighters  osed  for  disembarking  the  cargo  at  the  end  of 
the  Toyage.    T%e  owners  of  cargo  can  know  nothing  of 
the  cnXt  which  will  be  provided  for  that  purpose;  th^y 
have  no  means  of  ascertaining  their  fitness,  n6r  any  control 
over  the  matter.    Moreover,  if  it  were  the  law  that  the 

(a)  2  Bos.  if  Pul.  432,  note.  (c)  6  Mtiu.  R.  107. 

{b)  2  Bof.  4^  TuL  430.  (iQ  5  fi.  ^  Aid.  238. 
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warranty  should  extend  to  lighters,  the  same  principle  3866. 
would  apply  to  rafts  and  catamarans,  and  -even  to  coolies  ' 
and  elephants,  where  they  are  employed  for  the  purpose, 
as  on  the  coast  of  Madras,  and  even  to  a  plank,  if  by 
reason  of  its  unsoundness  the  goods  should  be  lost  or  da- 
maged. I  ha.ve  no  doubt,  therefore,  that  this  insurance 
extends  to  the  case  now  in  question,  and  that  to  express  a 
doubt  on  the  subject  would  be  to  create  much  disquietude 
and  alarm  amooigst  ^merchants  in  the  city  of  London, 

Keating,  J.  I  am  of  the  same  opinion.  The  imfflied 
warranty  of  seaworthiness  is  now  sought  to  be  extended 
in  an  unusual  manner.  If  this  had  been  the  case  of  a 
trans-shipment  of  goods  in  the  couose  of  a  voyage  consist 
ing  of  several  stages,  the  arguments  for  the  Defendant 
might  have  been  entitled  to  a  different  consideration ;  but 
it  is  nothing  more  than  the  employment  of  a  lighter,  in 
order  to  land  the  goods  in  the  ordinary  way  at  the  termi- 
nation of  the  voyage ;  and  I  Aink  it  would  be  a  dangerous 
step  to  extend  the  warranty  of  seaworthiness  to  such  a 
case.    The  sixth  plea  therefore  is  bad. 

Smith,  J.  The  warranty  of  seaworthiness  is  an  implied 
condition  which  the  law  has  engrafted  upon  the  express 
contract  of  insurance.  In  this  case  it  has  been  sought  to 
extend  the  principle  beyond  the  point  to  which  it  had 
hitherto  gone ;  but  I  do  not  think  that  we  are  warranted  in 
so  extending  it  It  has  been  argued  on  behalf  of  the  under- 
writers that  the  voyage  consisted  of  different  stages,  and 
that  the  warranty  of  seaworthiness  attached  at  the  com- 
mencement of  each  stage.  If  the  use  of  a  lighter,  in  order 
to  land  the  goods  at  the  end  of  the  voyage,  could  fairly  be 
considered  as  a  stage  of  the  voyage,  the  principle  contended 
for  might  possibly  apply.  But  I  do  not  think  it  can  be  so 
considered.  It  seems  to  me  to  be  rather  an  accessory  to  or 
incident  of  the  voyage.    The  owner  of  the  goods  here  has 
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1866.       expressly  proYided  against  all  risk  to  and  from  the  ship, 


L^„,        and  the  parties  to  the  contract  had  that  risk  distinctly  ia 
**  contemplation.     It  would  be  extremely  inconvenient  to 

extend  the  implied  warranty  of  seaworthiness  to  a  lighter 
employed  as  this  was.     On  dangerous  coasts  the  landing  of 
goods  by  means  of  lighters  is  a  frequent  occurrence ;  and 
if  the  master  was  obliged  to  consider  whether  a  lighter  was 
seaworthy,  not  only  might  the  delay  caused  thereby  add  to 
the  risk|— and  perhaps  after  all  he  would  be  unable  to  dis- 
cover whether  it  was  in  fact  seaworthy  or  not, — but  the 
rights  of  the  assured  against  the  underwriter  would  be  made 
to  depend  upon  the  merest  accidents.     I  am  of  opiaion 
therefore  that  the  implied  warranty  of  seaworthiness  does 
not  extend  to  a  lighter  employed  as  this  was  for  the  landing 
of  cargo,  and  that  the  sixth  plea  is  bad. 

Judgment  for  the  Plaintiff. 
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Tks  Judges  who  usually  sat  in  Banc  in  this  Term  were : 

ERLE,  C.J.  I         KEATING,  J. 

WILLES,  J.  I  SMITH,  J. 


Hartley  v.  Hindmarsh.  ^    ._ 

May  25. 


To  an  action  for  an  assault  the  Defendant  pleaded,  that,  before  aedon  j^^g,,//  action 
hrought,  the  Plaintiff  caused  the  Defendant  to  be  summoned  before  a  y^^^       ' 
magistrate  to  answer  a  complaint  in  respect  of  the  assault,  and  that  p^^  ^  ^^ 
the  magistrate  "  adjudged  and  determined  the  said  complaint  and  ^^fjgf,  24  &  25 
charge,  and  then  ordered  the  Defendant  then  to  pay,  and  then  con-   ^^^^  ^^  |qq 
▼ict^  him,  the  Defendant,  in  the  costs  as  well  of  the  said  complaint  ^^  ^^  '       ' 
and  charge  as  of  the  hearing  thereof,  but  did  not  further  order  or  con-  **  ContUtiom.** 
rict  the  Defendant."    The  magistrate  had  decided  only  that  the  De- 
fendant should  enter  into  recognizances  to  keep  the  peace  and  pay  the 
costs  thereof,  and  such  costs  only  had  been  paid.    No  record  of  a  con- 
▼iction  was  produced,  but  the  magistrate's  clerk  stated  that  it  was 
not  the  practice  to  draw  up  a  formal  conviction  in  such  cases.    Held, 
that  the  plea  was  no  bar  to  the  action  within  24  &  25  VUL  e.  100,  «.45, 
and  that  taking  it  as  it  stood  it  was  not  proved. 

rpHIS  was  an  action  for  a  common  assault,  to  which  the 
Defendant    pleaded,  among    others,  the    following 
plea : — 

3.  ''That  the  said  supposed  trespass  was  a  common  as- 
sault and  battery,  committed  upon  the  Defendant  by  the 
Plaintiff  within  the  jurisdiction  of  the  metropolitan  police 
district ;  that  is  to  say,  within  the  jurisdiction  of  William 
Partridge^  Esq.,  then  appointed  for,  and  acting  in  and  for, 
the  said  metropolitan  police  district,  and  then  sitting  at  the 
Thames  Police  Court,  in  the  county  of  Middlesex^  who. 
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1866«        upon  the  complaint  and  charge  of  the  Plaintiff,  preferred  by 
Hartlbt      him  in  that  behalf,  he,  the  Plaintiff,  then  being  the  party 
HiNDMAASH.  (Aggrieved  by  the  said  assault  and  battery,  then  caused  the 
Defendant  to  be  summoned  to  answer  the  said  complaint 
and  charge,  and  to  be  further  dealt  with  according  to  law; 
and  the  Defendant  afterwards,  but  before  this  action,  and 
in  accordance  with  the  exigency  of  the  said  summons,  duly 
appeared  before  the  said  magistrate,  who  having,  in  the 
presence  of  the  Plaintiff,  heard  the  said  complaint  and 
charge  of  the  Plaintiff  upon  the  merits,  adjudged  and  de- 
termined the  said  complaint  and  charge,  and  then  ordered 
the .  Defendant  tlien  to  pay,  and  then  convicted  him,  the 
Defendant,  in  the  costs  as  well  of  the  said  complaint  and 
charge  as  of  the  hearing  thereof,  but  did  not  further  order 
or  convict  the  Defendant;  and  the  Defendant  says  that  the 
costs  were  the  whole  amount  wh^ch  he,  the  Defendant,  was 
so  adjudged  to. pay ;  and  that  immediately  after  the  said 
making  of  the  said  order  and  conviction,  and  before  the 
action,  he,  the  Defendant,  did  duly  pay  the  said  costs  of  the 
said  complaint  and  charge,  and  of  the  said  hearing  thereof, 
such  costs  being  the  whole  amount  which  he  the  said  De- 
fendant was  so  ordered  and  convicted  to  pay  as  aforesaid." 
At  the  trial  before  Smith,  J.,  it  appeared  that,  previous 
to  the  action,  the  Defendant  had  been  summoned  before  one 
of  the  metropolitan  police  magistrates  for  the  assault  com- 
plained of,  and  that  the  magistrate  decided  only  that  be 
should  enter  into  recognizances  to  keep  the  peace  and  to 
pay  the  costs  thereof,  amounting  to  2$.    The  clerk  of  the 
Court,  who  proved  the  above  proceedings,  produced  no 
record  of  conviction,  and  gave*  his  evidence  only  finom  one 
of  the  Court  books,  and  he  stated  that  it  was  not  the  pmc- 
tiee  to  draw  up  a  formal  conviction  in  such  cases. 

The  jury  gave  their  verdict  for  the  Plaintiff  for  30/. 
damages,  leave  being  reserved  to  the  Defendant  to  move  to 
set  aside  that  verdict,  and  enter  a  verdict  for  him,  on  the 
ground  that  the  third  plea,  as  proved,  was  a  bar  to  the 
action. 
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A  rule  haying  been  obtained  accordipgly,  1866. 

Hartley 

Parry  J  Serj.,  and  WooUeit^  showed  cause.— The  Defendr  „,„^*\ 
ant's  third  plea  is  framed  on  the  45th  section  of  stat  24  & 
25  Vict.  c.  100,  which  enacts  that  ''If  any  person,  against 
whom  any  such  complaint  as  in  either  of  the  last  three 
preceding  sections  mentioned  shall  have  been  preferred  by 
or  on  the  behalf  of  the  party  aggrieved,  shall  have  obtained 
such  certificate,  or,  having  been  convicted,  shall  have  paid 
the  whole  amount  adjudged  to  be  paid,  or  shall  have  suf- 
fered the  imprisonment  or  imprisonment  with  hard  labour 
awarded,  in  ev«ry  such  case  he  shall  be  released  from  all 
further  or  other  proceedings,  civil  or  criminal,  for  the  same 
cause."  But  in  this  case  the  Defendant  was  not  impri- 
soned, nor  was  he  fined,  nor  was  the  charge  dismissed  and 
a  certificate  granted ;  and  these  are  the  only  instances  in 
which  the  protection  of  the  statute  can  be  claimed.  The 
plea  says  that  the  Defendant  was  ''convicted  in  the  costs;" 
but  no  such  conviction  is  mentioned  in  the  Act,  and  there 
is  no  allegation  that  the  Defendant  was  convicted  of  an 
assault.  Taking  the  plea  therefore  as  it  stands,  it  does  not 
afibrd  an  answer  to  the  action;  and,  in  the  next  place,  that 
which  it  alleges  was  not  proved  at  the  trial. 

Digby  Seymour  and  Tapping  in  support  of  the  rule. — If 
the  essence  of  the  proceeding  before  the  magistrate  was  a 
conviction,  the  plea  is  a  sufficient  answer ;  for  the  policy  of 
the  Act  is  to  prevent  persons  from  being  twice  vexed  for  the 
same  matter.  Payment  of  costs  is  frequently  adopted  as  a 
form  of  punishment,  and  the  Defendant  here  was  convicted 
in  the  sum  of  2s.  [Erie,  C.  J.  The  question  is  whether  he 
was  convicted  of  the  assault]  The  evidence  of  the  magis- 
trate's clerk  shows  that  the  proceeding  was  so  treated,  and 
it  is  clear  that  the  Defendant  could  not  have  received  a  cer- 
tificate of  dismissal.  As  to  the  evidence,  the  usual  proof 
in  summary  convictions  was  produced:  Statute  11  &  12 
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1866,        Vict.  c.    43,  s.  14  ;   Rait  v.  ParktMon  (a) ;   Ex  parU 
Hartlbt      Johnson  (Jb).    [Tbey  referred  also  to  stat.  24  k  25  Via. 
H«o:.«H.    ^.100,  ,.74.] 

Erlb,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  I  think  it  was  not  proved  that  the  magistrate 
**  adjudged  and  determined  the  complaint  and  charge,  and 
then  ordered  the  Defendant  then  to  pay,  and  then  coa- 
victed  him,  the  Defendant,  in  the  costs  as  well  of  the 
complaint  and  charge  as  of  the  hearing  thereof."  For  it 
appears  that  aV  that  was  done  was  to  order  the  Defendant 
to  pay  2<.  for  entering  into  recognizances  to  keep  the  peace. 
It  was  not  an  adjudication  on  the  matter  complained  of,  in 
the  manner  specified  in  stat  24  k  25  Vict,  c.  100,  #.  45. 
In  order  to  show  that  he  was  released  by  that  section,  the 
Defendant  should  have  proved  that  he  had  been  fined  or 
imprisoned,  or  had  received  a  certificate  on  the  dismissal 
of  the  case. 

The  42nd  section  states  that  the  offender  shall,  upon 
conviction  of  the  assault,  at  the  discretion  of  the  justices, 
either  be  committed  to  the  common  gaol  or  house  of  cor- 
rection, there  to  be  imprisoned,  &c.,  **  or  else  shall  forfeit 
and  pay  such  fine  as  shall  appear  to  them  to  be  meet." 
And  the  46th  section  provides  that  an  action  shall  be  barred, 
if  the  Defendant,  having  been  convicted,  shall  have  paid  the 
whole  amount  adjudged  to  be  paid.  Here,  however,  the 
sum  adjudged  to  be  paid  was  not  the  amount  contemplated 
in  the  statute.  It  was  of  a  different  character.  Jf  a  party 
relies  on  the  fact  of  a  charge  against  him  having  been  dis- 
missed, he  must  prove  it  in  the  manner  required  by  the  Act 
of  Parliament,  and  if  he  wishes  to  rest  his  defence  on  a 
conviction  he  should  in  like  manner  make  it  appear  that 
he  has  been  convicted. 

WiLLBs,  J.,  concurred. 

(a)  20  L.  /.,  M.  C.  208.  (6)  3  B.  t  S.  947. 
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Btles,  J.     I  am  of  the  same  opinion.    The  plea  is  bad ;        1866. 
firsty  because  it  is  not  within  the  statute ;  and,  secondly,     Hartlbt 
because  taking  it  as  it  exists,  the  conviction  stated  to  have  hindmarsb. 
been  suffered  was  not  proved.    The  magistrate  cannot  re- 
fuse to  give  the  record  of  a  conviction ;  he  has  the  right  to 
give  one  at  common  law,  and  he  is  so  authorized  by  statute. 
The  Defendant  might,  therefore,  have  gone  before  a  ma* 
gistrate  and  had  an  order  of  conviction  drawn  up  if  there 
had  been  one.    But  this  has  not  been  done,  and  as  no  con- 
viction was  produced  the  plea  was  not  proved. 

Smith,  J.  I  am  of  the  same  opinion.  The  plea  is 
founded  on  a  statutable  release,  and  such  a  defence  is  not 
available  unless  the  requirements  of  the  statute  have  been 
complied  with.  There  is  no  release  under  the  Act  unless 
the  magistrate  has  either  dismissed  the  case  and  granted  a 
certificate,  or  unless  he  has  convicted  the  Defendant  It 
is  clear  there  was  no  dismissal,  nor  a  conviction  within  the 
meaning  of  the  statute.  The  magistrate,  in  exercise  of  his 
discretion,  bound  over  the  Defendant  in  his  own  recog- 
nizances to  keep  the  peace,  and  the  expense  of  this  the 
Defendant  had  to  pay. 

Rule  discharged. 


VOL.  I. — c.  p.  U  U 
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1866. 


Mimda^,  Connelly  v.  Bremner. 

/mm  4l 

jr~-. 1.  Where  a  Defendant  has  all  Satmrdtnf  to  plead,  die  rule  of  EagUr  Tenn, 

i^aettee.  |gj^^  .     which  aenrice  of  pleading!  after  2  p-m.  on  Satmrdag  diall 

Servueypiead'  ^  deemed  at  made  on  the  following  Momdap,  does  not  enable  a 

*"^i3«^      '""  Plaintiff  to  sign  judgment  by  defanlt  on  the  Saimrdaf  after  2  p-m^ 

wJw!!"'!^'  *^^  ^®  cannot  sign  it  until  the  opening  of  the  ofiloe  on  tbe  MiMnng 

JRklr  /R.  T  ^  Where  a  Judge  at  cbambeis  in  Tacation  has  ordered,  oo  an  affidarit  of 

MMUrqf  a.  z.  merits,  a  judgment  by  defanlt  to  be  set  aside  on  ^yment  of  the 

~.      .            .  Plaintiff^s  costs,  the  Deifendant,  by  acting  on  the  order,  is  not  prednded 

'ITV'^^  ^®™  ■Pplying  *o  ^^  Court  in  the  next  term  to  Taiy  it. 

THIS  action  was  brought  to  recover  2R  4f.  2d.  for 
wages  dae  to  the  Plaintiff  as  a  seaman. 

The  declaration  was  delivered  on  April  17th,  and  on 
April  26th,  WUUSf  J.,  ordered  that  the  Defendant  sboiiid 
have  five  days  to  plead.  On  April  30th  the  same  learned 
Judge  made  an  order  that  the  Defendant  should  have  one 
day  peremptory  time  to  plead.  On  Mag  Ist  a  summons 
for  time  to  plead  was  taken  out  by  the  Defendant,  and  it 
was  heard  on  May  2nd  before  Willes,  J.,  when  the  De- 
fendant's attorney  stated  that  a  cheque  had  been  sent  to 
the  Plaintiff's  attorney  at  Liverpool^  and  he  did  not  know 
whether  the  cheque  would  be  taken  in  part  payment  or 
not ;  and  if  not,  he  wished  to  pay  the  amount  of  it  into 
Court  It  was  then  ordered,  **  the  Defendant  shall  have 
until  a  day  after  cheque  returned  or  taken  in  part  pay- 
ment from  date  for  time  to  plead." 

The  cheque  was  received  back  by  the  Defendant's  at- 
torney on  Friday f  May  4th. 

By  a  rule  oi  Easter  Term,  1856(a), ''  Service  of  plead- 
ings, *  *  shall  be  made  before  7  o'clock  p.m.,  except  on 
Saturdays,  when  it  shall  be  made  before  2  o'clock  p.m.  *  *  if 
made  after  2  o'clock,  p.m.  on  Saturday,  the  service  shall 
be  deemed  as  made  on  the  following  Monday"     Judg- 


(o)  LtiM's  Practice,  3rd  ed.  871,  by  Dixon. 
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ment  was  signed  at  4.46  p.m.  on   Saturday y  May  Sth,        1866. 
no  plea  having  been  then  delivered;    but  later  in  that     cohnelly 
evenine  pleas  were  delivered  at  the  office  of  the  Plain*  «• 

tiff^s  attorneys  after  the  clerks  had  left  it. 

On  May  8th  a  summons  was  taken  out  on  the  part  of 
the  Defendant  to  set  aside  the  judgment  for  irregularity, 
with  costs,  on  the  ground  that  it  had  been  signed  before 
the  Defendant's  time  for  pleading  had  expired.  This  sum* 
mons  was  heard  before  Byles^  J.,  on  May  9th,  (which  was 
out  of  Term,)  who  held  the  judgment  to  be  regular,  but 
upon  an  affidavit  of  merits  he  ordered  the  judgment  to  be 
set  aside  on  payment  of  costs.  The  costs  were  taxed  at 
2/.  5«.,  which  sum  was  paid  by  the  Defendant. 

Sir  G.  JSonyman  in  this  Term  obtained  a  rule  calling 
on  the  Plaintiff  to  show  cause  why  the  order  of  Byles,  J., 
should  not  be  amended  or  varied  by  directing  the  judg- 
ment signed  by  the  Plaintiff  to  be  set  aside,  with  costs  to 
be  paid  by  the  Plaintiff  to  the  Defendant ;  and  why  the 
Plaintiff  should  not  refund  to  the  Defendant  the  sum  of 
2/.  6s.,  the  taxed  costs  paid  by  him  in  pursuance  of  the 
said  order. 

S.  G.  Williams  now  showed  cause,  and  contended  that  the 
Plaintiff  had  a  right  to  sign  judgment  when  he  did,  for  no 
plea  having  been  delivered  at  that  time,  and  it  being  a 
Saturday y  a  delivery  of  pleas  after  that  time  counted  as  a 
delivery  on  the  following  Monday^  which  would  be  more 
than  one  day  from  the  time  of  the  cheque  being  returned, 
which  was  the  time  limited  by  the  order  of  Willes,  J.,  of 
May  2nd.  He  contended  also  that,  as  the  Defendant  had 
taken  the  bene6t  of  the  order  of  ByUs,  J.,  setting  aside 
the  judgment,  and  had  acted  upon  it,  he  could  not  now 
come  to  the  Court  to  have  it  amended  or  varied. 

Sir  G.  Honyman  was  not  heard  in  support  of  the  rule. 
vv2 
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1866, Eble,  C.  J.     I  think  that  the  rule  of  practice  is  cor- 

CoNNBLLT    rectly  laid  down  in  1  Chit.  Arch.  (11th  ed.)  246,  ''  If  the 
Bremnbr.     Defendant  do  not  plead  on  or  before  the  day  on  which  the 
time  expiresi  the  Plaintiff  may  sign  judgment  on  the  open- 
ing of  the  office  on  the  morning  of  the  following  day, 
unless  in  the  meantime,  and  before  the  signing  of  it,  the 
Defendant  has  delivered  a  plea/'     If  we  apply  those  terms 
literally,  this  Defendant  had  the  whole  of  the  Saturday  to 
plead,  and  if  he  omitted  to  plead  on  that  day  the  Plaintiff 
might  sign  judgment  at  11  o'clock  on  Monday  morning; 
that  is  the  general  rule.     It  seems  to  me  that  the  order  of 
my  Brother  Willes  operates  to  say  that  the  Defendant 
shall  have  the  whole  of  one  day  after  the  day  on  which 
the  cheque  was  received  back  to  plead ;  and  I  think  that 
he  had  all  the  Saturday  in  which  he  might  plead.     By  the 
rule  of  Court  of  Easter  Term,  1856,  no  service  of  pleadings 
is  to  be  made  after  2  p.m.  on  a  Saturday^  and  the  Defend- 
ant delivered  his  pleas  after  2  p.m.  on  the  Saturday^  and 
the  Plaintiff  signed  judgment  between  2  p.m.  and  5  p.m. 
09  that  day,  the  judgment  office  being  open  till  6;  but 
he  had  no  right  to  sign  judgment  on  that  day ;  for  the 
rule  left  all  the  rights  of  the  parties  as  they  were  before, 
and   therefore  the   Plaintiff  had  no  right  to  sign  judg- 
ment till  11  o'clock  on  Monday  morning.    It  is  contended 
that,  as  the  Defendant  went  before  a  Judge  and  got  ao 
order  to  set  aside  the  judgment  on  payment  of  costs,  and 
took  advantage  of  it,  be  cannot  come  here  to  have  the 
order  amended  and  get  his  costs ;  but  the  order  was  made 
in  the  vacation,  and  unless  the  judgment  had  been  set 
aside,  a  ^.yb.  might  have  issued  immediately.    The  De- 
fendant's legal  advisers  did   not  acquiesce  in  the  terms 
of  the  order,  they  took  the  benefit  of  it  under  compulsioui 
in  order  to  prevent  the  goods  being  taken  in  execution, 
and  they  came  to  have  it  amended  as  soon  as  they  could, 
namely,  at  the  beginning  of  the  next  Term ;  and  I  think 
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that  it  ought  to  be  amended,  and  the  costs  paid  by  the 
Defendant  returned  to  him,  but  that  is  all  we  award. 

WiLLBSy  J.  I  am  of  the  same  opinion.  I  think  that 
the  rule  of  Easter  Term,  1856,  was  not  intended  to  alter 
the  rule  of  practice,  which  I  agree  with  my  Lord  is  pro- 
perly laid  down  in  1  ChiL  Arch.  246. 

Keating,  J.  I  am  of  the  same  opinion ;  but  at  the 
same  time  I  think  that  we  ought  not  to  go  further  than  to 
say  that  the  Defendant  is  to  get  back  the  costs  which  he 
has  paid.  It  should  be  understood  that  Saturday  is  the 
same  as  other  days,  and  that,  if  the  day  on  which  the 
time  expires  for  pleading  be  a  Saturday,  judgment  cannot 
be  signed  till  Monday. 

Smith,  J.  I  agree  with  the  rest  of  the  Court,  but  I 
must  add  that,  if  I  had  been  at  Chambers,  and  had  not 
heard  the  opinions  of  the  other  members  of  the  Court,  I 
should  have  made  the  order  which  my  Brother  Byles  did. 

Rule  absolute,  without  costs. 


1866. 


connbllt 
Bremnek. 


Smith  v.  Thackerah  and  Another.  Fridaif, 

Man  25. 
In  order  to  suitBin  an  action  for  depriving  land  of  its  lateral  support  by  XateraTtmonori 
excavation  in  land  adjoining,  damage  to  the  Plaintiff  to  an  appreciable  .   ^^^     '^^ 
extent  must  be  proved.  JppredabU 

TJECLARATION,  that  the  Plaintiff  was  possessed  of  '''"^' 

certain  land  which  received  lateral  support  from  cer- 
tain land  adjoining  thereto,  and  the  Defendants  dug  and 
made  in  the  said  adjoining  land  a  certain  excavation  or 
well  near  to  the  land  of  the  Plaintiff,  and  the  Defendants 
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1866.  thereby 9  and  for  want  of  keeping  and  continuing  the  sides 
Smith  of  the  well  or  excaration  shored  up  or  otherwise  preventing 
Thackerah  ^^^  consequences  hereinafter  mentioned,  wrongfully  de- 
prived the  said  land  of  the  Plaintiff  of  its  said  support, 
whereby  the  Plaintiff's  land  sunk  and  gave  way,  and  divers 
walls,  buildings  and  premises  of  the  Plaintiff  on  the  said 
land  sank  and  were  damaged  and  injured,  and  the  Plaintiff 
was  thereby  forced  to  pull  down  the  said  walls,  buildings 
and  premises  and  to  rebuild  the  same,  and  incurred  great 
expense  in  and  about  the  doing  thereof  and  incidental 
thereto;  and  the  Plaintiff  was  greatly  hindered  and  de- 
layed in  and  about  the  building  and  completing  of  the  said 
walls,  buildings  and  premises,  and  lost  the  pro6t  which 
would  otherwise  have  accrued  to  him,  and  in  and  about  the 
letting  or  use  of  the  said  premises. 

The  pleas  were,  1,  Not  guilty ;  2,  That  the  Plaintiff 
was  not  so  possessed  of  the  said  land  which  received  sup- 
port as  alleged. 

At  the  trial  before  Erle^  C.  J.,  at  the  Surrey  Spring 
Assizes,  the  following  facts  appeared  in  evidence : — 
The  Plaintiff  was  in  possession  of  certain  land,  and  the  De- 
fendants, who  were  railway  contractors,  were  carrying  on 
certain  works  on  land  adjoining  for  widening  a  railway.  In 
the  course  of  their  operations  the  Defendants  sunk  the  well 
mentioned  in  the  declaration ;  and  the  Plaintiff  afterwards 
built  on  his  own  land,  and  within  a  few  feet  of  the  well, 
the  wall  or  building  whose  downfal  was  one  of  the  causes 
of  action.  On  the  completion  of  the  works  the  excava- 
tion was  filled  up  by  the  Defendants  with  usual  care, 
but  the  material  used  for  that  purpose  being  soil  of  a  light 
character,  it  sank  a  few  inches,  the  PlaintifTs  premises 
gave  way,  and  it  became  necessary  to  pull  them  down  and 
rebuild  them.  It  appeared,  also,  that  even  if  the  wall 
bad  not  been  built  there  would  have  been  a  subsidence  of 
the  PlaintifTs  land  by  the  sinking  of  the  loose  material 
in  the  well;  but  the  jury,  on  being  asked  whether  any 
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appreciable  damage  had  been  done  thereby  to  the  Plain-  1866. 
tiff's  land,  answered  in  the  negative.  A  verdict  was  then  smu 
entered  for  the  Defendants.  Thackbeah. 

A  rule  was  subsequently  obtained  by  the  Plaintiff  to 
enter  a  verdict  for  him  for  such  sum  below  16/.  as  the 
Court  should  direct,  on  the  ground  that  the  facts  proved 
at  the  trial  entitled  the  Plaintiff  to  a  verdict  without  proof 
of  pecuniary  damage. 

Joyce  showed  cause  and  contendedi  that  as  it  was  incum- 
bent on  the  Plaintiff  to  show  that  the  Defendants  in  ex- 
cavating their  own  land  had  damaged  their  neighbour's 
land  by  depriving  it  of  its  natural  support,  and  as  the  jury 
had  found  that,  even  if  the  wall  had  not  been  built,  there 
would  have  been  a  subsidence,  which,  without  the  subsi- 
dence of  the  soil  caused  by  the  weight  of  the  wall,  would 
have  caused  no  appreciable  damage,  in  point  of  fact  no 
damage,  the  cause  of  action  had  not  been  proved,  and  the 
Defendants  were  entitled  to  retain  their  verdict :  Bonomi 
V.  Backhouse  (ji), 

i2oitiMO?i,Serjt,  and  J.  Sharpe  in  support  of  the  rule. — 
Although  the  subsidence  was  slight,  the  question  still  is, 
whether  the  Defendants  have  invaded  the  Plaintiff's  right 
to  lateral  support  If  a  person  walks  across  the  field  of 
another,  he  commits  no  appreciable  damage,  and  yet  he  is 
liable  for  the  tortious  act  IBrle^  C.  J.  That  is  the  case 
of  a  trespass.]  The  Plaintiff  is  at  least  entitled  to  nominal 
damages,  there  having  been  a  subsidence  in  fact.  This  is 
not  a  question  of  negligence,  but  of  right,  and  pecuniary 
damage  need  not  be  proved :  Ashby  v.  WhUe  (b).  But 
the  Plaintiff  may  claim  compensation  for  more  than  the 
immediate  injury.  He  is  entitled  to  damages  for  all  the 
consequences  of  the  act  done :  Brawn  v.  Robins  {c)» 

(a)  £.  B.  4-  £.  646,  in  error;  9  H.  L,  Cat.  503. 

(6)  1  SffiiM'i  L,  C.  227,  6th  ed.;  Broom't  CommtnUtriu^  p.  82. 

(c)  4H.i  N.  186. 
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1866.  Eelb,  C.  J.    I  am  of  opinion  that  this  rule  should  be 

Smith        discharged.    The  action  was  for  depriving  the  Plaintiff's 
Tbackirab.   '^^^  ^^  '^  lateral  support,  and,  to  maintain  the  actioo, 
damage  must  be  proved.     If  the  case  were  one  of  trespass, 
proof  of  damage  would  not  be  necessary ;  and  so  in  the 
case  of  injury  to  a  right,  as  for  instance  the  right  of  voting, 
where  the  mere  interference  wiih  the  right  would  be  an 
actionable  wrong.  Here,  however,  damage  must  be  proved, 
though  it  is  not  necessary  that  the  Plaintiff  should  show 
pecuniary  damage.    Where  there  are  adjoining  owners,  and 
one  does  a  lawful  act  of  ownership,  that  act  may  give  a 
right  of  action  if  by  it  damage  is  done  to  the  neighboar  to 
a  suflScient  extent.     If  a  house  of  one  story  is  built  against  a 
higher  one,  with  the  chimney  in  a  line  with  a  window  of  the 
neighbouring  house,  an  action  might  lie.     And  in  the  case 
of  dancing,  a  person  might  indulge  in  dancing  parties  in 
his  house,  and  so  cause  annoyance  to  his  neighbour ;  and 
if  damage  to  the  house  could  be  shown,  the  neighbour 
could  have  a  remedy,  although   a  ball,   under  ordinary 
circumstances,  is  a  perfectly  admissible  right.    The  role  is 
the  same  in  cases  of  noise  caused  by  mills,  such  as  coffee 
grinding  and  other  mills.  It  may  be  that,  in  such  cases,  there 
would  be  an  actionable  wrong  by  reason  of  some  damage 
that  could  be  proved.     Here  the  parties  complained  of  bad 
dug  a  well,  and  afterwards  filled  it  up,  and  in  so  doing  had 
exercised  a  lawful  right  of  ownership.     It  turned  out  after- 
wards that  the  well  bad  been  filled  up  with  loose  materials, 
and  there  was  consequently  a  subsidence  of  those  materials 
to  the  extent  of  a  few  inches.    The  subsidence  was  of  par- 
ticles of  sandy  soil  where  the  well  had  been,  and,  if  the  sub- 
sidence had  gone  on  to  the  required  extent,  an  action  would 
have  lain.    The  question  therefore  is,  whether  it  did  go  on 
to  that  extent,  and  was  there  appreciable  damage  ?    Ilie 
jury  say  there  was  not,  and  so  it  must  be  taken ;  for  it  will 
not  do  to  say  that  there  was  damage  because  a  few  mere 
particles  of  sand  were  shifted.     In  a  case  in  the  House  of 
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Lords,  where  the  complaint  was  of  certain  noxious  vapours       1866. 
from  copper  works,  it  was  held  that  if  the  vapours  pro-       Smith 
duced  no  material  injury  to  property,  however  unpleasant   tbackbrah. 
they  might  be  to  individuals,  no  action  would  lie.    The  St. 
Helenas  Smelting  Co,  v.  Tipping  (a).     In  this  instance  the 
jury  have  found  that  there  was  no  appreciable  damage  in 
the  sense  understood  in  that  case. 

Btlbs,  J.  I  am  of  the  same  opinion.  Where  a  trespass 
has  been  committed,  the  trespass  itself  is  the  cause  of  action^ 
while  here  it  is  the  damage.  The  House  of  Lords,  in  Back- 
house V.  Bonomi  (ft),  adopts  the  decision  of  the  Court  of 
Exchequer  Chamber,  where  the  judgment  states  that  no 
cause  of  action  accrued  for  the  mere  excavation,  so  long 
as  it  caused  no  damage  to  the  Plaintiff.  The  question  in 
that  case  was  whether  any  damage  had  been  sustained  by 
the  Plaintiff.  Here  it  was  ''appreciable"  damage,  and 
Mr.  Sharpe  has  not  shown  any  difference  between  them. 

Smith,  J.  I  am  of  opinion  that  this  case  is  concluded 
by  the  finding  of  the  jury.  The  result  of  it  is  that  there  is, 
in  point  of  fact,  no  damage  in  the  sense  in  which  the  law 
understands  the  term.  It  is  said  that  if  there  was  a  subsi- 
dence at  all,  there  must  be  legal  damage ;  but  that  is  not 
so.  There  may  be  a  subsidence,  mathematically  speaking, 
which  would  yet  be  quite  inappreciable.  There  being  no 
injuria,  in  the  sense  of  a  legal  injury — an  action  for  which 
could  be  sustained  without  proof  of  actual  damage— for  the 
act  here  was  in  itself  lawful,  damage  to  at  least  an  appreci- 
able extent  must  be  proved. 

Rule  discharged. 

(a)  11  H.  L.  Cai.  642. 

(6)  £.,  B.  4  £.  646  ;  9  H.  L.  Cm.  503. 
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Scott  (Public  Officer  of  the  Union  Bank  of  Lon- 
don) V.  The  Uxbridoe  and  Rickmansworth 

Saturdajf,  RaILWAY  CoMPANY. 

June  2, 


Ttnder  under      ^  tender  of  money  under  protest  ii  Yalid. 

i^tei  qfrrfusai  fllHlS  was  E  Hilc  obtained  by  the  registered  public  officer 
^CMitlfeitgU.  ^f  ^^^  Union  Bank  of  London,  calling  upon  one  D. 

Scire  faeuu.  Ogilvy,  a  shareholder  in  the  Uxhridgt  and  Rickmansworth 
Railway  Company,  to  show  cause  why  a  writ  or  writs  of 
scire  facias,  on  a  judgment  obtained  by  the  Plaintiff  in  this 
cause,  should  not  be  issued  forth  against  him  as  such  share- 
holder, to  enable  the  Plaintiff  to  have  execution  upon  the 
judgment  to  satisfy  him  for  the  residue  unpaid  on  such 
judgment,  amounting  to  the  sum  of  1,65221  14«.  8<i,  to 
the  extent  of  the  said  D.  Ogilvy^M  shares  in  the  capital 
of  the  company  not  paid  up  pursuant  to  the  Companies 
Clauses  Consolidation  Act,  1845. 

From  the  affidavits  it  appeared  that  the  Defendants  were 
incorporated  in  1861,  for  the  purpose  of  making  a  railway 
from  Clxbridge  to  Rickmansworth.  On  March  25,  1865, 
an  action  was  brought  against  them,  and  judgment  was 
signed  for  1,646/.  2s.  2d.  debt,  and  6/.  128. 6d.  costs.  Writs 
of  elegit  were  issued,  and  directed  to  the  sheriffs  of  several 
counties,  with  indorsements  on  each  to  levy  the  above 
debt  and  costs,  and  interest  from  25th  March,  together 
with  expenses;  but  the  results  of  the  returns  showed  that 
a  sum  of  80/.  only  had  been  realized. 

There  was  no  land  of  the  Defendants'  of  which  the 
sheriff  could  give  the  Plaintiff  legal  possession.  On  the 
25th  April  a  notice  was  served  upon  D.  Oglioy,  stating 
that  1,572/.  XAs.  8</.,  parcel  of  the  money  recovered,  was 
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still  ansatisfied,  and  that  a  motion  would  be  made  calling 
upon  bim  to  sbow  cause  wby  the  Plaintiff  should  not 
issue  a  writ  of  scire  facias,  for  the  purpose  of  having  exe- 
cution against  him  upon  the  judgment  to  the  extent  of  bis 
unpaid  calls.  In  May^  1866,  a  further  sum  of  2002.  was 
advanced  on  account  by  a  shareholder. 

About  the  same  time  notices  of  a  similar  character  were 
served,  on  behalf  of  the  bank,  upon  four  other  shareholders, 
who,  like  />.  Ogilvy,  held  the  shares  as  trustees  for  the 
Cheat  Western  Railway  Company.  These  five  persons 
having  communicated  with  the  bank,  were  informed  that 
1,596/.  38.  6(L  was  due,  and  on  an  explanation  being  de* 
manded,  their  agents  were  supplied  with  a  statement  show- 
ing that  the  amount  was  arrived  at  in  the  following  manner: 
— ^To  the  original  amount  recovered,  1,652/.  14m.  8</.,  was 
added  73L  8«.  lOd.  for  interest,  and  150/.  costs,  making 
1,876/.  3s.  6d. ;  and  from  this  was  deducted  the  280/.  pre- 
viously paid,  thus  leaving  1,596/.  3s.  6d. 

It  was  then  arranged  that  this  should  be  paid ;  but  Ogilvy^s 
agent  told  the  Plaintiff  he  must  consider  the  payment  as 
under  protest  A  cheque  for  the  amount  was  afterwards 
tendered  to  the  Plaintiff,  but  he  refused  to  sign  a  receipt 
unless  the  words  to  the  effect  that  the  money  was  paid 
under  protest  were  struck  out.  The  cheque  was  thereupon 
withdrawn. 


1866, 

Scott 

•i 

UXBRIDOB 
AND  RlCK- 

mamiwortb 
Railw.  Co. 


Karslake  {Horace  Lloyd  with  him)  showed  cause. — ^The 
judgment  in  this  action  was  signed  for  1,652/.  \As.  Sd.,  and 
280/.  have  since  been  paid  by  some  of  the  shareholders ;  the 
amount  really  due,  therefore,  after  adding  73/.  Ss.  lOd.  for 
interest,  is  1,446/.  3s.  6d.  Yet  the  notice  in  writing  states 
that  1,596/.  3s.  6d.  is  the  amount  still  to  be  satisfied.  The 
Companies  Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16, 
s.  36)  requires  that  there  should  be  a  sufficient  notice  in 
writing  to  the  persons  sought  to  be  charged,  and  that  has 
not  been  given.    The  Plaintiff,  after  admitting  that  280/. 
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1866.       has  been  paid,  demands  150Z.  costs  of  execution;  but  in 
Scott        ^o  caae  can  that  sum  be  recovered  from  these  persona. 
UxBRiDOB     '^^^  tender  of  1,5962.  3s.  Bd.  under  protest  was  therefore 
AND  Rick-    justifiable,  and  the  Plaintiff  had  no  ris^ht  to  refuse  the 
Railw.  Co.    amount.    The  above  ooth  section  gives  the  Court  a  dis- 
cretion in  granting  the  writ  of  scire  facias  :  it  says  that 
''execution  may  be  issued"  against  any  of  the  share- 
holders; and  under  the  circumstances  of  this  case  the 
application  which  has  been  made  ought  to  be  refused. 

C.  W.  Wood  in  support  of  the  rule. — ^The  Plaintiff  may 
not  be  entitled  to  150/.  costs,  but  the  terms  of  the  rule 
show  that  the  demand  is  not  of  a  particular  sum,  but  of 
the  residue  unpaid  on  the  judgment  The  writ  of  sdre 
facias  merely  gives  the  means  of  inquiry.  The  Plaintiff 
is  entitled  to  the  rule  as  a  matter  of  right,  and  the  word 
*'  may"  does  not  necessarily  give  the  Court  a  discretion. 
Hodges  on  Railways,  84,  4th  ed, ;  Hill  v.  Hhe  London, 
and  County  Assurance  Company  (a) ;  Morisse  v.  The  Royal 
British  Bank{h).  As  to  the  tender  under  protest  all  the 
authorities  show  that  a  tender  clogged  with  a  condition  .is 
bad. 

Erlb,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  It  was  obtained  by  the  Plaintiff,  and  called 
upon  a  shareholder  of  a  company  to  show  cause  why  the 
Plaintiff  should  not  have  execution  against  him  on  a  judg- 
ment recovered  against  that  company.  Now  these  proceed- 
ings against  a  shareholder  entail  considerable  costs  upon 
him,  and  the  statute,  in  authorizing  us  to  give  a  remedy, 
also  imposes  upon  us  a  duty  of  seeing  that  the  process  of 
the  Court  shall  not  be  abused.  Here  the  party  seeking  the 
.  remedy  ought  to  furnish  the  party  intended  to  be  charged 
with  information  of  what  is  due,  to  enable  him  to  know 

(a)  1  H.  4  ^•  39S.  (h)  I  C.  6.,  N.  S.  67. 
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what  sam  he  is  expected  to  pay.  For  if  the  writ  ofscL 
fa.  issues  and  the  other  proceedings  issue,  they  are  all  at 
the  cost  of  the  debtor.  This  rule  for  a  scire  facias  was 
obtained  in  order  that  a  shareholder  might  show  cause  why 
he  should  not  pay  the  residue  unpaid  on  a  judgmenti 
amounting  to  1,652/.  14«.  8c/.;  but,  at  the  time  when  the 
rule  was  moved  for,  the  sum  so  stated  in  the  affidavit  to 
be  due  was  not  due.  It  is,  however,  the  settlement  come 
to  between  the  attornies  that  chiefly  induces  me  to  dis- 
charge this  rule.  I  assume  that  these  gentlemen  are  per- 
sons of  respectability ;  and  in  the  proper  exercise  of  their 
functions  the  one  states  the  amount  due  as  1,596/.  3s,  6c/., 
the  sum  of  150/.  being  included  for  costs :  while  the  other 
names  a  less  sum.  The  attorney  for  the  debtor  offered  to 
pay  the  1,596/.  3s.  6c/.  under  protest,  and  the  attorney  for 
the  Plaintiff  refused  to  receive  the  amount  under  that  pro- 
test. Each  stood  on  his  respective  rights,  and  so  these 
expensive  proceedings  have  gone  on.  However,  the  legal 
proceedings  which  have  been  taken  can  be  stopped  by 
payment  of  the  sum  claimed,  and  I  am  clearly  of  opinion, 
that  such  payment  is  as  valid  under  protest  as  without  it. 
By  putting  in  a  protest  the  debtor  thereby  leaves  himself 
free  to  have  recourse  to  his  just  rights.  And  well  might 
he  do  so,  for  here  is  a  charge  against  him  of  16021,  which, 
as  at  present  advised,  I  think  excessive.  For  the  reasons 
stated  we  think  that  we  shall  best  meet  the  real  rights  of 
the  case  by  discharging  the  rule. 


1866. 


Scott 

V. 
UXBRIDOB 
AND  RlCK« 

manswortb 
Railw.  Co. 


WiLLBs,  J.  I  am  of  the  same  opinion.  Mr.  Wood  has 
stated  the  real  amount  due  in  this  case,  and  it  does  not 
include  the  150/.  for  costs,  or  any  part  of  it.  The  amount 
due  is  the  unpaid  residue  of  the  judgment  and  interest. 
And  it  would  have  been  well  if  Mr.  Wood's  advice  to  his 
clients  in  that  respect  had  been  followed.  The  debtor,  how- 
ever, not  being  clear  whether  the  150/.  was  or  was  not  due, 
offered  to  pay  the  money  under  protest.    Now  if  he  had  ten- 


624 


TRINITY  TERM. 


1866. 


Scott 

V. 
UXBRIDOI 
AND  RlCK- 

manswoktb 
Railw.  Co. 


dered  the  whole  amount  simply  and  that  had  been  refused, 
there  would  have  been  no  doubt  in  this  matter.  The 
question  therefore  is  whether  there  was  a  valid  tender, 
i.  e.,  whether  a  debtor  who  is  satisfied  to  pay  rather  than 
enter  into  considerable  litigation  may  guard  himself  gainst 
admitting  a  claim  to  be  just,  and  contest  the  justice  oC  it 
by  adding  to  his  tender  the  words  **  under  protest"  I 
think  he  may.  Neither  party  thereby  makes  any  admis- 
sion. But  if  the  debtor  should  pay  without  some  such 
reservation,  I  think  there  would  then  be  an  implied  admis- 
sion that  the  amount  paid  was  really  due.  I  may  add 
that  I  entirely  concur  in  the  law  and  good  sense  of  the 
judgment  of  Pollack^  C.  B.,  upon  this  point  in  Manmiig 
Y.  Lunn  (a). 

The  tender  being  a  good  one,  and  the  amount  haying 
been  refused,  I  think  the  rule  ought  to  be  discharged. 


Keating  and  Smith,  JJ.,  concurred. 

Rule  discharged  with  costs  (i). 


(a)  2  Car.  j-  Kir.  13, 14. 

(6)  Leave  wai  given  to  the  PlaintiJBr  to  apply  agaio  if  the  money 
■ot  paid  after  deducting  150/.  coati. 
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Saturday, 
WaLESBY  V.  GOULDSTONE,  Junt  9. 


T 


Statute  19  &  20  Viet,  c.  108, «.  24,  enacts,  that "  where  in  an^  action  the  deht  Co»U, 

or  demand  claimed  consists  of  a  balance  not  exceeding  502.,  after  an  "  Admitted 
admitted  set-off  of  any  debt  or  demand  claimed  or  recoverable  by  the  t€t-off.** 
Defendant  from  the  Plaintiff,"  the  County  Court  shall  have  jurisdic  Ccunty  Court 
tion.    Held,  that  "admitted  set-off"  means  set-off  admitted  by  the  Act  19  4*  20 
Plaintiff  at  the  time  of  action  brought.  Viet,  e.  108, 

«.24. 

HIS  was  an  action  brought  to  recover  the  sum  of 
61/.  178.  lid.  for  work  and  labour  and  for  materials 
provided.    • 

The  Defendant  pleaded,  amongst  other  pleas,  a  set-off 
of32i3*.2rf. 

The  cause  was  referred  to  one  of  the  Masters,  and  the 
Plaintiff  then  admitted  the  amount  of  set-off  to  be  correct. 
It  was  not  credited  in  the  particulars  of  demand.  The 
Master  gave  a  certificate  in  favour  of  the  Plaintiff  for  the 
difference,  19/.  I4s.  9d. 

Prentice  then  obtained  a  rule  calling  on  the  Defendant 
to  show  cause  why  the  Master  should  not  be  at  liberty  to 
tax  and  allow  the  Plaintiff  his  costs  of  suit,  on  the  ground 
that  no  plaint  could  have  been  entered  for  the  demand  in  a 
County  Court. 

Bererfard  showed  cause. — The  rule  was  moved  for  on 
the  4th  section  of  stat.  16  &  16  VicL  c.  64,  which  provides 
that  where,  in  certain  specified  cases,  it  shall  be  made  to 
appear  that  the  action  was  one  for  which  no  plaint  could 
have  been  entered  in  the  County  Court,  the  Court  or 
Judge,  by  rule  or  order,  shall  direct  that  the  Plaintiff  shall 
recover  his  costs.  By  stat.  19  &  20  Vict.  c.  108,  s.  24,  it 
is  enacted,  that ''  where  in  any  action  the  debt  or  demand 
claimed  consists  of  a  balance  not  exceeding  60/.,  after  an 
admitted  set-off  of  any  debt  or  demand  claimed  or  recover- 

VOL.  I.— 0,  F.  XX 
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1866.       able  by  the  Defendant  from  the  PlainUS;  the  County 

Walesby     Court  shall  have  jurisdiction  to  try  such  action.    Now 

^      «•  under  the  129th  section  of  stat.  9  &  10  Vici.  c.  95,  it  has 

OOULDITOME.  ' 

been  held,  that  where  by  proof  of  part  payment  the  Plain- 
tiff's demand  is  reduced  below  20Lf  he  is  not  entitled 
to  costs  :  Turner  r.  Berry  {a)  ;  Hudspeth  v.  Yamold(b)^ 
Where  a  Defendant  in  an  action  in  a  superior  Court  proved 
a  set-off  reducing  a  demand  of  above  20/.  to  a  sum  leas  than 
that  amount,  it  was  held  that  the  balance  only  was  '*  re- 
covered" within  the  meaning  of  the  13  k  14  VicL  c.  61,  #. 
1 1 :  Beard  v.  Perry  (c).  The  case  of  Avards,  App., 
Rhodes^  Resp.  (cf),  which  may  be  relied  on  on  the  other 
side,  decided  that  a  Plaintiff  could  not  give  jurisdiction 
to  the  County  Court  by  giving  credit  in  his  particulars  for 
a  set-off,  and  the  Court  held  that  the  term  **  balance  of  ac- 
count," used  in  sect.  68  of  9  &  10  Vict.  c.  96,  could  only 
mean  balance  of  account  after  payment  df  part,  or  after 
the  allowance  of  set-off  as  an  item  in  account,  with  the 
agreement  of  the  parties.  That  case  was  decided  in  1853, 
and  in  1866  was  passed  the  provision  in  the  Act  now  under 
discussion ;  and  the  question  therefore  is,  what  is  meant 
in  its  S4th  section  by  the  words  ^'admitted  set-off?" 
That  Act  must  have  been  passed  to  meet  this  case,  and 
the  term  ''admitted"  must  mean  admitted  by  the  Plaintiff, 
and  not,  as  will  be  said  by  the  other  side,  admitted  by  both 
parties.  [WiUes^  J.,  referred  to  36th  County  Court  Rule.] 
The  effect  of  the  statute  is  to  place  payment  and  set-off  on 
the  same  footing.  If,  however,  **  admitted"  is  to  be  taken 
to  mean  admitted  by  both  parties,  then  there  was  such  an 
admission  in  this  case. 

Prentice   in   support  of  the  rule. — ^Tbe  law  previous 
to  the  passing  of  the  19  k  20  VicL  c.  108,  appears  in 

(d)  5  Ex.  858.  .  (0  3  B.  4  S.  498. 

(h)  0  C.  B.  625.  {d)  8  Eat.  312. 
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the  case  of    Avards,  App.,   Rhodes^  Resp.(a),  and   in  1866. 

Beswich  r.  Capper {b).  But  the  word  ''admitted/'  as  Walbibt 
used  in  that  statute,  must  mean  that  the  set-off  is  a  qouldstons. 
matter  about  which  there  is  no  dispute,  and  on  which 
ihe  County*  Court  Judge  would  not  have  to  pronounce 
an  opinion.  Then  was  there  at  the  time  the  action  was 
brought  an  admitted  set-off?  There  was  no  such  ad- 
mission either  by  Plaintiff  or  Defendant.  [Byles,  J. 
Suppose  the  admission,  though  not  made  on  the  writ, 
was  made  in  the  particulars  of  demand.]  It  would  still 
be  insufficient,  as  made  after  action  brought  The  Plain- 
tiff is  not  bound  to  ipake  the  admission,  and  if  the  De- 
fendant wishes  to  prove  one  it  must  appear  that  there 
was  an  agreement  between  the  parties  to  that  effect  and 
before  action  brought.  The  36th  of  the  County  Court 
Rules  referred  to  by  WHles,  J.,  does  not  bear  the  interpre- 
tation that  part  of  the  claim  can  be  abandoned  in  order  to 
give  jurisdiction,  for  that  would  be  to  abrogate  the  Act 
of  Parliament  which  gives  the  County  Courts  but  a  limited 
jurisdiction.  lWiUes,J.,  referred  to  Meg,  Oen.  13,  Trinity 
Term,  1853-]  A  rule  of  practice  of  the  Sqperior  Courts 
can  be  no  guide  to  the  construction  of  a  statute  affecting 
the  County  Courts. 

Erlb,  C.  J.  I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  The  Plaintiff  claimed  a  sum  exceeding 
50A  at  the  time  the  action  was  brought,  and  there  was  no 
formal  admission  of  a  set-off  before  the  commencement  of 
that  action.  In  the  result  a  set-off  was  allowed,  and  the 
Plaintiff  recovered  the  balance,  19/.  14«.  9d.  That  action 
might  have  been  brought  in  the  County  Court  if  the 
Plaintiff  had  admitted  the  set-off,  and  the  question  is, 
whether  there  was  such  an  admission  in  this  case  as  would 
have  justified  the  Plaintiff  in  bringing  his  action  there. 

(a)  8  £r.  312.  (6)  7  C.  B.  069. 

xx2 
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1866.  My  construction  of  the  words  of  the  statute  19  &  20  Vict. 
Walbibt  c.  108,  s.  24,  '*  after  an  admitted  setoff,"  is, "  if  the  Plaintiff 
GouLDSTOMB.  ^'^^^*®®  ^  admit  the  set-off  at  the  time  of  action  broogbt" 
This  he  has  a  right  to  do.  In  the  present  case  it  was  not 
done,  and  the  Plaintiff  was  entitled,  therefore,  to  make  his 
claim  within  the  jurisdiction  of  the  Superior  Courti,  a 
jurisdiction  which  is  not  to  be  lightly  taken  away. 

Btlbs  and  Smith,  JJ.,  concurred. 

WiLLBS,  J.,  stated  that  for  the  future  he  should  conform 
to  the  view  of  the  rest  of  the  Court  upon  this  question. 

Rule  absolute. 


jl^afit  Appleby  and  Another  v.  Mters. 

Ccmtraet  to  do     The  Plaintiff,  by  an  agreement  in  writing,  contracted  with  the  DefendiDr 

vfork  on  pre-  to  erect  certain  machinery  on  buildingt  provided  by  him  and  under  bit 

mise$  rf another*  control ;   the  works  being  divided  into  different  parts,  with  separate 

Part  jprnform-  prices  for  each :  and  they  were  partly  proceeded  with.    Although  no 

aneo,  specific  "portion"  bad  been  completed,  one  article  was  already  in  nae 

DettruetioH  rf  by  the  Defendant,  when  the  building  and  machinery  were  both  destrojed 

premiiet  fry  by  fire.    Held,  that  there  was  an  implied  promise  on  the  part  of  the 

Jbre.  Defendant  to  provide  and  keep  up  the  building,  and  that  the  Plainbff 

ImplUd  eondU  was  entitled,  upon  the  implied  contract,  to  recover  the  valae  of  the 

Hon,  work  done. 

rpHIS  was  an  action  brought  by  the  Plaintifis,  who  were 
engineers,  against  the  Defendant  to  recover  the  sam 
of  419/.  for  work  done  and  materials  provided,  under  the 
circumstances  set  forth  in  the  following  case,  stated  for  the 
opinion  of  the  Court  without  pleadings : — 

On  the  30lh  day  of  March,  1866,  the  Plaintiflfs  entered 
into  an  agreement  with  the  Defendant  in  these  terms  :— 

"  Specification  and  estimate  of  engine,  boiler,  liftS;  4^., 
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for  B.  Myers,  Esq.,  Sauthwark   Street,  Messrs.    Tillott 
&  Chamberlain,  architects.  Applbbt" 

30th  March,  1865.  _  •• 

1.  Boiler:  To  provide  and  fix  a  Cornish  boiler  14  feet 
long  and  4  feet  3  inches  in  diameter,  made  of  best  Stafford- 
shire platesy  with  a  steam  dome  on  ix>p  2  feet  diameter  and 
2  feet  high. 

The  tube  through  the  boiler  is  2  feet  3  inches  in  diame- 
ter,  and  the  fire  plates  are  of  Lowmoor  iron,  the  end  plates 
are  i  inch  thick,  and  the  shell  plates  f  inch.  It  is  fitted 
with  furnace  door  and  frame,  furnace  bars,  beaver  and  dead 
plate  damper,  with  chain  and  balance-weight  water  gauge, 
2  gauge  coeks,  blow-off  cock,  2  safety  valves,  patent 
steam  gauge  and  safety  ....  plug,  which  admits  the  water 
into  the  fire  and  puts  it  out,  if  there  is  not  sufficient  water 
in  the  boiler.  The  boiler  is  tested  by  hydraulic  pressure  to 
120  pounds  per  square  inch. 

2.  Engine :  To  provide  and  erect  a  horizontal  condensing 
engine  of  6-horse  nominal  power,  the  cylinder  8  inches 
diameter  by  20  inches  stroke,  fitted  with  bright  covers, 
metallic  piston,  steel  piston-rod,  bright  wrought  iron  con- 
necting-rod, wrought  iron  crank-shaft,  with  fly-wheel  and 
wall-bore,  fitted  with  gun-metal  bearings,  governors,  force 
pumps,  suction  and  delivery  pipe,  and  all  clacks,  valves  and 
connections  between  engine  and  boiler. 

The  whole  complete  for  the  sum  of  185/.  6s. 

3.  Shafting:  To  provide  and  erect  a  vertical  shaft  of 
27  feet  8  inches  diameter,  with  hanged  couplings,  bright 
throughout,  with  bevilled  gear  to  drive  from  engine,  and 
bevilled  gear  at  top  to  drive  the  lifts,  with  all  bearings  ne- 
cessary for  the  same,  lined  with  gun-metal,  also  bevilled 
wheels  on  2nd  and  3rd  floors  to  drive  machinery  on  these 
floors. 

4.  Lifts:  To  provide  and  fix  two  patent  lifts,  to  lift 
weights  up  to  15  cwt.>  with  aU  break  gear  and  throwing- 
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1866.       in  and  oat  motion  to  each  loophole.    We  are  to  m»e  the 
Appleby      chains  DOW  in  the  cranes,  and  provide  all  that  is  required 
11^^^^^       in  addition,  together  with  the  guides  necessary  for  carry- 
ing it  and  all  shafting  to  connect  with  the  oiaiD  Tertical 
shaft. 

6.  Shafting,  2nd  and  3rd  floors :  Provide  and  fix  about 
14  feet  of  bright  wrought  iron  shafting,  2  inches  diame- 
ter, with  bright  oottfriings,  2  pulleys  for  driving  lathes,  and 
1  pulley  for  driving  circular  saw ;  a  short  shaft  oo  2Dd 
floor,  with  two  pulleys  tor  driving  the  Toilers. 

The  whole  complete,  with  bangers,  bearera  lined  with 
gun-metal. 

The  last  three  items  for  the  sum  of  1832.  l(k. 

6.  Drying-room  :  To  provide  and  .fix  a  double  row  of 
steam-pipes,  4  inches  diameter,  with  all  bends,  elbows,  &c., 
necessary  to  heat  the  room  to  180*,  and  the  steam-pipes  to 
connect  the  same  with  the  bailer  on  basement. 

7.  Copper  pans :  Provide  and  erect  steam-pipes,  with  all 
connections  to  boiler,  gun-metal  steam-cocks,  &c.,  neces- 
sary for  boiling  the  water  in  the  pan  by  steam. 

The  two  last-named  to  be  erected  complete  for  the  sum 
of27Z. 

8.  Tanks :  To  supply  one  wrought  iron  tank,  to  contain 
600  gallons  of  water,  for  closets,  &c.,  and  the  cane  washing 
troughs,  to  be  heated  by  fiteam,  and  aU  pipes  between  them 
and  boiler,  and  the  fittings  necessary  for  heating  the  water, 
to  be  provided  for  the  sum  of  10/.  lOs. 

9.  Pump  :  To  supply  and  erect  a  patent  double-action 
pump,  capable  of  delivering  about  1,000  gallons  per  hour, 
the  connections  from  well  to  pump,  and  from  pump  to 
£00-gaUon  tank,  for  the  sum  of  14/.  5«. 

10.  Steam-boxes:  Provide  and  erect  one  steam-box, 
4  feet  long  by  2  feet  6  inches  deep  and  2  feet  wide,  for  the 
day  process,  with  all  steam  connections  and  fittings,  for  the 
sum  of  38/.  lOs. 

We  offer  to  make  and  erect  the  whole  of  the  machinery 
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of  the  best  materials  and  workmanship  of  their  respective       1866. 
kinds,  and  put  it  to  work  for  sums  above  named  respec-      Applebt 
tively,  and  to  keep  the  whole  in  order,  under  fair  wear  and       htbei. 
tear,  for  two  years  from  date  of  completion.  All  brickwork, 
carpenters'  and  masons'  work  and  materials  are  to  be  pro- 
vided for  us ;  but  the  drawings  and  general  instructions 
required  for  them  to  work  will  be  provided  by  us,  subject 
to  the  architect's  approval 

(Signed)    Appleby  Bros." 

The  total  cost  of  the  works,  if  they  had  been  completed 
under  the  contract,  would  have  amounted  to  469/. 

On  the  4th  day  of  July,  1864,  a  fire  accidentally  broke 
out  on  the  premises  of  the  Defendant  in  Southwark  Street, 
which  entirely  destroyed  the  premises  and  the  works 
which  then  had  been  erected  by  the  Plaintiffs,  in  part  per- 
formance of  the  contract  above  set  out.  At  the  time  of  the 
fire  the  works  contracted  to  be  erected  as  aforesaid  had 
not  been  completed.  The  premises  upon  which  the  several 
works  were  to  be  erected  were  the  property  of  the  De- 
fendant, in  his  occupation  and  under  his  entire  control. 
The  Plaiptifis  had  access  thereto  only  for  the  purpose  of 
performing  their  contract.  At  the  time  of  the  fire  portions 
of  Nos.  1  to  8  were  erected  and  fixed,  and  some  of  the  ma- 
terials for  others  were  on  the  premises.  The  Defendant 
had  not  completed  the  carpenters'  and  masons'  work  to 
be  prepared  by  him  under  the  agreement.  The  tank  had 
been  erected  by  the  Plaintiffs,  and  was  used  by  the  De- 
fendant by  taking  water  therefrom  for  the  purpose  of  his 
business;  but  the  other  apparatus  connected  with  it,  as 
specified  in  No.  8,  was  not  completed.  The  Plaintiffs' 
workmen  were  still  engaged  in  continuing  the  erection  and 
completion  of  the  same  at  the  time  of  the  fire. 

The  question  for  the  opinion  of  the  Court  was  whether, 
under  the  above  circumstances,  the  Plaintiffs  were  entitied 
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1866.       to  recover  the  whole  or  any  portion  of  the  contract  price. 
Appleby      If  the  Coart  should  be  of  opinion  that  the  PlaintifiB  were 

MTEtf.  entitled  to  recover  for  the  whole,  judgment  was  to  be 
entered  up  for  the  PlaintiflTs  for  4122.  lOs.  If  the  Court 
should  be  of  opinion  that  the  Plaintiffs  were  entitled  to 
recover  for  part  only,  then  judgment  was  to  be  entered  for 
such  sum  as  an  arbitrator  should  direct. 

If  the  Court  should  be  of  opinion  in  ihe  negative,  then 
judgment  of  non  pros,  with  costs  of  defence,  was  to  be 
entered  up  for  Defendant 

HoU  for  the  Plaintiffs.— The  Plaintiffs  are  entitled  to 
recover  for  the  work  actually  done.    This  is  not  the  case  of 
a  contract  where  the  property  passes  only  on  deliveiy. 
Some  of  the  articles  supplied  were  affixed  to  the  Defend- 
ant's premises;   and  as  to  such    articles,   the    property 
actually   passed,  and   the   Plaintiffs  are   clearly  entitled 
to  the  price  agreed  to  be  given  for  them :    Bfenetone  ▼. 
Athawes  {a\     If  the  Defendant  had  paid  for  part  of  the 
goods  before  the  breaking  out  of  the  fire,  it  could  never 
be  contended  that  he  could  sue  the  Plaintiff  for  money  bad 
and  received.    It  is  to  be  observed  that,  in  the  present  case, 
the  premises  destroyed  were  the  Defendant's,  and  the  Plain- 
tiffs are  put  into  the  same  position  as  if  the  Defendant  had 
by  his  own  act  prevented  them  from  completing  their  con- 
tract.     [Smithy  J.  pointed  out  that  there  were  different 
charges  for  the  different  items.]    That  is  so,  and  the  De- 
fendant had  begun  to  use  the  tank  for  his  business.     If  the 
house  had  been  sold,  there  can  be  no  doubt  that  the  fix- 
tures in  question  would  have  passed  by  the  conveyance: 
Story  on  Bailments,  §§  384,  385,  426. 

Hannen  {Philbrich  with  him)  for  the  Defendant-Ibis 
(a)  3  Bur,  1592. 
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is  not  a  question  of  property,  but  whether  a  condition  pre-  1866> 
cedent  has  been  fulfilled.  In  Menetone  y.  Athawesiji)^  Applebt 
there  was  no  stipulation  as  to  the  time  for  payment,  and  mtcrs. 
there  was  no  reason  why  the  Plaintiff  should  not  be  paid 
for  the  work  he  had  performed.  But  there  is  a  distinction 
between  such  a  case  and  one  where  a  time  for  payment 
has  been  agreed  upon.  It  is  stated  in  Chitty  on  Contracts^ 
p.  614,  7th  ed.,  that  **  the  destruction  of  the  work  by  an 
accidental  fire,  or  other  misfortune,  before  it  is  finished  or 
delivered,  does  not  deprive  the  workman  of  his  right  to 
remuneration,  to  the  extent  of  the  work  done,"  and  the 
aboTC  case  is  cited.  But  it  proceeds,  **  unless,  by  the  uni* 
form  custom  of  the  particular  trade,  payment  is  not  to  be 
made  until  the  work  is  completed  and  delivered  ;"  and  re- 
ference is  made  to  Adlard  y.  Booth  (6).  Here  the  Plaintiffs 
were  not  to  be  paid  until  the  work  was  completed,  and  if  a 
party  enters  into  such  an  agreement,  it  is  for  him  to  insure 
his  interest  [ByUs,  J.  It  was  from  the  Defendant's  mis- 
fortune that  the  Plaintiffs  failed  to  complete  their  contract.] 
It  was  a  common  misfortune.  In  Taylor  v.  Caldwell  (c), 
Blackburn,  J.,  in  delivering  the  judgment  of  the  Court, 
says: — ''There  seems  no  doubt  that  where  there  is  a 
positive  contract  to  do  a  thing,  not  in  itself  unlawful,  the 
contractor  must  perform  it  or  pay  damages  for  not  doing 
it,  although  in  consequence  of  unforeseen  accidents,  the 
performance  of  his  contract  has  become  unexpectedly  bur- 
thensome  or  even  impossible."  The  principle  of  that  case 
is  in  the  Defendant's  favour,  and  it  shows  that  an  action 
by  the  Defendant  for  not  completing  the  contract  would 
be  properly  met  by  an  allegation  on  the  part  of  the  Plain- 
tiffs that  the  perishing  of  4he  thing  had  prevented  them 
from  doing  so.  But  on  the  other  hand,  if  the  Plaintiffs 
never  finished   the   work    contracted  for,   the  time  has 

(a)  3  Bw.  1692.  (r)  3  B.  ^  5.  826,  833. 

(6)  7  C.  *  P.  108. 


634  TRiirmr  term. 

1866.       Rtrer  aniTcd  when  the  money  is  payable  by  die  De- 
ArpLKBi      fendant 


V. 

Mtbrs. 


Holl  in  reply. — Taylor  t.  Caldwell  (a)  is  in  the  Plain* 
tiffs'  faTour.  The  action  there  was  in  damages  for  breach 
of  contract,  and  it  was  held  that  on  the  true  con- 
struction of  its  terms,  the  Defendant  was  excused  by 
reason  of  the  impossibility  of  his  giring  the  Piaintiflf 
the  property  to  work  on.  Here  also  the  Defendant  had 
not  completed  the  carpenters'  and  masons'  work  to  be 
prepared  by  him  under  the  agreement.  In  Adlard  ?• 
Booth  {b)  the  fire  was  in  the  Plaintiff's  own  premises. 

[Hannen  was  asked  by  the  Court  to  point  out  the  part 
of  the  agreement  on  which  he  relied  as  proving  that  pay- 
ment was  conteitiplated  only  on  the  completion  of  the 
contract,  and  he  read  the  last  clause  of  the  specification 
and  estimate*  Keating^  J.,  referred  to  Roberts  v.  Hane- 
lock  (c).] 

Cur.  adv.  vult. 

Smith,  J.,  delivered  the  judgment  of  the  Court. 

In  this  case  the  Plaintiffs,  who  are  engineers,  had  con- 
tracted, by  an  agreement  in  writing  with  the  Defendant,  to 
do  certain  works  upon  buildings,  his  premises,  viz.,  to  pro- 
vide and  erect  upon  them  a  steam  engine  and  machinery 
connected  with  it.  The  works  were  divided  into  different 
parts,  and  separate  prices  were  fixed  upon  each  of  those 
parts.  The  Plaintiffs  agreed  to  erect  the  machinery  for 
those  prices. 

The  case  finds  that  the  premises  were  in  the  occupation 
and  under  the  entire  control  of  the  Defendant;  that  all 
parts  of  the  work  were  far  advanced  towards  completion ; 
and  that  some  parts  were  so  nearly  finished  that  the  De- 

<«)  8  fi.  ^  A.  B2B.  (c)  3  B.  4-  Ad.  404. 

(A)  7  C.  *  P.  108. 
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fendant  bad  ased  ibem  for  the  parpoae  of  hts  business;       1866. 
but  that  nooe  of  the  parts  into  which  the  work  had  been  ^^applebt^ 
divided  were  absolutely  complete.    The  works  were  in  tkts       mtem. 
state  when  an  accidental  fire  broke  out  in  the  Defendant's 
premises,  and  destroyed  the  Defendant's  building  and  the 
works  done  upon  them  by  the  Plaintiffs.     The  question 
submitted  to  us  is,  whether  under  the  circumstances  the 
Plaintiffs  are  entitled  to  recover  the  whole  or  any  poKion 
of  tlie  contract  price. 

It  is  clear  that  the  Plaintiflb  cannot  recover  the  wbofe 
contract  price  as  a  specific  sum ;  for  that  was  only  to  be 
paid  on  the  completion  of  the  works,  an  event  whidb  has 
not  happened.  Bat  we  think  that,  under  the  civcnm- 
stances,  they  are  entitled,  upon  an  implied  contract,  to  be 
paid  the  value  of  the  work  done,  which  value,  as  we  assume 
from  the  form  of  the  question,  the  parties  are  content  to 
estimate  upon  a  due  proportion  of  the  contract  price.  It 
was  contended  for  the  Defendant,  that  the  fire  was  a  com- 
mon misfortune  excusing  both  parties  from  the  per {drmaiiee 
of  the  contract,  and  we  were  pressed  to  adopt  the  priocifrfe 
laid  down  by  the  Court  of  Queen's  Bench  in  the  case  of  Tby- 
iar  V.  CMwell  (a).  In  one  part  of  that  judgment  it  is  Aaid, 
no  doubt  in  general  terms,  p»  839 — "  The  principle  seems 
to  us  to  be  that,  in  contracts  in  which  the  performance  de- 
pends on  the  continued  existence  of  u  given  person  or  thing, 
a  condition  is  implied  that  the  impossibility  of  performance 
arising  from  the  perishing  of  the  person  or  thing  shall  excuse 
the  performance."  The  Court  of  Queen's  Bench  may  have 
properly  adopted  and  applied  the  principle  in  the  case  of 
the  contract  before  tbem,  but  we  tliink  it  cannot  be  cor- 
rectly applied  to  the  present  case,  where  the  contract  is  of 
a  different  kind,  and  spears  to  us  to  fall  within  that  qua- 
lification of  the  principle  found  in  the  early  part  of  the  same 
judgment,  where  the  Court  say,  p.  833,  that, ''  i»  the  abunoe 

(a)  3  B.  «  5.  sas. 


636  TRiNiry  tbrk. 

1 866.       of  any  express  or  implied  warranty  thai  the  thing  shall  exist/* 
Applbbt      ^^^  contract  is  not  to  be  construed  as  a  positive  contract, 
MTEfti.       ^°^  ^  subject  to  an  implied  condition  that  the  parties  shall 
be  excused  by  the  perishing  of  the  thing  before  breach. 

By  the  agreement  between  these  parties^  the  machinery 
was  to  be  fixed  to  the  buildings  of  the  Defendant,  so  that 
the  parts  of  it  when  and  as  fixed  would  become  his  pro- 
perty and  subject  to  his  dominion,  and  we  think  we  fulfil 
the  intention  of  those  who  entered  into  this  contract,  by 
holding  that  it  is  an  implied  term  of  it  that  the  Defendant 
should  provide  the  buildings,  the  subject  on  which  the 
work  was  to  be  done,  and  keep  them  in  a  fit  state  to  enable 
the  Plaintiffs  to  perform  their  part  of  the  contract  If  the 
Defendant  had  refused  to  allow  the  Plaintiffs  to  have  the 
use  of  the  buildings,  or  by  his  own  act  or  default  had  ren- 
dered them  unfit  to  receive  the  work,  there  can,  we 
apprehend,  be  no  doubt  that  the  Plaintiffs  might  either 
have  sued  for  a  breach  of  the  contract,  or  have  treated  the 
contract  as  rescinded,  and  recovered  the  value  of  ihe  work 
done  on  a  quantum  valebat  count  These  rights  of  action 
would  accrue  to  the  PlaintiflFs,  not  by  reason  of  any  express 
words  of  agreement,  but  in  virtue  of  the  implied  term  of 
the  contract  to  which  we  have  referred. 

Then  is  the  non-performance  of  this  implied  term  on  the 
part  of  the  Defendant  excused  by  the  happening  of  an 
accidental  fire?  We  think  it  is  not  excused  by  that 
event. 

The  general  rule  of  law  is  clear  that  when  a  man  con- 
tracts to  do  a  thing  he  is  bound  to  do  it  or  make  com- 
pensation, notwithstanding  he  is  prevented  by  inevitable 
accident  We  hold  that  an  implied  promise  is  present  in 
this  contract  on  the  part  of  the  Defendant  to  provide  and 
keep  up  the  buildings,  and  as  a  consequence  he  must  be 
liable  in  this  case,  unless  we  ought  to  annex  a  condition  or 
exception  to  his  promise,  exonerating  him  from  the  per- 
formance of  it  in  the  case  of  fire  or  other  accident    When 
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the  PlaintiflTs  agreed  to  expend  their  materials  and  labour       1866. 
on  buildings  of  the  Defendant,  of  which  he  was  to  retain      applsbt 
possession  and  control,  it  is  reasonable  to  infer  that  it  was       m/kri. 
contemplated  that  the  subject  on  which  the  work  was  to  be 
done  should  be  provided  and  kept  at  his  risk  and  peril,  and 
it  is  unreasonable  to  suppose  that  the  parties  intended  that 
if  a  fire  happened,  in  no  way  attributable  to  the  Plaintiffs, 
the   Defendant   should   be   set  free   from  all   obligation 
under  the  contract     We  think  that  if  we  were  to  imply  an 
exception  or  condition  having  this  effect  we  should   not 
fulfil  but  frustrate  the  real  intention  of  the  parties.     It 
appears  to  us  that  such  a  fire  no  more  excuses  the  Defend- 
ant than  an  eviction  of  both  Plaintiffs  and  Defendant  from 
the  buildings  by  title  paramount  would  have  done. 

No  decision  directly  in  point  was  cited  to  us.  But  the 
learned  counsel  on  both  sides  refer  to  Story  an  Bailments^ 
sect.  426  and  following  sections,  and  each  relied  on  certain 
passages  as  being  in  his  favour.  The  application  of  the 
maxim  **  Res  perit  domino  "  to  cases  of  a  kind  in  some 
respects  like  the  present  is  discussed  by  the  learned  author. 
But  the  authorities  he  has  collected  appear  to  leave  open 
the  precise  question  we  have  to  decide  in  this  case. 

The  judgment  of  the  Court  is  for  the  Plaintiffs  to  the 
extent  before  indicated. 

Judgment  for  Plaintiffs  for  the  value  of  the 
work  actually  done. 
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depoeitioM  under 
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Duke  op  Beaufort  v.  Crawshat. 

Sut  1  &  2  ffill»  4,  e.  22,  i.  10,  enaeti  that  no  ezaininatioD  or  depotition  to 
be  token  by  Tirtite  of  that  Act  ahall  be  read  in  evidence  at  any  trial, 
without  content,  "  unleaa  it  ihall  appear  to  the  aatitfaction  of  the 
Judge,"  that  the  examinant  or  deponent  ia  unable,  from  permanent 
•iekoeM  or  other  permanent  iniinnity,  to  attend  the  triaL  In  ordar  It 
admit  the  depoaition  of  a  witness,  evidence  was  griven  by  a  person  not 
a  medical  man,  that  heliad  seen  him  four  days  before,  that  he  was  ap- 
wards  of  eighty  years  of  age,  and  that  he  was  so  iU  aa  to  be  unabk  to 
move  from  nis  bed.  An  affidavit  by  a  medical  man  was  alto  ten- 
dered. The  Judge  expressed  himself  "satisfied"  with  the  orsl  evi- 
dence, and  admitted  the  deposition. 

Held:  1.  That  tbe  Court  In  hue.  In  virtue  of  its  gennal  juris- 
diction to  supervise  all  proceedinn  before  its  Judges  and 
officers,  has  power  to  review  the  cfecision  of  a  Judge  nodcr 
this  enactment. 

2.  It  will  not,  however,  interfere  unless  satisfied  that  substantial 

injustice  has  resulted  from  his  decision. 

3.  "Permanent  sickness"   means,  not  necessarily  an  incurable 

aicfcness,  but  a  sickness  of  a  grave  and  serious  character,  and  at 
least  so  permanent  as  to  make  it  morallv  certain  that  there  i< 
no  prospect  of  the  attendance  of  the  witness  at  those  atstses 
or  sittings;  and,  per  ByU$  and  Sntiih,  J  J.,  the  interprttatioa 
of  the  term  may  uiffer  according  to  circumstances. 
4w  Mmkie,  that  the  proof  adduced  to  satialy  the  Judge  need  sot 
neceasarily  be  leg^  evidence. 

rpmS  was  an  action  to  try  the  right  to  an  ancient  and 
-*•     several  fiahery  in  the  River  C/$k. 

At  the  trial  before  Blackburn,  J.,  at  the  Spring  Aa^iies 
for  the  county  of  Brecon,  the  Defendant's  counsel  pro- 
posed to  put  in  evidence  the  deposition  of  a  Mr.  Hawhim, 
who  by  reason  of  illness  had  been  examined  under  a  com- 
mission. 

The  Judge's  order  authorizing  the  examination  was  in 
these  terms, — **  On  affidavit  I  order  that  he  be  examined 
at  his  residence,  with  liberty  to  cross  examine,  and  such 
evidence  may  be  used  at  the  trial  saving  just  exceptions." 

This  evidence  was  objected  to  by  the  PlaintiflTs  counsel, 
who  then  called  upon  the  Defendant  to  prove  the  inability 
of  Hawkins  to  attend  the  trial.  For  this  purpose  the 
managing  clerk  of  the  Defendant's  attorney  was  sworn, 
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who  said  that  he,  in  company  with  a  medical  man,  had        1866> 
Been  Mr.  Bawhins  four  days  before  at  his  home,  TFtn^      dokb  op 
Chester,  where  he  was  so  ill  that  he  was  unable  to  move     B*^"^®** 
from  his  bed.     In  cross  examination  the  witness  stated    Crawshay. 
he  had  never  been  a  medical  man ;  but  that  he  observed 
that  the  deponent  was  very  old  (he  was  upwards  of  eighty), 
and  that  his  face  was  drawn  up  in  agony.    His  lordship 
then  expressed  himself  satisfied  on  this  evidence  that  the 
deponent  was  unable  from  permanent  sickness  to  attend 
the  trial,  but  asked  the  PlaintifTs  counsel  to  state  his  ob- 
jection.    It  was  then  urged  that  there  was  no  proof  of 
"  permanent  disability"  within  the  statute.     An  affidavit  of 
the  medical  roan  was  thereupon  put  in  on  behalf  of  the 
Defendant,  and  was  in  these  terms, — ''  I  r^ularly  attend 
Samuel  Hawkmi.    He  has  been  examined.     1  have  seen 
him  to-day,  the  I9th  of  March.     He  is  unable  from  per- 
manent sickness  to  attend  the  trial  of  this  action  at  the 
Assizes  for  the  county  ot  Brecon.    The  permanent  sickness 
from  which  he  suffers  is  chronic  gout,  and  at  the  present 
time  he  is  confined  to  his  bed  with  an  acute  attack  of 
gout  in  both  feet  and  knees,  and  is  unable  to  move.*'    The 
learned  Judge  then  admitted  the  deposition. 

A  verdict  was  found  for  the  Defendant. 

In  Eaeter  Term  {April  17), 

Orave  obtained  a  rule  for  a  new  trial  on  the  ground 
that  the  evidence  of  Bawhins  had  been  improperly  re* 
ceived. 

Manisty,  JDowdeswell  and  B,  Allen  now  showed  cause. — 
First,  the  Judge,  who  presides  at  the  trial,  is  the  sole 
judge  as  to  whether  a  witness  is  too  ill  to  attend.  By 
Stat.  1  Will.  Ay  c.  22,  s.  10,  the  deposition  is  not  to  be 
read  in  evidence,  unless  it  shall  appear  to  the  satisfaction 
of  the  Judge  that  the  deponent  is  unable  from  permanent 
sickness  or  other  permanent  infirmity  to  attend  the  trial. 
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His  decision  cannot  be  reviewed  on  that  point     In  the 
.  case  of  Winsor  v.  The  Queen  (a),  it  was  held  that  the  de- 
cision of  the  Judge  discharging  a  jury  from  giving  a  ver- 
dict was  not  subject  to  review.      In  Stanhope,  App.  v. 
Thorsby,  Resp.  (fi),  an  order  made  by  the  local  authority, 
appointed  by  order  of  the  Privy  Council,  prohibited  the 
removal  of  cattle^  except  fat  ones  with  the  licence  of  a 
justice,  in  which  he  was  to  state  that  he  had  been  satis- 
fied, by  the  evidence  of  an  inspector  or  otherwise,  that 
there  had  been  no  case  of  cattle  plague  within  a  certain 
distance ;  and  it  was  held  that  the  Sessions  could  not  in- 
quire into  the  evidence  on  which  the  justice  granted  a 
licence,  there  being  no  fraud  by  the  applicant  for  it   [They 
also  referred  to  BartUii  v.  Sm»M(c).]    Very  loose  evi- 
dence may  be  given  to  satisfy  the  Judge,  which  would  not 
be  admissible  to  go  to  a  jury.    The  wording  of  sect  10  of 
this  statute  is  more  like  the  wording  of  stat  1 1  &  12  Viet, 
c.  42,  s.  17,  than  that  of  any  other,  and  in  the  case  of 
Regina  v.  Stephenson  {d),   which   is  a  decision  on  that 
section,  it  was  held,  that  it  is  for  the  presiding  Judge  at 
the  trial  to  decide  as  to  the  sufficiency  of  the  evidence  that 
a  witness  is  too  ill  to  travel,  and  that  the  Court  will  not 
interfere  with  the  exercise  of  his  discretion.     Reasonable 
proof  of  the  necessity  of  resorting  to  the  depositions  need 
only  be  given  :  Starhie  on  Evidence,  4th  ed.  p.  412.    In 
certain  cases  where  a  Judge  has  power  under  a  statute  to 
certify  as  to  costs,  it  has  been  held  that  the  Court  will 
not  review  his  decision :   Barker  v.  HoUier  {e) ;  Conn  v. 
Facey(f);   Twigg  v.  Potts  (g);   Merrick  r.  Wakleg  {h) ; 
Bury  V.  Dunn  (i).     And  where  the  Court  or  a  Judge  has 
power  to  direct  that  the  Plaintiflf  shall  recover  his  costs. 


(a)  6  B.  4  5.  143. 
{b)  Ante,  459. 
(0  11  Jf.  4^.483. 
(rf)  D.L.ir  C.  C.  C. 
(e)  S  M./^W.  513. 


165. 


(/)  4  J.  4  E.  68. 
(g)  4  DowL2G6. 
(A)  11  L.  J.,  Q.B.  249. 
(i)  I  D,^  L  141. 
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as  under  the  County  Court  Act,  15  &  16  Vict.  c.  64,  *.  4, 
the  Court  will  not,  on  facts  substantially  the  same  as  those 
before  the  Judge,  exercise  the  power  given  to  them: 
Hatch  V.  Lewis  (a). 

Secondly.  If  the  decision  of  the  Judge  can  be  reviewed, 
the  evidence  given  here  was  sufficient ;  for,  in  addition  to 
the  parol  evidence,  there  was  an  affidavit  of  a  medical  man, 
which  was  admissible  to  satisfy  the  Judge.  In  Knight  v. 
Campbell,  Guildford  Summer  Assizes,  1848,  cited  in  Taylor 
on  Evidence,  4th  ed.  p.  474,  such  an  affidavit  was  admitted 
by  Pollock,  C.  B.,  as  sufficient  proof  of  the  permanent 
sickness  of  a  deponent  to  let  in  his  deposition. 


1866. 


Duke  of 
Beaufort 

9. 

Ceawbbay. 


Orove,  H.  Giffard,  and  O.  B.  Hughes  in  support  of  the 
rule. — First,  it  is  in  the  power  of  the  Court  to  review  the 
decision  of  the  Judge  at  Nisi  Prius  upon  this  question : 
Taylor  on  Evidence,  pp.  35 — 36,  4th  ed.  The  words  of 
the  statute  go  no  farther  than  to  show  that  the  reception  of 
evidence,  in  the  case  of  the  illness  of  a  witness,  is  for 
the  Judge.  They  put  the  matter  on  the  same  footing  as 
other  questions  of  a  similar  nature ;  as,  for  instance,  the 
right  of  a  judge  to  decide  whether  a  document  has  come 
from  the  proper  custody :  Doe  dem.  Jacobs  v.  Phillips  (&). 
Even  where  a  mere  matter  of  fact,  proper  for  a  judge  to 
decide,  has  been  disposed  of  by  him,  the  Court  are 
entitled  to  review  the  decision :  Wright  v.  Doe  dem. 
Tatham^  per  Parke^  B.(c).  [They  also  cited  Boyle  v. 
Wiseman  {d) ;  Doe  dem.  Jenkins  v.  Davies  (e)  ;  Doe 
dem.  Earl  of  Shrewsbury  v.  Keeling  (f).]  [Byles,  J. 
Will  a  bill  of  exceptions  lie  here  ?]  No ;  and  that  is  a 
stronger  reason  for  the  Court  entertaining  the  question. 
All  that  a  Judge  does  at  Nisi  Prius  is  reviewable,  unless  the 
review  of  the  particular  matter  is  expressly  taken  away  by 


(a)  1  E.ifN.  367. 
(6)  8  Q.  B.  158. 
(c)  7  ^.  4  £.  313,  356. 
VOL.  I. — 0.  P. 


{d)\\  Ex  360. 
(e)  10  Q.  B.314. 
(/)  11  Q.B.  884. 
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statotey  and,  in  such  cases,  dear  peremptory  langoage  is 
always  used.  If  it  is  conceded  tjsat  the  Couits  in  Banco 
have  such  a  general  surveillance^  then  the  words  ^'  to  the 
satisfaction  of  the  Judge"  cannot  of  themselves  oust  their 
jurisdiction.  The  object  of  those  words  must  be  to  point 
out  to  the  Judge  that  it  is  for  him,  and  not  for  the  jury, 
to  decide  the  particular  matter  specified.  Stephensohi 
ease  {a)  is  distinguishable,  because  there  the  appeal  was 
to  a  Court  instituted  for  the  purpose  of  deciding  upon 
points  of  law  only,  not  of  fact  Under  the  CJommon  Law 
Procedure  Act,  1854,  17  &  18  Vict.  c.  125,  b.  31,  the 
Court  is  excluded  from  reviewing  a  Judge's  decision  upon 
a  question  relating  to  stamps ;  but  such  an  express  prohi- 
bition is  in  favour  of  the  Plaintiff's  ccMitention  that  the 
general  power  of  review  exists. 

Secondly.  Assuming  that  the  Judge's  discretion  is  re- 
viewable, here  was  no  ''  permanent"  disabUity  within  the 
meaning  of  the  Act  In  one  sense,  chronic  gout  may  be 
said  to  be  permanent  sickness ;  but  the  question  is  whether 
the  illness  in  this  particular  instance  was  of  so  permanent  a 
character  as  to  render  postponement  of  the  trial  practically 
useless.  In  cases  under  the  1 1  &  12  Vict.  c.  42,  s.  17,  where 
the  words  are  ''  so  ill  as  not  to  be  able  to  travel,"  it  has  been 
held  that,  at  least,  the  surgeon  in  attendance  should  be 
called :  Reg.  v.  RHey  (b).  Here  also  the  Judge  should 
iiave  had  the  oral  evidence  of  the  medical  man.  His  affi- 
davit was  not  evidence,  and  was  improperly  received. 


Erlb,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  It  was  a  motion  for  a  new  trial  on  the  ground 
of  the  improper  reception  of  evidence.  The  evidence  in 
question  consisted  of  the  deposition  of  a  person  of  the 
name  of  Hawkins,  and  was  received  by  the  learned  Judge 
at  the  trial  on  an  oral  statement,  by  which  it  appeared  to 
his  satisfaction  that  Hawkins  was  unable,  from  permanent 
(o)  L.  4  C.  165.  (6)  3  Car.  ^  Kir,  116. 
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iickneBfi  Or  |>efnauieiit  infirmity^  to  attend  th^  tmL  AU  1866. 
though  a  person  who  was  sent  down  to  se6  him  slated  to  dokb  or 
the  Court  the  symptoms  he  had  observed,  it  is  said  that  thift  Beaufort 
Judge  acted  on  evidence  that  ought  ilot  to  have  satisfied  Csawbhay. 
him»  and  that  we  ought  therefore  to  grant  a  new  trial.  The 
first  point  to  be  determined  is,  whether  we  have  jurisdiotion 
to  review  the  decision  of  the  learned  Judge,  The  words  of 
the  statute  1  WUl.  4,  c.  22,  s.  10,  are  that  ''it  shall  appear 
to  the  satisfhction  of  the  Judge"  presiding  at  the  trial ''  that 
the  examinant  or  deponent  is  ^  «  .  unable  from  permanent 
sickness  or  other  permanent  infirmity  to  attend  the  trial  :** 
It  was  said,  with  a  good  deal  of  force  and  clearness,  that 
the  statute  bad  entrusted  the  decision  of  that  point  entit^ly 
to. the  Judge  at  the  trial,  that  it  made  him  supreme  in  th6 
matter,  and  gave  no  other  tribunal  power  to  consider  what 
he  had  done.  Bat  as  to  that  part  of  the  ailment,  Mn 
Grove  and  those  who  are  with  him  have  shewn  that  that 
construction  cannot  be  tnaintained.  The  Judge  at  Nisi 
Prius  sits  as  a  member  of  the  Court,  and,  unless  where 
otherwise  provided  by  statute,  the  expression  of  his  opinion 
is  subject  to  review  by  the  Court  in  Banco  ftt)m  which  the 
record  came.  At  the  close  of  the  argument  I  did  not 
feel  any  doubt  that  the  words  of  the  Act  are  not  suffi« 
cient  to  prevent  the  Court  from  having  ltd  ordinary  jurist 
diction  over  the  decision  of  one  of  its  Judges^  If  the 
words  of  the  Statute  were  that  the  Judge  should  finally 
decide,  and  that  the  Court  in  Banco  should  have  no  power 
over  his  decision,  of  course  the  question  would  be  difierenti 
Then,  having  that  general  jurisdiction,  Ought  we  to  exer* 
ctse  it  by  holding  that  the  learned  Judge  made  a  mistake^ 
and  that  a  new  trial  should  follow.  I  think  that,  upon 
that  part  of  the  case,  the  Plaintiffs  argument  has  iailed» 
The  strong  presumption  is  that  the  Judge  before  whom  the 
matter  came  for  decision  had  greater  means  of  deciding^ 
because  he  had  the  evidence  of  his  own  eyes  to  see  the 
witnesses,  and  the  evidence  of  his  own  ears  to  hear  what 
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1866.  they  said,  whereas  we  have  only  the  account  of  what  passed 
DoKiTof  before  him.  Moreover,  I  am  of  opinion  that  we  ought  not 
Bkaufokt  iq  exercise  the  jurisdiction  which  we  have  as  a  last  resource, 
Ckawbhat.  unless  we  are  dear  that  injustice  would  be  done  if  we  did 
not  interfere.  If  we  could  see  that  the  Judge  had  been  mis- 
led by  anything  like  a  fraudulent  contrivance,  or  if  there 
bad  been  anything  like  a  resort  to  falsehood  on  the  part  of 
those  who  had  the  deposition  read,  there  would  have  been 
an  end  of  the  matter;  in  such  case  we  ought  to  interfere, 
and  we  would  interfere.  But  I  do  not  see  thejeast  ground 
for  thinking  that  anything  of  the  sort  has  taken  place  here ; 
neither  do  I  find  any  reason  for  coming  to  the  conclusion 
that  injustice  has  been  done  by  a  mistake  as  to  facts. 
I  cannot  see  for  certain  that  Mr.  Hawkins  could  have 
attended  the  trial.  He  would  be  clearly  within  the  section 
if  the  words  had  been  *'  unable  to  attend  the  trial."  The 
words  are,  however,  unable  '^  from  permanent  sickness  or 
from  other  permanent  infirmity ;"  and  the  great  stress  of 
the  ai^ument  has  been  directed  to  this — was  he  unable, 
from  permanent  sickness  or  permanent  infirmity,  to  attend  ? 
Then  the  question  is,  what  is  the  meaning  of  **  permanent 
sickness  ?"  I  have  known  a  large  class  of  human  beings 
who  are  incurable,  such  as  those  who  are  taken  into  hos- 
pitals dedicated  to  persons  who  have  been  ascertained  to 
be  absolutely  incurable.  I  do  not  think  the  statute  meant 
anything  approaching  in  degree  to  that ;  but  looking  at 
the  whole  of  the  context,  it  states  in  effect  that  you  shall 
not  have  the  examination  read  on  a  mere  casual,  passing, 
transient  failure  of  health,  but  that  there  must  be  a  good 
deal  more.  That  is  all  that  the  statute  requires;  for  it 
may  be  observed  that  the  examination  is  also  to  be  read  if 
it  appears  to  the  satisfaction  of  the  Judge  that  the  exa- 
minant  is  beyond  the  jurisdiction  of  the  Court.  If  the 
examinant  was  just  across  the  Tweedy  or  at  sea  on  his 
passage  to  Dublin  or  to  Calais,  he  would  be  beyond  the 
jurisdiction  of  the  Court ;  and  it  is  clear  that  the  Judge 
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would  have  to  receive  the  deposition,  though,  for  ought 
that  appears,  an  hour  after  the  trial  the  man  might  be  in 
England,  walking  about  the  town  of  Brecon.  I  agree, 
however,  with  Mr.  Grove,  that  the  great  thing  is  to  prevent 
the  statute  being  rendered  the  means  of  exempting  wit- 
nesses from  cross-examination ;  but  the  provisions  in  that 
respect  are  not  so  stringent  as  has  been  suggested.  The 
words  of  the  statute  being — ''  unable  from  permanent 
sickness  or  other  permanent  infirmity,"  that  must  mean 
such  a  degree  of  permanence  as  to  make  it  morally  sure 
that  there  is  at  least  no  prospect  of  his  attending  those 
assizes  or  sittings.  I  will  not  attempt  the  impossible  task  of 
defining  the  degree  of  sickness  implied ;  but  there  was  good 
evidence  here  of  a  disease  of  a  grave  and  serious  extent 
To  say  nothing  of  the  patient  being  beyond  threescore 
years  and  ten,  he  had  carried  chronic  gout  about  with  him 
for  some  time,  and  at  that  particular  season  an  acute  attack 
of  gout  had  supervened.  Then  the  witness  says,  ^  I  swear 
that  I  believe  he  is  unable  to  attend."  Is  that  an  ex- 
aggerated account  of  the  state  of  this  witness  ?  It  was 
open  to  inquiry  by  the  other  side,  and  they  did  send  a  man 
down  who  had  seen  him  a  short  time  before.  We  are  now 
called  on  to  say  that  the  Judge  who  presided  made  a  mis- 
take, and  that  justice  requires  that  there  should  be  a  new 
trial,  because  these  depositions  were  improperly  put  in. 
But  I  cannot  see  that  the  learned  Judge  was  wrong,  and 
unless  I  could  clearly  see  that  he  was,  I  should  not  feel 
myself  authorized  to  overrule  the  conclusion  to  which  he 
has  arrived.    « 


1866. 


Ddke  of 
Beaufort 

V. 

Crawshay. 


WiLLEs,  J.  I  am  of  the  same  opinion.  Although  my 
mind  has  fluctuated  on  the  subject,  as  at  present  advised  I 
am  far  from  agreeing  with  the  learned  author  of  Taylor  on 
Evidence,  that  the  ruling  of  the  Lord  Chief  Baron  in  the 
case  at  Guildford  was  erroneous ;  and  I  should  require 
very  great  consideration  before  I  could  bring  myself  to 
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differ  fpom  the  opinion  of  that  learned  Judges  who  uQque»- 
tionc^bly  must  have  very  conaidereble  knowledge  of  what 
was  the  practice  in  respect  of  adniittieg  such  depoeitioiia. 
I  would  refer  in  passing  to  TUtf  «  Pmc^ioe,  9th  ed«  pp.  771 
and  810,  for  information  as  to  the  practice  that  formerly 
prevailed  with  respect  to  interrogatories  for  the  ezaminalioo 
of  witnesses  abroad*  And  any  doubt  I  might  feel  in  over- 
ruling the  decision  of  the  Lord  Chief  Baron  would  be  foF 
tified  by  what  took  place  in  the  case  of  Jteg^  v.  Ifyk  (a). 
That  was  a  cpmmisaioQ  to  inquire  as  to  the  existence  of 
certain  Crown  debts  for  the  purpose  of  putting  the  fitcts  oo 
the  record;  on  the  trial  before  a  jury  an  affidavit  of  debt 
was  the  only  evidence  that  was  given^  and  the  Court  was 
applied  to  to  quash  the  inquisition,  on  the  groaod  of  the 
admission  of  illegal  evi^ncei  and  it  was  said  by  Pmrhe, 
B.,  that  the  rules  of  evidence,  as  applicable  to  trials  be- 
tween  party  and  party  and  criminal  trials^  had  grown  up 
9A  the  result  of  practice,  nqt  by  the  law  of  the  land.  I 
.  refer  to  this  tp  show  that  it  is  quite  a  miatake  to  suppose, 
as  has  been  sometimes  suggested,  that  at  a  trial  at  Nisi 
Prius  you  must  necessarily  have  the  witness  present  to 
be  cross-examined.  An  affidavit  though  it  might  kad 
to  a  mistake  in  one  instance,  might  prevent  ia  noany  in- 
stances a  useless  and  ruinous  expense..  What  weig^ 
most  on  my  mind  was  the  suggestion  of  Mr.  Gravdk 
that  evidence  of  this  kind  might  easily  be  fabricated— 
that  people  might  sign  without  consideration  what  wss 
put  down  on  paper  for  them  to  sign,  when  they  would 
not  like  to  state  it  in  open  Court  if  they  were  sutyect  to 
cross-examination  (6).  On  the  other  hand,  evidence  of 
that  kind  is  for  the  same  reason  open  also  to  easy  exposure 
if  it  be  false,  and  it  is  quite  competent  to  a  person,  who 


(a)  9M.iW.  227. 

(6)  '*  Simplicior  contra  tabalat  piigna.  Nam  minus  obttitisse  Tidetiir 
l^ftdor  hitcr  pauoos  sij^atorei,  et  pro  diffidentia  premitnr  sbtentia."— 
Q»iniUl4m.  liul^  Qraf.  lib,  5,  c  7. 
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complains  of  false  soggestions  made  for  the  parpose  of       1866. 
induciog  the  Judge  to  admit  eridence  by  depositions,  to      ]>okb  of 
make  inquiry  and  inform  the  Court  of  the  ialsehood,  upon     Bbaufoxt 
doing  which  he  would  obtain  the  redress  of  a  new  trial ;    Ceawsbay. 
and  if  it  should  appear  right  to  the  Court  he  woutd  also 
obtain  an  iDdcmnificattoa  for  all  the  expenses  to  which  he 
had  been  unjustly  put. 

The  next  question  is  with  regard  to  the  meaning  of 
''  percoanent"  illness  ta  the  statute.  I  entirely  agree  with 
my  Lord  on  that  point  also,  and  do  not  propose  to  add  a 
word  to  what  he  has  said.  If  it  was  intended  that  ^  per- 
manent "  should  have  the  sense  of  ''  incurable/'  that  word 
would  have  been  introduced  into  the  statute* 

Then  comes  the  question,  the  answer  to  which  will  dispose 
of  the  rule,  what  is  the  meaning  of  proved  ''to  the  satisfac* 
tion  of  the  Judge?"  Apart  from  the  considerations  which 
I  have  already  discussed  as  to  the  media  of  proof  that 
he  ought  to  have  before  him,  I  af^rehend  that  the  slightest 
effect  that  can  be  given  to  the  words  proved  *^  to  the  satis-^ 
faetbn  of  the  Judge/'  is  that^  if  there  is  evidence  upon 
which  be  might  reasonably  come  lo  the  cenclusioD  that 
the  evidence  was  receivable,  the  Court  ought  not  to  inter- 
fere simply  because  it  is  not  proved  to  their  satisfaction 
that  the  chrcnmstances  existed  under  which  the  evidence 
is  by  the  statute  required  to  be  received.  That  weald 
be  to  contradict  the  statute ;  to  subetitnte  the  satis&c^ 
tion  of  the  Court  for  the  satisfaction  of  the  Judge  at  the 
trial.  I  think  this  cau  be  well  illustrated,  and  the  in- 
tention of  the  Legislature  clearly  established,  by  consider- 
ing what  would  be  the  effect  if  the  Judge  were  not  satisfied 
at  the  trial.  Suppose  the  deponent's  illness  was  testified 
to  by  a  number  of  witnesses  who  were  interested,  or  who, 
from  what  had  passed  in  the  course  of  their  cross-exami- 
nation in  the  previous  part  of  the  trial,  were  witnesses  whose 
evidence  he  did  not  believe,  and  did  not  think  ought  to 
be  acted  upon  by  him ;  and  suppose  for  that  or  for  any 
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^866«       of  the  lesser  grounds  upon  which  a  Judge  in  bis  discretion 
Duke  of      may  think  proper  not  to  act  on  the  evidence  though  admis- 
EAuroET     gjy^^  ^jjg  jmig^  ^erg  ^  reject  the  deposition,  would  it  be 
Ceawihay.    competent  to  the  Court  to  say,  though  they  had  not  seen 
the  witnesses,  were  not  present  at  the  time,  and  had  not 
the  same  means  of  knowing  what  weight  should  be  gi?en 
to  the  evidence,  that  ihetf  were  satisfied,  and  that  therefore 
there  ought  to  be  a  new  trial  ?     It  is  impossible  that  that 
notion  can  be  sustained.      Therefore   we  are  driven  to 
this — that  if  we  were  dealing  simply  with  the  langoage 
of  the  statute  we  should  have  no  means  of  interfering. 
But  the  Court  is  not  therefore  powerless  to  prevent  in- 
justice, because  we  have  a  general  jurisdiction  by  which  we 
may  prevent  an  abuse  of  our  process  of  any  kind  whatever; 
and  in  this  jurisdiction  is  included  the  power  of  setting 
aside  verdicts  in  cases  in  which  it  appears  to  the  Coart 
that  justice  has  not  been  done  at  the  trial.     The  true  re- 
sult to  my  mind,  therefore,  appears  to  be,  that,  unless  the 
was  the  proper  subject  matter  of  a  bill  of  exceptions,  the 
jurisdiction  of  the  Court  in  granting  a  new  trial,  even  if  we 
were  dissatisfied  with  what  satisfied  the  Judge,  ought  not 
to  be  exercised  unless  it  is  made  out  that  injustice  has 
been  done.     Now  this  may  seem  vague,  but  in  practice 
it  has  been  found  precise  enough ;  and  it  has  abundance  of 
authority  and  illustration  in  its  favour.     I  may  refer  to  the 
case  of  a  Judge  at  the  trial  wrongly  ruling  which  vms  the 
proper  party  to  begin.    This  may  no  doubt  in  some  cases 
produce  very  serious  inconvenience,  resulting  in  what  may 
be  properly  called  injustice.     It  has  been  settled,  however, 
that  the  Court  will  not  interfere  in  such  a  case  by  granting 
a  new  trial,  unless  it  appears  that  substantial  injustice  has 
resulted.     That   was   laid  down  in  Brandfard  v.  Fret- 
man  (a).     In  Black  v.  Jones  (6)  also,  which  was  a  motion 
for  a  new  trial,  the  Court  of  Exchequer,  consisting  of  the 
Lord  Chief  Baron  (Pollock),  and  Parke  and  Alderson^  BB., 
(a)  5  Ex.  734.  (h)  6  Ex.  213. 
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stated  that  no  bill  of  exceptions  would  lie  to  the  ruling  1866. 
of  a  Judge  upon  a  collateral  point;  it  must  be  an  exception  Duke  of 
to  bis  ruling  upon  a  msCtter  of  law,  on  which  a  Judge  is  baufort 
bound  to  instruct  a  jury.  But  Pollock,  C,  B.,  at  p.  216,  Crawshat. 
went  on  to  observe  that,  *^  if  at  any  time  the  Court  should 
feel  that  great  injustice  had  been  done  by  an  erroneous 
statement  of  a  point  of  law,  though  purely  collateral,  no 
doubt  it  would,  in  the  exercise  of  its  sound  discretion,  give 
relief."  I  need  not  pursue  the  authorities  farther,  because 
I  could  not  do  so  without  getting  upon  ground  which  might 
be  questionable.  I  have  stated  enough  to  show  that  the 
Court  is  doing  nothing  unprecedented,  and  that  in  a  case  of 
this  description  there  is  abundant  authority  for  saying  that 
the  Court  ought  not  to  interfere  unless  injustice  has  been 
done  ?  It  lies  on  the  party,  who  seeks  to  set  the  discre- 
tionary jurisdiction  of  the  Court  in  motion,  to  prove  that  in* 
justice  has  been  done.  I  was  at  first  struck  by  Mr.  Chrove^s 
argument,  that  wrong  is  necessarily  done  by  putting  in  the 
evidence  of  a  witness  who  might  peradventure  be  produced 
in  Court  for  cross-examination.  But  with  reference  to 
this  particular  proceeding,  I  think  that  argument  must 
be  treated  as  a  fallacy,  because  the  legislature  has  antici- 
pated the  objection  by  allowing  the  witness,  under  certain 
circumstances  to  be  made  out  to  the  satisfaction  of  the 
Judge,  to  be  examined  without  being  exposed  to  cross-ex- 
amination ;  therefore  it  is  really  begging  the  question  to 
say  that  that  is  sufficient  injustice  to  induce  the  Court  to 
interfere.  The  only  injustice  that,  as  far  as  I  can  make 
out  at  present,  should  induce  the  Court  to  interfere,  is  to 
prove  that  the  Judge  acted  on  an  untrue  suggestion.  That 
injustice,  if  it  existed  in  point  of  fact,  might  have  been 
made  out,  by  inquiries  since  the  trial  as  to  the  real  state 
and  condition  of  the  old  man  whose  depositions  were  put 
in.  This  is  the  bare  case  of  a  suggestion  that  the  Judge, 
upon  what  was  before  him,  came  to  an  erroneous  con- 
clusion ;  there  has  not  been  any  attempt  to  show  that  that 
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^^66*      conclusion  was  an  unjiwt  one,  or  that  the  same  woald  not 

DuKB  or     be  arrived  at  upon  more  full  information  if  a  new  trial  weie 

^^9!  '*    to  ^^  plaiee.    Upon  this  latter  gionnd,  I  think  that  the 

CRAwsHAf ,    Q^art  ^j^  i^^j^  ^^  ^  interfere  and  that  the  role  ought  to 

be  discharged. 

Btlis,  J.    I  am  of  the  same  opinion.    I  oertainly  did 
entertain  some  doubt  as  to  the  question  whether  or  not  the 
decision  of  the  Judge  was  not  final  until  I  heard  the  argvi* 
ment  of  Mr*  Qnme.    But  he  has  abundantly  satisfied  me 
that  we  have  power  to  supervise'  what  has  been  don^  oo 
the  general  principle  that  there  is  in  this  Court,  as  wel) 
as  in  every  other  Superior  Court,  a  jurisdictioa  t9  super- 
vise all  proceedings  before  the  Judges  in  actions  in  this 
Court,  and  also  the  proceedings  of  inferior  oflGioers^  judicial 
as  well  as  ministerial,  sherifEs,  masters,  and  others.    The 
observation  of  Mr«  Hughes  was  very  strong,  that  if  the  sta- 
tute had  meant  to  exclude  that  the  legislature  might  hafe 
very  easily  added  the  words,  ^  whose  decision  shaH  be  finaL'' 
I  conceive  that  what  has  been  done  is  capable  of  review  by 
this  Court ;  but  still  the  omuprobandi  is  now  shifted.  It  lies 
upon  those  who  impeach  the  decision  of  the  Judge,  who  wss 
required  by  the  statute  to  decide  the  question,  to  satisfy 
us  that  be  was  wrong,  and  possibly  to  go  farther^  and 
show  that  some  fraud  or  injustice  would  be  done«    At  all 
events,  one  or  the  other  must  be  done.    We  ought  to  have 
it  shown  that  he  was  wrong  in  point  of  law,  or  that  theie 
was  frauds  or  that  some  injustice  has  been  done.    I  do  not 
think  that  one  of  those  three  matters  is  made  out  on  the 
present  occasion*    That  being  so,  the  decision  of  the  Judge 
must  stand.     I  cannot  help  observing  upon  this,  though  not 
at  all  dissenting  from  what  my  Brother  Wilier  said  on  the 
subject  of  the  affidavit,  that  the  matter  is  in  this  position : 
that  the  Judge  decided  to  admit  the  deposition  of  the  wife* 
ness  before  the  affidavit  was  read.    That  being  so,  he  de* 
cided  upon  the  testimony  of  a  man  who  was  examined  and 
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cn>s8^xiimil9d  oa  oath>  that  from  i\^  age  of  the  deponent,       1 866. 

m  well  aa  the  nature  of  bi9  infirmity,  be  was  not  able  to      DinuToT^ 

h^  prqaeot      I  agree  with  what  has  been  said  by  my     Beaufort 

Lord  and  my  Brodier  WilUs  as  to  the  meaning  of  the  word    Crawiuax. 

<'  permanent,'*  that  it  is  not  necessary  to  define  it,  and  that 

it  would  be  exceedingly  difficult  to  do  so^    Possibly  the 

word  ^'  permanent"  may  receive  different  meanings  under 

different  circumstances.     Suppose,  for  instance,  that  a 

witness  was  to  be  examined  at  the  coming  sittinga  at  Nisi 

PriuB,  and  there  are  no  mora  sittings  at  Nisi  Prius  until 

next  Decemlw,  if  it  be  shown  that  he  will  not  be  alive,  or 

that  he  will  be  unable  to  attend  next  December,  ought  not 

his  examination  to  be  read?    But  suppose  the  same  cause 

to  be  tried  before  the  sheriff  of  Zotdbn,  who  sita  every 

fortnight,  does  "  permanent"  there  mean  the  same  thing? 

It  is  no^  however,  necessary  to  decide  that  question*    I 

have  only  one  other  observation  to  make.    Speaking  for 

myself,  it  must  not  be  considered  that  I  am  putting  any  con* 

struction  whatever  on  the  statute  of  the  11  &  12  Vici^c.  42, 

s^  17,  which  is  in  very  different  language  and  relates  to 

criminal  proceedings,  where  the  words  are  if  '^  it  shall  be 

proved  by  the  oaih  or  affirmation  of  any  credible  witness," 

that  a  person  is  '^  so  ill  as  not  to  be  atble  to  travel" 

Nothing,,  so  far  as  I  am  conc^ned,  in  the  <^nion  I  have 

given  on  tbia  case^  has  any  application  whatever  to  that 

statute, 

WiiiLBs,  J^  I  entirely  agree  with  my  Brothea^  Bylat  in 
that  observation,  and  wish  to  guard  myself  in  the  same 
way. 

Smith,  J«  I  am  of  the  same  opinion*  I  agree  in.  the 
observations  with  reference  to  tiie  general  jurisdiction  of 
a  Court  of  Record  as  to  the  trial  of  issues  firom.  itself, 
and  as  to  the  conduct  of  the  presiding  Judge ;  but  I  think 
that  the  Court  ought  not  to  review  his  decision  undei? 
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the  statate  in  the  sens^  of  sabstitutiDg  their  discretion  for 
'  bis.  The  statute  enacts  that  no  deposition  shall  be  read, 
**  unless  it  shall  appear  to  the  satisfaction  of  the  Judge" 
that  the  deponent  is  unable  to  attend.  It  is  the  mind  of 
the  Judge  that  is  to  be  satisfied,  and  the  Court  ought 
noty  on  light  grounds,  to  assume  to  themselves  the  power 
of  putting  their  mind  in  the  place  of  his,  and  saying  they 
are  not  satisfied  upon  that  evidence  which  satisfied  him. 
If  it  were  proved  that  there  was  perversity  or  mistake  or 
fi*aud  on  the  part  of  those  who  put  forth  the  deposition, 
then  the  power  of  the  Court  exists  to  say  that  the  conduct 
of  the  trial  was  not  to  their  minds  satisfactory.  In  this 
case  I  cannot  find  that  the  Judge  has  done  anything  which 
be  was  not  perfectly  entitied  to  do.  He  had  oral  evidence 
before  him  upon  the  question  whether  or  not  the  witness 
was  affected  with  permanent  sickness  and  unable  to  attend 
the  trial,  and  that  evidence  satisfied  his  mind  that  such  was 
the  fact  The  utmost  that  can  be  said  is,  that  two  views  may 
be  taken  of  the  evidence.  It  might  not  have  satisfied  some 
minds  that  the  deponent  was  suffering  from  permanent  sick- 
ness, while  other  minds  it  might  have  satisfied.  Certainly 
the  Judge  who  heard  the  witness  is  much  better  able  to 
decide  on  the  effect  of  his  testimony  than  any  one  can  be 
who  merely  reads  a  report  of  it  Then,  upon  the  construc- 
tion of  the  statute,  the  words  ''  permanent  sickness"  cer- 
tainly appear  to  me  to  mean  sickness  of  an  enduring  cha- 
racter, implying  something  more  than  sickness  which 
would  prevent  his  attending  that  particular  trial.  I  how- 
ever agree  with  my  Brother  Byles  that  those  words  may 
be  applied  to  different  circumstances  in  different  ways. 

It  is  unnecessary  to  decide  whether  the  Judge  could  have 
received  an  affidavit,  because  he  had  decided  to  admit  the 
deposition  before  the  affidavit  was  tendered  to  him,  and  I 
therefore  think  the  rule  should  be  discharged  independently 
of  the  question  whether  the  affidavit  was  admissible  or 
not.    I  am  also  very  far  from  saying  that  the  Lord  Chief 
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Baron  was  not  quite  right  in  the  decision  he  is  reported  to 
have  given  in  the  case  referred  to.  This  is  not  a  matter 
about  which  it  is  necessary  to  satisfy  a  jury — it  is  a  matter 
where  evidence  is  wanted  to  satisfy  the  mind  of  the  Court, 
if  it  were  a  trial  at  bar,  or  the  mind  of  the  presiding  Judge 
on  a  trial  at  Nisi  Prius;  and  I  am  by  no  means  clear 
that  an  affidavit  is  not  perfectly  legitimate  evidence  for  that 
purpose.  Upon  the  whole,  I  agree  with  the  rest  of  the 
Court  that  tlie  rule  should  be  discharged. 


W66. 


Duke  of 
Beaufort 

V. 

Ckawsrat. 


Rule  discharged. 
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GftiLi  t>,  Thb  Gbnaral  Iron  Screw  Goluba 
Company  (Lhniled). 

In  in  ftctSon  by  ii  eontignor  for  the  Vtlue  of  hife  goodi  on  It  bill  of  Iftding, 
the  excepted  |>erili  of  which  ttoduded  **  bairatry  of  mettetor  DMriBoi" 
and  *'  accident!  or  damage  of  the  seaa,  riven,  and  steam  navigation  of 
fibatever  nature  er  kind  aoever/*  it  was  ptovtd  that  the  gooda  «rerek«t 
by  a  collision  caused  by  the  carrying  ahip,  the  Defendant's,  disobeyisff 
(whether  wilfully  tw  not  did  not  appear)  a  rule  of  the  sea  prescifbci 
in  sect  296  of**  The  Merchant  Shipping  Act,  1854,"  17  &  18  ykL  c 
104.  By  sect.  299  it  is  enacted,  that,  in  case  of  damage  arising  from 
noB-obaervanee  of  such  rule,  such  damage  shall  be  deemed  to  have 
been  occasioned  by  the  "  wilful  default*'  of  the  person  in  charge  of  the 
deck  of  the  ship.  The  Plaintiff  obtained  a  commission  for  examinadon 
on  interrogatories  of  witnesses  abroad :  the  Defendant  did  not  join 
in  the  commission,  but  sent  out  cross- interrogatories.  One  of  the  wit- 
nesaes  was  not  called  before  the  commissioner,  so  that  the  eron-intcr- 
rogatories  could  not  be  put  to  him ;  and  in  other  cases  the  witnenei 
were  examined  by  word  of  mouth  by  the  Defendant's  agent  instead  of 
by  the  commissioner.    Held, 

1.  That  without  proof  that  the  act  was  wilfully  done,  the  diiobe- 

dience  of  the  rule  could  not  be  treated  aa  barratry,  which 
is  an  unlawful  act,  wilfully  done  in  fraud  of  and  to  the  damage 
of  the  shipowner. 

2.  That  the  provision  of  sect.  299  of  the  statute  did  not  render  the 

act  barratrous,  if  otherwise  not  so,  the  statute  being  paaed 
for  the  regulation  of  ships  and  for  determining  the  rigfati  of 
shipowners  inter  te,  and  not  for  the  purpose  of  altering  the 
rignts  of  contracting  parties. 

8.  That  on  the  true  construction  of  the  bill  of  lading  the  loas  of 
the  ^foods  was  not  occasioned  by  the  perils  of  the  seaa. 

4.  That  m  such  cases  there  is  no  difference  between  "groa" 
negligence  and  ordinary  negligence. 

6.  That  the  depoaitiona  were  admissible  at  the  triaL 

Tr|ECL  A  RATION  on  a  bill  of  lading  for  goods  shipped 
"^^  by  Plaintiff  in  a  steam  vessel,  and  deliverable  to  his 
own  order,  the  excepted  perils  set  out  being  the  act  of  God, 
the  Queen's  enemies,  pirates,  robbers,  thieves,  barratry  of 
master  or  mariners,  restraint  of  princes  and  rulers,  fire,  ac- 
cident or  damage  from  machinery,  boilers,  steam,  or  from 
other  goods  by  contact,  sweating,  leakage,  or  otherwise, 
and  accidents  or  damage  of  the  seas,  rivers,  and  steam 
navigation,  of  whatever  nature  or  kind  soever.  The  breach 
assigned  was  that  the  Defendants  did  not  safely  or 
securely  carry  and  deliver  the  goods,  but  took  such  bad 
and  improper  care  of  their  steam  vessel,  and  navigated  and 
directed  the  same  in  so  negligent  and  improper  a  manner, 
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Aat  by  and  through  the  gixwB  carelessnesB)  Sec  of  the  De- 
feodantSy  by  their  servaiits  and  mariners  in  that  behalf^  and 
not  otherwise^  the  said  steam  vessel  with  great  force^  kc.f 
ran  foal  of  and  struck  against  a  certain  other  steam  resseli 
to  wit^  the  AraxeSf  whereby  the  PlainttfTs  goods  were 
sank,  Sec 

Pleas,  1 !  Traverse  of  the  bailment ;  2,  Not  guilty ;  3,  That 
die  Defendants  were  prevented  from  delivering  the  goods 
agreeably  to  the  terms  upon  which  they  received  the  same 
by  the  excepted  perils. 

Replication  to  third  plea :  That  the  supposed  excepted 
perils  in  the  plea  mentioned  consisted  wholly  of  the  colli-^ 
flion  in  the  declaration  mentioned,  and  that  the  collision 
arose  and  was  wholly  caused,  and  the  said  supposed  perils 
were  incurred,  by  and  through  the  gross  carelessness,  &c., 
of  the  Defendants,  by  their  servants  and  mariners  in  that 
behalf,  and  not  otherwise,  and  that  the  Defendants  were  not 
prevented  from  carrying  the  goods  by  the  excepted  perils, 
or  any  of  them,  further  or  otherwise  than  in  the  replication 
mentioned. 

Issues  on  all  the  pleas  and  on  the  replication. 

At  the  trial  before  Erk^  C.  J«,  at  the  sittings  in  Londatij 
after  Hilary  Term,  it  appeared  that  the  Plaintiff  was  a 
merchant  residing  at  Messina  in  Sicily ^  and  the  Defendants 
ahtpowners  in  London*  The  action  was  brought  to  recover 
the  value  of  thirty-seven  casks  of  ai^ols  or  tartar,  shipped 
by  the  Plaintiff,  on  his  own  account,  on  board  the  Black 
Prince,  one  of  the  Defendants'  steam  vessels,  for  convey-- 
ance  to  Zondbn,  and  delivery  there  to  the  order  of  the 
Plaintiff  or  his  assigns.  The  goods  were  put  on  board  at 
Messina,  in  the  month  of  October,  1860,  and  the  vessel 
soon  after  proceeded  on  her  voyage. 

On  the  8th  of  November,  when  off  Gipe  iS^.  Vincent,  and 
steering  nearly  due  north,  the  Black  Prince  sighted,  at  a 
distance  of  about  five  miles,  the  English  stewocier  Araxes, 
steering  south.  As  they  approached,  the  Jraxes  obeyed 
the  statutory  rule  of  the  sea,  and  ported  her  helm ;  but  the 


1866. 


Grill 

«. 

Gkmekal 

Iron  Scrbw 

CollibrCo. 


656  TRINITY  TERM. 

1866.       Black  Prince  continued  her  course  till  within  a  short  dis- 

Grill       tance  of  the  Araxes,  when  she  put  her  helm  hard  a-star- 

Gbnkral      *>o*rd.    This  was  observed  by  the  persons  who  were  oa 

Iron  Screw    the  look  out  on  board  the  Artixes,  and  her  helm  was  further 
Collier  Co. 

ported ;  but  immediately  afterwards,  a  collision  appearing 

inevitable,  her  helm  was  ported  to  the  utmost,  and  the  en- 
gines were  stopped.  Almost  at  the  same  instant  the  Black 
Prince  was  struck  amidships.  She  filled  and  sank  with  all 
her  goods  on  board. 

This  action  was  then  brought,  and  on  the  order  of 
WilleSf  J.,  a  commission  issued  to  her  Majesty's  vice- 
consul  at  Messina^  to  examine  and  cross-examine  upon  in- 
terrogatories and  viv&  voce,  and  re-examine  viv&  voce,  wit- 
nesses on  behalf  of  the  Plaintiff.  The  Defendants  did  not 
join  in  the  commission,  but  furnished  cross-interrogatories 
to  be  put  to  those  witnesses.  One  of  the  witnesses,  how- 
ever, was  not  called.  The  commissioner  put  some  of  the 
interrogatories,  but  did  not  himself  put  the  cross-interroga- 
tories, answers  to  which  were  obtained  by  questions  put  by 
an  agent  of  the  Defendants,  one  Tagliavia.  The  reception 
of  the  depositions  of  those  witnesses  was  objected  to  at 
the  trial,  but  ultimately  admitted.  They  went  chiefly  to 
show  the  delivery  of  the  goods  on  board  the  Defendanta' 
ship,  the  value  of  the  goods,  and  the  signature  of  the  De- 
fendants* agent  to  the  bill  of  lading.  Although  the  crew 
of  the  Black  Prince  were  saved,  one  or  two  had  died 
before  the  action,  and  none  of  the  remainder  were  called 
as  witnesses.  The  learned  Judge  asked  the  jury  to  say 
whether  there  was  contributory  negligence  on  the  part  of 
the  Araxes  in  not  starboarding  her  helm  on  finding  her 
position  to  be  close  upon  the  other  vessel,  adding  that,  for 
the  purpose  of  this  case,  there  was  no  difference  between 
gross  negligence  and  ordinary  negligence ;  and,  secondly, 
whether  there  was  a  want  of  reasonable  care,  skill  and 
diligence  on  the  part  of  the  Araxes^  by  the  exercise  of 
which  the  collision  could  have  been  avoided. 

The  jury  found  that  there  was  no  want  of  ordinary  care 
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on  the  part  of  the  Araxes^  and  that  there  was  negligence  on        1866. 

the  part  of  the  Black  Prince^  which  caused  the  collision.        Grill 

A  verdict  was  then  entered  for  the  Plaintiff  for  1,220/.^     General 

leave  being  reserved  to  the  Defendants  to  move  to  enter  the    ]^^^  Screw 
**  Collier  Co* 

verdict  for  them  on  the  ground  that  the  loss  arose  from  the 
excepted  perils. 

In  Easter  Term  Edward  James  obtained  a  rule  accord* 
i>^gly*  on  the  ground  that  the  conduct  of  those  in  charge  of 
the  Defendants'  ship  brought  the  case  within  the  exception 
of  barratry  in  the  bill  of  lading ;  or  for  a  new  trial,  on  the 
grounds  that  the  learned  Judge  ought  to  have  told  the  jury 
that  the  loss  was  caused  by  perils  of  the  seas  within  the 
bill  of  lading,  and  ought  to  have  left  to  them  the  questions 
whether  the  loss  was  caused  by  gross  negligence,  and 
whether  it  might  not  have  been  avoided  by  care  on  the 
part  of  those  on  board  the  Araxes ;  and  on  the  ground 
also  of  the  misreception  of  the  depositions  taken  at  iifes- 
sina ;  or  why  the  entry  of  final  judgment  on  the  verdict 
should  not  be  stayed,  on  the  ground  that  the  matters  set 
forth  in  the  replication  to  the  3rd  plea  did  not  take  the 
case  out  of  the  protection  given  to  the  Defendants  by  the 
bill  of  lading.  He  urged  that  by  the  Merchant  Shipping 
Act,  1864,  17  k  18  Vict.  c.  IW,  s.  299,  the  non-observ- 
ance  of  the  rules  laid  down  in  sects.  296, 297, 298,  is  to  be 
deemed  ''wilful  default;"  and  assuming  that  the  Black 
Prince  was  in  the  wrong  in  not  porting  her  helm,  and  that 
the  damage  was  caused  thereby,  that  such  default  was 
wilful  default  within  the  statute,  and  was  an  act  of  barratry 
on  the  part  of  her  crew,  though  there  was  in  fact  no  inten- 
tion to  do  wrong :  and  he  referred  to  Beat  If  another  v. 
Tke  Soutk  Devon  Railway  Company  (a)  to  show  the  dis- 
tinction between  gross  negligence  and  ordinary  n^ligence. 

The  Solicitar-Oeneraly  Hannen  and  Coken  showed  cause. 
—  First  The  Defendants   are  confessedly  liable,  unless 

(fl)  3  H.  4  C.  337. 
VOL.  I.— c.  p.  Z  Z 


658  TRINITY  TERM. 

1 866.       brought  within  one  or  other  of  the  exceptions.    The  acts  of 
Grill        negligence  proved  did  not  amount  to  barratry.  On  the  other 
GbnbVal      **^®  ***®  operation  of  itat  17  &  18  Viet,  c  104,  $s.  296—299, 
Iron  Screw    ig  relied  on,  and  it  IB  Baid  that  wilful  default  is  barratry; 
but  here  there  was  in  &ct  no  mens  rea.    It  is  unreasonable 
to  suppose  that  the  legislature  intended  that  this  statute 
should  free  owners  from  their  previous  liabilities.    It  was 
passed  alio  intuitu — merely  to  regulate  navigation.    This 
case,  in  the  Court  of  Admiralty,  is  reported  as  Tke  Oenerd 
Iron  Screw  Company  v«  Mo»s^  15  Moorifs  P.  C  C.  122; 
but  there  no  point  of  this  kind  was  taken.    [ErU^  C.  J. 
Mr.  Jamei  says  that  if  the  negligence  was  ^*  wilful  debult," 
that  would  be  in  fraud  of  the  owners,  and  therefore  bar- 
ratry.]     In  the  Seine  {a\  Dr.  Lushington  says,  at  p.  413: 
''  Dr.  Adams  has  contended,  that,  assuming  the  crossmg 
over  to  the  south  side  of  the  river  was  a  violation  of  the 
297th  section  of  the  Merchant  Shipping  Act,  the  owners  of 
the  Seine  are  not  liable,  because  the  299th  section  declares 
that  *  in  case  any  damage  to  person  or  property  arises  fiom 
the  non-observance  by  any  ship  of  any  of  the  said  mlesi 
such  damage  shall  be  deemed  to  have  been  occasioned  by 
the  wilful  default  of  the  person  in  charge  of  the  deck/  CSer- 
tainly  this  is  a  proposition  of  transcendent  importance, 
because,  if  the  argument  be  right,  this  Court  bas  been 
wrong  a  hundred  times."     In  that  case  The  Druid  (b)  '^ 
cited,  and  is  distinguished.    There  the  master  acted  wil- 
fully, and  with  illegal  intention,  in  running  down  the  ScpU^i 
and  the  owners  were  held  not  responsible  for  the  act  of 
their  master,  because  it  was  illegiJ,  and  was  done  with  an 
illegal  intent,  and  was  not  within  the  scope  of  his  ordinary 
duty.     Barratry  is  defined  (c)  as  "  not  only  every  species 
of  fraud  and  knavery  covinously  committed  by  the  master 
with  the  intention  of  benefiting  himself  at  the  expense  of 
his  owners,  but  every  wilful  act  on  his  part  of  known  lUe- 
g^'ity,  gross  malversation  or  criminal  negligence,  by  what- 
(a)  Swabey'sAdm.  Rep,^\\.         (b)  1  W.Robinton'sAdm.  RfP'S9l 
(c)  2  Am,  Inturance,  p.  712,  3rd  edit. 
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ever  motive  induced,  whereby  the  owners  or  the  charterers 
of  the  ship  (in  cases  where  the  latter  are  considered  owners 
pro  tempore)  are  in  fact  damnified.''  A  deviation  from  the 
voyage  insured,  through  the  ignorance  of  the  captain,  or 
any  other  motive  not  fraudulent,  though  it  avoids  the 
policy,  does  not  constitute  barratry :  Phyn  v.  The  Royal 
Exchange  Assurance  Company  (a).  In  JSarle  v.  Mow- 
croft{b\  the  master  knew  the  act  was  illegal  and  without  the 
authority  of  his  owners,  and  all  that  is  there  decided  is  that 
if  the  owners  are  injured  by  such  act  it  is  not  necessary,  in 
order  to  make  it  barratry,  that  there  should  be  an  intention 
to  defraud  or  injure  them.  The  point  taken  was  not  sug- 
gested in  either  Ikiff  v.  Warman  (c)  or  Morrison  v.  The 
General  Steam  Navigation  Company  {d).  In  the  latter  case, 
at  p.  738,'the  Court  express  their  opinion  that  the  Admiralty 
regulations  bad  effected  no  change  in  the  law,  but  that  per- 
sons navigating  vessels  are  bound  to  ordinary  care  just  as 
before.  Sadler  v.  Dixon  (e)  shows  that  an  act  may  be  done 
wilfully,  and  yet  not  be  barratrous.  The  other  side  must 
establish  a  default  in  a  criminal  sense.  In  2  Parson^s 
Maritime  Law,  239,  it  is  said, ''  If  an  unlawful  act  be  done 
without  intention,  or  through  inadvertence  or  ignorance,  it 
is  not  barratry.  The  act  must  be  wrongful  in  itself  and 
wrongly  intended/'  In  Todd  v.  Ritchie{f)  Lord  EUen-^ 
borough  says:  ''To  constitute  barratry,  which  is  a  crime,  the 
captain  must  be  proved  to  have  acted  against  his  better 
judgment."  The  same  Judge,  in  Earle  v.  Rowcroft  (g), 
quotes  authorities  upon  the  question  whether  deviation  may 
amount  to  barratry,  and  then  at  p.  139  says, ''  We  do  not 
feel  any  apprehension  that  simple  deviations  will  be  turned 
into  barratry,  to  the  prejudice  of  the  underwriters ;  for  un- 
less they  be  accompanied  with  fraud,  or  crime,  no  case  of 
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(fl)  7  r.  R.  505. 
(6)  8  Etui,  126. 
(c)  2C.B.,  ^.S.  740. 
{d)  8  Ex.  733. 


(e)  S  M.^  W.  895. 
C/)  1  Starkie,  240. 
{g)  8  East,  126. 
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1866.       deviation  will  fall  within  the  true  definition  of  1>arratry,  as 
'  Grill        above  laid  down," 

*-  Secondly.  It  is  clear  that,  where  the  bill  of  lading  excepts 

IronSckbw  liability  for  accidents  from  perils  of  the  seas,  the  ship- 
owner is  not  exempted  from  liability  arising  from  loss  from 
collision  caused  by  the  gross  negligence  of  the  master  or 
crew :  Lloyd  v.  General  Iron  Screw  Collier  Company  (a), 
[WilleSf  J.  The  Exchequer,  in  that  case,  do  not  scan  to 
have  been  aware  that  that  point  had  already  been  decided 
in  Phillips  v.  Clark  (&).]  In  America  the  same  law  ob- 
tains :  Jones  et  al.  v.  Pitcher  ^  Co.  (c). 

Thirdly.  It  is  said  that  the  question  of  gross  negligence 
was  not  left  to  the  jury ;  but  it  has  often  been  laid  down  that 
there  is  no  substantial  distinction  between  one  and  the  other. 
In  Wilson  v.  Brett  {d),  Rolfe,  B.,  says,  gross  negligence 
is  the  same  thing  as  negligence,  with  the  addition  of  a 
vituperative  epithet.  [  WiUes,  J.,  referred  to  Bealy.  Sasik 
Devon  Railway  Company  (e),  and  the  judgment  of  Craaf- 
ton,  J.,  as  clearing  up  this  point  £!rle,  C.  J.  It  was  my 
duty  not  to  make  use  of  a  term  to  which  neither  I,  nor,  as 
I  believe,  any  one  else  who  ever  used  it  could  attach  any 
distinct  and  clear  meaning.]  Though  the  term  '^  gross  neg- 
ligence" was  not  used  in  the  summing-up,  the  juiy  were 
asked  whether  there  was  a  want  of  due  care  or  of  reason- 
able care  on  the  part  of  the  Araxes,  by  the  exercise  of 
which  the  accident  might  have  been  avoided.  A  carrier 
would  have  been  liable  for  such  n^ligence  as  this :  Wyld 
V.  Pickfordif);  1  PrUcharcTs  Adm.  Dig.  147;  Mat- 
lachlanon  Shipping ,  458;  Worms  v.  Storey  (g);  Siordet 
V.  HaUih);  Dahin  v.  Oxley(i);  The  Ida{h),  were  re- 
ferred to. 

{a)  SH.^C.  284.  («  2  C.  B.,  N.  S.  156. 

(c)  3  Stewart  if  Porter,  135,  136,  d.  14;  1  Ptarmns  on  MvUm 
Law,  191. 

(d)  11  M.  if  W.  113,  115.  (A)  4  Bing.  607. 

(0  ZH.ifC.  337,  341.  (i)  15  C.  B.,  y.  S.  646. 

(J)  8  H.  *  PF.  443.  {k)  1  Utthing^on,  6. 

(g)  11  J&r.427. 
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Fourth.  As  to  the  improper  reception  of  the  depositions : 
the  objection  is,  that  the  written  interrogatories  sent  out 
were  not  used,  the  examination  having  been  vivk  voce. 
But  the  other  side  appointed  an  agent  who  cross-examined ; 
they  cannot,  therefore,  having  availed  themselves  of  a  benefit 
under  them,  now  object.  [  Willes^  J.  Was  any  attempt 
made  to  quash  the  depositions  ?]  That,  it  is  apprehended, 
should  have  been  the  course  taken,  if  there  is  anything  in 
the  objection. 
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EdtvardJameSf  Karslakew[id  Sir  Oearge  Honyman  in 
support  of  the  rule. — This  is  an  action  arising  out  of  a  con- 
tract to  deliver  goods,  and  it  is  indisputable  that  it  was 
competent  to  the  carriers  to  limit  their  responsibility  in  the 
way  they  did :  Carry.  The  Lancashire  and  Yorkshire  Rail- 
way Company  (a).  The  question  therefore  is,  whether  the 
loss  sustained  was  caused  by  one  of  the  excepted  perils? 
First,  it  was  caused  by  a  peril  of  the  seas ;  on  this  part  of 
the  case  the  real  point  is,  whether,  if  proper  care  had  been 
taken  by  the  Araxes,  even  though  the  collision  perhaps 
might  not  have  been  avoided,  the  damage  occasioned  by 
it  might  not  have  been  considerably  diminished,  and  the 
goods  saved.  If  an  action  had  been  brought  by  a  pas- 
senger on  board  the  Araxes  against  her  owners  for  injury 
done  to  him  by  the  collision,  it  would  be  a  question  for 
the  jury,  whether  there  was  any  negligence  on  the  part  of 
the  Araxes:  FiUiter  v.  Phippard(Jb\  referred  to  in  the 
notes  to  Ashby  v.  White  (c).  The  question  here  is  merely 
one  of  the  construction  of  a  contract,  and  must  be  the 
same  as  if  the  action  had  been  upon  a  policy  of  insurance. 
In  such  a  case  there  is  no  undertaking  on  the  part  of  the 
assured  that  the  ship  shall  continue  seaworthy  during  the 
voyage,  or  the  crew  continue  to  perform  their  duty,  pro- 


Co)  7  Ex.  707.  (6)  11  Q.  B,  347. 

(c)  1  Sm.,  L,  C.  (5M  ed,)  250. 
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1866.  vided  she  be  seaworthy  and  her  crew  be  competent  when 
Grill  she  sails  OH  the  voyage.  Parhe^  B.,  says,  in  Dixm  ?. 
Ob/ekal  Sadler  (a),  **  But  the  assured  makes  no  warrantry  to  the 
IronScrxw  underwriters  that  the  vessel  shall  continue  8eaworiby,or 
that  the  master  or  crew  shall  do  their  duty  during  the 
voyage ;  and  their  negligence  or  misconduct  is  no  defience 
to  an  action  on  the  policy,  where  the  loss  has  been  imme- 
diately occasioned  by  the  perils  insured  against."  In 
Smith  V.  Scott  (ft),  which  was  an  action  on  a  poli<7  on 
a  ship,  which  was  lost  by  a  collision,  and  it  was  objected 
that  the  loss  was  not  occasioned  by  a  peril  of  the  seas,  but 
by  the  gross  negligence  of  the  colliding  ship ;  but  Heaih,  J^ 
says,  at  p.  127,  '^  If  this  doctrine  were  to  prevail,  it  might 
go  still  further,  and  it  might  be  contended,  that  if  a  maater 
conducts  his  ship  so  unskilfully  as  to  run  it  <m  a  rock,  that 
is  not  a  peril  of  the  sea,  but  a  peril  of  the  unskilfulness  of 
the  master."  And  Lord  Mansfield  says,  ''  I  do  not  know 
how  to  make  this  out  not  to  be  a  peril  of  the  sea.  What 
drove  the  Margaret  against  the  Helena?  the  sea.  What 
was  the  cause  that  the  crew  of  the  Margaret  did  not  pre- 
vent her  from  running  against  the  other?  their  gross  and 
culpable  negligence,  but  still  the  sea  did  the  mischief." 
Marshall  on  Insurance,  4tb  ed.  pp.  390,  391. 

The  case  of  Phillips  v.  Clark{c)  is  distinguishable;  in 
that  case  the  shipowner  was  held  not  to  be  accountable  for 
leakage  or  breakage ;  but  the  injury  complained  of  arose  in 
consequence  of  bad  stowage,  and  the  exception  as  to 
leakage  did  not  apply  to  injury  caused  by  bad  stowage, 
which  was  the  shipowner's  own  act.  In  the  caseof  IHtos 
V.  The  Atlantic  Royal  Mail  Steam  Navigation  Company(i)} 
which  was  an  action  for  loss  of  luggage,  there  was  a 
clause  on  the  Plaintiff's  ticket  that ''  in  case  of  the  loss  or 
&c.  of  the  ship  during  the  voyage  by  any  of  the  acdd^ta 

{a)  5  M.  *  R  405,  414.  (c)  2  C.  B.,  N.  S.  16S. 

{b)  4  Taunt.  126.  (d)  10  C  B.,  N.  S.  453. 
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of  navigatioDi  or  by  any  dangers  of  tbe  sea,  no  liability  of       1866. 
any  kind  is  to  attach  to  the  proprietors  ;7  and  tbe  Court       Grill 
expressly  stated  that  they  gave  no  opinion  whether  the  fact     general 
of  the  loss  being  occasioned  by  the  negligence  of  the  cap-    Iron  Screw 
tain  prevented  the  shipowners  from  availing  themselves  of 
this  clause.      Lloyd  v.  The  Oeneral  Iran  Screw  Colliery 
Company  (a),  which  is  relied  on  by  the  Defendants,  was 
decided  only  on  demurrer,  and   that  admitted  that  the 
accident  was  caused  by  the  negligence  of  the  servants  of 
the  Defendants. 

Secondly,  if  this  loss  be  not  brought  within  the  ex- 
ception as  being  a  loss  by  perils  of  the  seas,  it  falls 
within  the  exception  of  barratry.  The  helm  of  the 
Black  Prince  was  not  ported  as  required  by  sect.  296  of 
llie  Merchant  Shipping  Act  (17  &  18  Vict.  c.  104);  and 
by  sect  299,  damage  arising  from  tbe  non-observance  of 
that  rule  is  to  be  deemed  to  have  been  occasioned  by  the 
wilful  default  of  the  person  in  charge  of  the  deck.  This 
point  could  not  have  been  taken  in  the  case  of  Tuff  v. 
WaTman(b\  because  that  was  an  action  against  a  pilot, 
and  the  question  could  not  arise.  There  need  not  be 
any  thing  criminal  in  barratry;  it  is  hardly  mentioned 
in  Russell  on  Crimes.  Barratry  is  defined  in  Amould 
on  Insurance^  3rd  ed.  p.  712,  as  comprising  every  wilful 
act  of  known  illegality  by  which  the  owner  is  damni- 
fied ;  and  in  a  note  by  Mr.  Madachlan^  it  is  stated  that 
the  tersest  and  perhaps  the  best  definition  of  barratry  is 
that  given  by  Lord  Hardwicke,  that  it  is  ''an  act  of  wrong 
done  by  the  master  against  the  ship  and  goods."  In 
Wilson  y.  iZanAJn(c),  Coekbum,  C.  J.,  in  giving  tbe 
judgment  of  the  C!ourt,  says  at  p.  217,  '^  It  seems  clear  on 
the  authority  of  Earle  v.  Rowcroft  {d)^  that  if  the  master 
of  a  vessel,  acting  within  what  otherwise  would  be  the  ex- 


(a)  ZE.SfC.  284.  (r)  6  B.  4  &  206. 

(h)  2  C.  B.,  ^.  S.  740.  {d)  8  EaH,  126. 
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1866.  tent  of  his  authority,  contravenes  some  positive  law,  and 
Grili.  thereby  causes  injury  to  his  owners,  ibis  will  be  barratry 
Obmeral  io  ^be  master,  notwithstanding  that  the  purpose  of  the 
CotuEa'co.  ^'^^"6  ^^"^  ^"  ^  benefit  the  owners;"  and  Erie,  C.  J.,  in 
giving  the  judgment  of  the  Exchequer  Chamber,  says  at 
p.  '223,  '*  If  it  were  shown  that  the  master,  by  his  act, 
though  done  for  the  benefit  of  the  owner,  rendered  this  an 
illegal  voyage,  it  would  still  be  a  barratrous  act  in  the 
master."  And  in  Kent,  Cam.  vol.  iii.  pp.  305,  306,  it  is 
stated,  that  *^  It  makes  no  difierence  in  the  reason  of  the 
thing  whether  the  injury  the  owner  sufiers  be  owing  to  an 
act  of  the  master,  induced  by  motives  of  advantage  to  him- 
self, or  of  malice  to  the  owner  or  a  disregard  of  those  laws 
which  it  was  the  master's  duty  to  obey,  and  which  the 
owner  relied  upon  him  to  obey.  It  is  in  either  case  equally 
barratry."  The  cases  cited  on  the  other  side  are  distin- 
guishable, for  the  acts  complained  of  were  not  in  them- 
selves against  the  law ;  but  in  the  present  case  there  was 
positive  violation  of  the  law,  with  damage  to'  the  owner. 

Thirdly.  It  ought  to  have  been  left  to  the  jury  whether 
the  loss  was  caused  by  the  gross  negligence  of  the  per- 
sons on  board  of  the  Black  Prince,  for  the  replica- 
tion averred  that  it  was  caused  by  their  gross  negli- 
gence. lWille8,J.  The  question,  whether  there  were 
negligence  on  the  part  of  the  Black  Prince,  was  left  to  the 
jury ;  and,  also,  whether  there  were  negligence  on  the  part 
of  the  Arazes ;  and  my  Lord  told  them  that  gross  and 
ordinary  negligence  were  the  same.]  The  jury  found  that 
there  was  no  want  of  ordinary  care  on  the  part  of  the 
Araxes,  and  that  there  was  negligence  on  the  part  of  the 
Black  Prince,  which  caused  the  accident.  It  is  quite 
consistent  with  these  findings  that  the  Araxes  could  have 
lessened  the  force  of  the  collision,  and  so  saved  the  goods. 

Fourth.  The  last  point  is,  that  the  depositions  should 
not  have  been  admitted  in  evidence.  The  Defendants  did 
not  join   in  the  commission,  but  they  exhibited  cross* 
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jnterrogatorieSy  which  were  not  put  by  the  commissioner 
to  the  witnessesi  and  therefore  the  evidence  was  not  pro- 
perly taken.  Mr.  TagliatAa^  who  attended  for  the  Defend* 
ants,  was  an  Italian  ship-broker,  and  did  not  know  any- 
thing about  cross-examination,  while  the  Plaintiff's  attorney 
went  out  for  the  Plaintiff,  and  was  allowed  to  examine  the 
witnesses  viv&  voce.  Mr.  Tagliavia  was  not  the  person  to 
put  the  cross-interrogatories,  which  should  properly  have 
been  put  by  the  commissioner. 

[In  the  course  of  the  argument,  the  following  cases  and 
authorities  were  also  referred  to : — Heyman  v.  Parish  (a); 
Austen  v.  The  Manchester^  Sheffield  ^  Lincolnshire  RaiU 
way  Company  (b)  I  The  Cheat  Northern  Railway  Com- 
pany V.  MorpiUe(c);  Coggs  v.  Bernard  {d);  Hinton  v. 
Dibbin  (e) ;  Thorogood  v.  Bryan  (/) ;  Smith's  Master  and 
Servant,  pp.  183  and  187,  citing  Huzzey  v.  Field  (g).} 


1866. 


Grill 

V. 

General 
Iron  Screw 
Collier  Co« 


WiLLES,  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  With  respect  to  the  admission  of  the  de- 
positions, I  should  be  sorry  if  it  turned  out  that  an  objection 
of  that  description,  going  merely  to  the  irregularity  of  the 
proceedings  and  not  to  the  merits,  should  be  fatal  to  the 
trial.  I  do  not  think  it  necessary  to  give  an  opinion  as  to 
the  proper  course  of  proceeding,  because  I  am  not  satisfied 
tiiat  any  irregularity  has  taken  place.  The  Defendants 
complain  that  the  commission  having  been  obtained  by 
the  Plaintiff  to  examine  upon  interrogatories  witnesses  at 
Messina,  and  the  Defendants  not  joining  in  the  commis- 
sion, but  furnishing  cross-interrogatories  to  be  put  to  the 
witnesses,  one  of  them,  whose  evidence  would  have  been 
important,  was  not  called,  and  the  cross-interrogatories 
were  not  put  to  him ;    that,  with  respect  to  other  wit- 


(a)  2  Camp.  149. 

(b)  10  C.  B.  454. 

(c)  21  L.  J.,  Q.  B.  319. 

(<0  1  Smith,  L.C.,  5th  ed.  179. 


(e)  2  Q.  B.  646. 
(/)  8  C.  B.  115. 
(g)  2  C,  M.S^R.  432. 
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Grill 

Gbmbkal 
Iron  Scrbw 
Collier  Co. 


nesses,  who  were  called,  the  interrogatories  prepared  by 
the  Defendants  were  not  exhibited ;  and  that  the  crosa- 
ezamination  of  some  witnesses  consisted  only  in  a  aeries 
of  questions  put  by  Mr.   Tagliaoiaf  who  appeared   on 
the  part  of  the  Defendants.    The  nature  of  the  objec- 
tion, if  it  be  a  valid  one,  is  that  some  questions  were 
contained  in  the  cross-interrogatories,  which  might  have 
elicited  matter  in  the  Defendants'  fieivour,  had  they  been 
put     It  has  not  been  pointed  out  what  those  questions 
were,  and  that  &ct  shows  that  the  substance  of  the  ctosb- 
interrogatories  was  put,  and  that  the  Defendants  have 
really  suffered  no  detriment  whatever.     I  think  therefore 
that  this  objection  has  no  solid  foundation  either  on  the 
merits,  or  on  the  ground  of  irregularity  in  the  proceedings; 
and  it  seems  to  me  therefore  that  my  Lord  was  right  in 
admitting  the  depositions  in  evidence.     If  it  be  any  satis- 
faction to  the  Defendants,  I  may  say,  that,  having  read 
the  examination  by  Mr.  TagUama,  I  think  that  he  showed 
no  want  of  mercantile  knowledge  or  legal  acuteness. 

I  now  come  to  the  more  important  questions  in  the  case. 
The  first  of  them  which  was  reserved  is,  whether  the  loss 
which  took  place  was  a  loss  in  respect  of  which  the  De- 
fendants were  liable.  They  would  certainly  be  answerable 
but  for  the  exception  in  the  bill  of  lading,  and  the  question 
is,  whether  this  loss  comes  within  that  exception  as  bring 
a  loss  caused  by  barratry  of  the  master  or  mariners,  or  by 
perils  of  the  seas.  And,  first,  as  to  whether  it  was  a  loss 
by  barratry.  In  order  to  decide  that  question  it  is  necessary 
that  the  Court  should  be  satisfied  that  a  barratrous  act  ap- 
pears upon  the  evidence,  and  that  that  barratrous  act  caused 
the  loss.  The  Araxes  appears  to  have  steered  her  right 
course.  There  is  no  proof  of  any  negligence  on  her  part 
She  appears  to  have  seen  the  Black  Prince  some  five  miles 
off,  on  her  starboard  bow,  and  her  helm  was  ported,  so  as 
to  bring  the  Black  Prince  on  her  port  bow,  and  so  they 
remained  till  shortly  before  the  collision,  which  took  place 
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by  the  Araxe$  running  into  the  Black  Prince  on  the  star-  1866. 
board  side,  about  amidships,  whereupon  the  Black  Prince  grill 
sank,  and  the  goods  on  board  her  belonging  to  the  Plaintiff  general 
were  lost.  While  the  Araxes  was  right  in  porting  her  Iron  Screw 
helm,  the  Black  Prince  must  at  some  time  have  star- 
boarded hers,  and  there  being  no  circumstances  to  show 
any  reason  for  a  departure  from  the  rule  that  vessels  meet- 
ing should  port  their  helms,  it  followed  that  the  Black 
Prince  was  in  fault;. but  it  did  not  follow  to  what  extent 
It  may  be  that  there  was  such  an  amount  of  negligence  as 
would  make  her  owners  liable ;  or  it  may  be  that  there 
was  such  an  amount  as  would  come  up  to  an  act  of  mis- 
feasance, or  even  to  an  act  of  malfeasance,  so  as  to  sur- 
pass negligence  altogether.  The  evidence  appears  to 
have  come  entirely  from  the  people  on  board  the  Araxes. 
There  was  no  evidence  on  the  point  whether  what  was  done 
was  done  wilfully  or  by  neglect;  and  under  those  circum- 
stances it  could  hardly  be  contended  on  the  part  of  the 
Defendants  that  there  was  proof  of  barratry,  barratry  con- 
sisting in  some  wrong  nlone  in  fraud  of  the  owner.  This  is 
not  like  Barle  v.  Roweroft  (a),  and  other  similar  cases,  in 
which  it  has  been  held  that  the  master,  by  using  the  vessel  in 
smuggling  or  for  some  other  unlawful  purpose,  without  the 
owner's  leave,  though  he  intends  the  owner  to  have  the 
benefit  of  the  venture,  commits  an  act  of  barratry.  Those 
cases  do  not  show  the  impropriety  of  the  definition ;  for 
no  person  has  a  right  to  imperil  the  property  of  another  in 
doing  wilfully  an  unlawfiil  act  without  his  leave,  though 
the  act  be  done  for  his  benefit  I  have  heard  an  intention 
of  that  kind  set  up  in  cases  of  forgery.  A  person  puts  the 
name  of  another  to  a  bill,  and  it  is  urged  for  the  prisoner 
that  he  expected  money  from  some  one,  and  was  sure  to 
have  it  in  his  pocket,  so  as  to  take  up  the  bill,  and  that  he 
intended  to  do  so ;  but  the  answer  is,  that  he  had  no  right 

(a)  8  East,  126. 
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1866.       to  put  hiB  good  intentions  against  the  peril  to  which  he  ex- 
GftiLL        posed  the  person  who  took  the  bill,  or  the  annoyance  to 
Obmbral      which  he  put  the  pereon  whose  name  he  made  use  of.    His 
Iron  Scrxw   good  intentions  are  perfectly  immaterial.     I  believe  that  to 
be  the  explanation  of  the  reason  why  the  master,  in  im- 
perilling the  ship  by  an  unlawful  act  without  leave,  though 
he  intends  the  owner  to  get  the  benefit  of  it,  is  guilty  of 
barratry.     It  must  be  an  unlawful  act  wilfully  done  which 
is  the  cause  of  the  injury.    There  is  no  evidence  in  this  case 
that  the  act  was  of  such  a  character;  but  it  is  argued  that 
the  effect  of  the  statute  is  to  make  it  a  barratrous  act, 
because  by  sect  299  of  the  Merchant  Shipping  Act,  1864, 
''  in  case  any  damage  to  person  or  property  arises  from  the 
non-observance  by  any  ship  of  any  of  the  said  rules,  such 
damage  shall  be  deemed  to  have  been  occasioned  by  the 
wilful  default  of  the  person  in  charge  of  the  deck  of  such 
ship  at  the  time,  unless  it  is  shown  to  the  satisfaction  of  the 
Court  that  the  circumstances  of  the  case  made  a  dejpartore 
from  the  rule  necessary ;"  and  it  is  said  that  by  reason  of 
this  provision  the  helm  of  the  Black  Prince  must  be  taken 
to  have  been  wilfully  starboarded  by  the  people  on  board 
her,  and  that  the  collision  was  therefore  caused  by  a  barra- 
trous act    After  considering  the  matter,  I  cannot  arrive  at 
that  conclusion.  The  statute  was  not  passed  vrith  the  view 
to  determine  cases  of  this  nature,  namely,  a  question  arising 
on  a  contract  between  the  captain  and  shipowner,  but  with 
a  different  intention,  for  the  regulation  of  ships,  and  to 
determine  the  rights  of  shipowners  inter  se.   On  looking  at 
the  case  of  the  Seine  (a),  it  appears  to  have  been  thought 
by  Dr.  Addams,  who  argued  for  the  owners  of  the  Seine, 
that  the  expression  '^  wilful  default*'  in  the  Act  might  be 
construed  to  mean  malfeasance,  being  an  act  done  by  ser- 
vants in  the  course  of  their  employment  beyond  the  scope 
of  their  instructions ;  but  it  was  held  by  Dr.  Lushingtan 

(a)  Swab.Adm.  Rtp.  411. 
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that  the  Act  had  no  such  intention,  and  that  the  words  1866. 
**  wilful  default"  were  chosen  to  express  that  the  ship,  on  Grill 
board  of  which  the  blunder  was  made  of  not  porting  the  general 
helm  under  the  circumstances  in  which  the  rule  applied,  {jo^^fga  Co. 
was  to  be  considered  the  ship  in  fault,  and  that  unless  the 
person  in  charge  of  the  deck  could  explain  why  he  did  not 
port  his  helm,  the  owners  were  to  be  answerable  for  the  con- 
sequence, as  if  he  had  wilfully  abstained  from  doing  so. 
That  appears  to  be  strongly  confirmed  by  the  subsequent 
amending  Act,  which  may  be  looked  at  for  the  purpose  of 
seeing  what  was  the  intention  of  the  legislature  in  using 
expressions  of  a  similar  nature.  In  stat  26  &  26  Vict, 
c.  63,  I  find  that  ^  wilful  default"  is  still  referred  to,  and  in 
sects.  27,  28,  29,  provision  is  made  with  reference  to  what 
is  to  be  the  presumption  on  which  the  Court  is  to  act  in 
cases  of  collision ;  and  by  sect.  29,  **  If  in  any  case  of  collision 
it  appears  to  the  Court  before  which  the  case  is  tried  that 
such  collision  was  occasioned  by  the  non-observance  of  any 
regulation  made  by  or  in  pursuance  of  this  Act,  the  ship 
by  which  such  regulation  has  been  infringed  shall  be 
deemed  to  be  in  ybutt,  unless  it  is  shown  to  the  satisfaction 
of  the  Court  that  the  circumstances  of  the  case  made  a 
departure  from  the  regulation  necessary."  Therefore  when 
it  was  seen  what  difficulties  were  presented  in  the  case  of 
the  Seine  (a),  and  the  legislature  came  again  to  deal  with 
the  subject,  it  excluded  any  doubt  by  showing  that  the  ex- 
pression "  wilful  default"  was  not  used  in  any  sense  which 
would  exclude  the  conclusion  that  the  act  was  a  negligent 
one,  for  which  the  owner  of  the  vessel  was  liable.  I  do  not 
think  that  the  statute  was  passed  with  the  view  of  altering 
the  rights  of  parties  who  have  contracted  with  one  another, 
but,  as  far  as  I  can  judge,  after  hearing  the  able  arguments 
on  both  sides,  I  should  say  that  the  expression  "  wilful  de- 
fault," which  is  not  a  term  of  art,  is  used  merely  to  show,  in 

(a)  Swab.  Adm.  Rep.  4l\. 
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1866.       die  first  place,  that  the  Tessel  is  in  fault ;  and,  secondly,  that 

Grill       the  person  who  is  in  charge  of  the  deck  is  to  be  called  od, 

General      ^^  ^^Y  proceeding  against  htm,  to  explain  his  conduct  in  not 

Colliee'co.  c^™plyJ°g  ^i*  the  provisions  of  the  Act,  and,  unless  he 

can  explain  why  he  did  not  comply  with  those  provisions, 

such  non-compliance  is  to  be  construed  as  wilful  default: 

and  he  is  to  be  considered  punishable  as  for  a  wilful  act 

That  is  the  whole  scope  of  the  statute,  and  it  appears  to 

me  not  to  afiect  the  question  before  the  Court. 

Now  comes  the  question,  the  importance  of  which  it 
would  be  impossible  to  exaggerate,  if  shipowners  had  not 
the  remedy  in  their  own  hands,  by  using  more  precise  lan- 
guage to  exclude  the  consequences  for  which  they  may  be 
said  to  have  rendered  themselves  liable.    That  question  is, 
whether,  upon  the  construction  of  the  bill  of  lading,  the 
loss  arose  by  a  peril  of  the  seas.     I  do  not  purpose  to  say 
much  on  this  point,  because  I  think  that  it  has  been  already 
decided  in  the  Court  of  Exchequer,  in  Lloyd  v.  I^  Gene- 
ral  Iron  Screw  Collier  Company  (a),  in  a  similar  action  to 
this,  arising  out  of  the  same  collision.  But  as  reference  has 
been  made  to  the  case  of  insurance,  as  if  that  point  was  ooe 
not  sufficiently  considered  in  the  Court  of  Exchequer,  I 
will  say  a  few  words  upon  it.    As  to  a  policy  of  insurance, 
it  must  be  remembered  that,  being  a  positive  contract  to 
insure  against  certain  specified  perils  described  in  it,  it  is 
only  necessary  to  see  whether  the  perils,  in  respect  of  which 
the  assured  seeks  to  recover,  fall  within  the  description  in 
the  policy,  without  reference  to  the  question  whether  the 
contract  would  be  rendered  null  by  such  a  construction.    I 
should  observe  also  that  the  general  term  at  the  end  of  the 
specified  perils  in  a  policy,  **  all  other  perils"  which  may 
happen  to  the  ship  during  the  voyage,  clearly  shows  that, 
although  the  perils  to  which  the  ship  has  been  exposed  may 
have  been  brought  about  by  circumstances  not  actually 

(a)  3  H.  4  C.  284. 
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coming  within  the  description  of  perilsi  yet  if  a  loss  happen  1866. 
by  the  perils  specified,  the  prerious  circamstances  are  Grill 
rejected  as  immaterial.  Therefore  you  make  no  question  general 
whether  the  loss  happened  by  perils  of  the  sea,  plus  the  !»<>»  Screw 
negligence  of  ^.  B. ;  perils  of  the  sea,  to  which  the  vessel 
might  have  been  exposed  by  the  misconduct  of  C,  D,  or 
something  else.  With  regard  to  actions  on  bills  of  lading, 
they  stand  on  a  difierent  footing.  The  contract  entered  into 
under  them  may  be  represented  to  be  a  contract  to  carry 
with  reasonable  care,  unless  prevented  by  certain  excepted 
perils ;  and  therefore,  when  it  is  proved  that  the  damage  was 
caused  by  one  of  the  perils  excepted,  but  it  is  also  proved 
that  the  goods  have  not  been  carried  with  reasonable 
care,  by  reason  of  which  the  goods  were  exposed  to  the 
peril,  portions  of  the  contract  at  first  appear  to  conflict 
On  the  one  hand,  the  owner  of  the  vessel  promises  reason- 
able care  and  skill  on  the  part  of  his  master  and  mariners ; 
and,  on  the  other  hand,  he  is  not  to  be  answerable  if  loss 
occur  by  perils  of  the  sea.  But  these  portions  of  the  con* 
tract  may  be  reconciled  by  saying  that,  if  the  loss  occur 
by  perils  of  the  sea,  brought  into  action  by  the  want  of 
reasonable  care  and  skill  on  the  part  of  the  master  and 
mariners,  there  is  a  breach  of  the  contract,  because  there 
is  no  prevention  of  carrying  with  reasonable  care,  by  the 
excepted  perils,  and  the  contract  was  broken  before  the 
perils  operated.  The  case  of  Llojfd  v.  The  Oeneral  Iran 
Screw  Collier  Company  (a),  in  the  Exchequer,  decides  that 
point,  and  so  ftir  as  I  have  been  able  to  consider  the 
matter,  the  case  of  PhUUps  v.  Clark  (i),  in  this  Court, 
seems  to  be  to  the  same  effect.  The  only  other  remark  I  wish 
to  make  on  this  part  of  the  case  is,  that  the  same  question 
arose  at  the  trial  of  the  issues  as  was  raised  on  the  replica* 
tion,  on  which  the  Court  of  Exchequer  pronounced  judg- 
ment, with  one  exception,  which  depends  on  the  use  of  the 
word  '*  gross"  in  the  replication  ;  for  my  Lord  laid  it  down 

(a)  3  H.  4  C.  284.  (6)  2  C.  B.,  JV.  S.  1 56. 
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1866.       at  the  trial  that,  as  far  as  regarded  the  circamstances  of 
Grill       this  case,  gross  and  ordinary  negligence  were  in  effect  the 
General     Bame.  I  have  not  been  able  to  see  that  the  Defendants  have 
Collier"©    '^^^  injured  by  the  word  "  gross''  not  being  used,  perhaps 
owing  to  a  want  of  apprehension  on  my  part,  or  perhaps 
owing  to  the  total  absence  of  any  attempt  to  show  what  the 
injury  is.    What  is  the  meaning  of  it  ?  I  agree  with  the  die- 
turn  of  Lord  Cranwarth,  in  the  case  of  Wilson  v.  Brett  (a), 
in  which  case  he  says,  at  p.  116,  that  he  ''could  see  no 
difference  between  negligence  and  gross  negligence — ^that  it 
was  the  same  thing,  with  the  addition  of  a  TituperatiTe 
epithet."    The  law  was  laid  down  to  that  effect  in  Wyld  ▼• 
Pickford{b);  and  we  must  treat  it  as  the  law^  when  we 
consider  under   what  circumstances  that  judgment  was 
upheld,  and  the  law  laid  down  there  recognized  by  the 
Exchequer  Chamber,  in  the  judgment  of  the  late  Mr.  Jus- 
tice Crompton  in  Beal  v.  The  South  Devon  Raibtag  Com-- 
pang  (c).    The  confusion  appears  to  have  arisen  from  the 
word  '*  negligence,**  which  is  a  negative  word,  being  used  as 
an  affirmative  word.     It  is  the  absence  of  such  care,  skill 
and  diligence  as  it  was  the  duty  of  the  Defendant  to  bring 
to  the  performance  of  the  work,  which  he  is  said  not  to 
have  performed.    Then  what  is  the  amount  of  care,  skill 
and  diligence  which  a  man  ought  to  bring.    In  the  case 
of  a  gratuitous  bailment  of  a  horse,  it  is  said  that  if 
you  allow  a  man  of  no  skill  to  ride  your  horse,  he  is 
bound  to  use  such  skill  as  he  possesses,  and  he  is  only 
liable  for  gross  negligence  in  that  sense.      But  if  you 
employ  a  groom  or  a  person  who  professes  skill  to  ride 
your   horse,   he  is  answerable,  unless    he  has  skill  in 
riding.    Therefore  the  word  "  gross"  is  used  as  a  word  of 
description,  not  of  definition.     Probably  as  our  Courts 
have  to  separate  law  from  fact,  and  to  leave  the  question  of 
fact  to  the  jury,  we  could  not  approach  nearer  to  a  prac* 
tical  definition  of  ''gross  negligence"  than  such  n^«- 

(a)  11  M.  i  WAIZ.  (6)  8  M.  4^  IT.  443. 

(c)  3  H.  ^  C.  337. 
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gence  as  is  actionable — ^the  want  of  sach  care,  skill  and        1866. 
diligence  as   was   reasonable    under    the    circumstances.        grill 

When  dealing  with  a  bailee  for  hire,  as  to  any  act  of  qs^bral 

omission  on  his  part  in  the  course  of  his  employment.  Iron  Screw 

'^  .  .  .  ,  .         COLLIBR  Co. 

the  want  of  due  care,  skill  and  diligence,  if  there  be  any,  is 
necessarily  gross  negligence.  I  think  that  it  only  tends  to 
mislead  a  jury  if  the  Judge  uses  the  word  ''gross,"  instead 
of  using,  as  my  Lord  appears  to  have  done,  the  words 
**  want  of  due  care,  skill  and  diligence ''  in  navigating  the 
vessel.     I  apprehend  that  that  summing-up  was  correct. 

There  is  only  one  other  point  remaining,  and  that  is  a 
point  which  I  must  own  I  could  not  comprehend  for  some 
time,  but  I  now  think  that  I  clearly  understand  it ;  it  is 
this, — that,  this  not  being  an  action  by  the  owners  of  the 
Araxes  against  the  owners  of  the  Black  Prince^  but  by  the 
owner  of  goods  on  board  the  BUuik  Prince  against  her 
owners,  the  Plaintiff  must  show  that  the  damage  happened 
to  his  goods,  not  by  perils  of  the  sea,  but  by  the  negligence 
of  the  crew ;  and  that  he  does  not  sustain  that  issue,  which 
rests  upon  him,  by  showing  merely  that  the  collision  be-  ' 
tween  the  vessels  occurred  by  the  negligence  of  the  crew 
of  the  Black  Prince,  but  he  must  also  show  that  the 
collision  and  other  circumstances  up  to  the  time  of  the 
sinking,  by  which  the  goods  were  lost,  were  caused  by 
the  negligence  of  the  crew  of  the  Black  Prince,  and 
without  any  contributory  negligence  on  the  part  of  the 
Araxes.  And  the  argument  went  still  further,  for  it  was 
contended  that,  if  the  Araxes  could  have  stopped,  so  as  to 
strike  the  Black  Prince  less  violently,  though  she  was  not 
bound  to  do  so,  that  particular  phase  of  the  collision,  by 
which  the  goods  were  lost,  might  perhaps  not  have  arrived, 
and  therefore  non  constabat  but  that  that  phase  of  the  col- 
lision was  one  which  was  brought  about  entirely  by  the  ne- 
gligence of  the  captain  of  the  Araxes ;  because  he  did  not 
order  the  engineer  to  back  at  a  point  at  which  the  collision 
might  indeed  have  occurred,  but  at  which  the  loss  of  the 
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^866,       goods  would  have  been  prevented.   It  seems  to  me  that  the 
Grill       point  comes  to  this, — given  that  there  was  negligence  on 
General     the  part  of  the  persons  on  board  of  the  Black  Prince^  and 
CollirrCo.  ^^^  given  that,  if  there  had  not  been  negligence  on  their 
part,  the  goods  of  the  Plaintiff  would  not  have  been  lo6^ 
the  Defendants  seek  to  divide  the  collision,  and  to  say  that, 
although  what  took  place  was  in  one  sense  caused  by  their 
negligence,   yet    there   were  other  circumstances  which 
might  have  intervened,  and  which,  if  they  had  interreoed, 
would  have  prevented  the  loss  accruing.    That  means  either 
that  the  Araxeg  was  negligent  or  that  she  was  not    If  it 
means  that  she  was  negligent,  I  should  like  it  to  be  shown 
to  me  in  what  respect  she  was  negligent.     It  is  admitted 
that  she  was  not  so  in  respect  of  the  collision.    There  is  oo 
evidence  of  any  wrong  on  the  part  of  those  on  board  of  the 
Araxes.     If  the  Araxesh^id  backed  and  slowed,  the  Black 
Prince  might  have  done  her  more  damage  than  was  done, 
by  striking  her  in  another  direction;  that  is  a  matter  of 
common  sense;  if,  as  a  matter  of  seamanship,  the  ilro^o 
should  have  backed  and  slowed,  a  seaman  would  have  been 
called  to  say  so.     If  she  were  not  wrong  in  not  backing,  the 
fact  of  her  not  doing  something,  which  she  was  not  wrong 
in  omitting  to  do,  cannot  diminish  the  damages  to  be  paid 
by  the  Defendants  on  account  of  their  wrongful  act 

This  brings  me  to  a  point  on  which  there  seems  no  donbt, 
and  on  which  the  case  of  Davis  v.  6arratt{a)  seems 
in  point,  that,  if  a  man  do  a  wrongful  act  which  causes 
damage  as  an  ordinary  consequence,  he  cannot  get  rid  of 
his  liability  by  showing  that,  if  the  other  party  had  done 
such  and  such  a  thing,  the  injury  might  not  have  happened. 
He  must  show  at  least  that  it  would  not  have  happened. 
If  this  question  arose  here,  my  opinion  would  be  unferour- 
able  to  the  Defendants ;  but  on  the  summing-up  or  my 
Lord,  the  question  does  not  arise. 

(a)  6  Bing,  716. 
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SmitHi  J,  I  am  of  the  same  opinion.  [His  Lordship  186& 
Btated  the  facts.]  It  is  contended,  on  the  part  of  the  gbill 
Defendants,  that  the  starboarding  her  helm  by  the  Black      obnbral 

JPrince  was  in  contravention  of  the  rule  laid  down  in  the  J,*®"  Scrbw 

COLLIBB  Co. 

Merchant  Shipping  Act,  and  therefore  amounted  to  barratry 
on  the  part  of  the  master.  I  think  that  sect  299  of  the 
Merchant  Shipping  Act,  and  the  evidence,  fail  to  establish 
such  a  case.  It  is  consistent  with  the  facts  before  us  that 
the  people  on  the  deck  of  the  Black  Prince  may  have  been 
asleep ;  and  though  the  act  of  going  to  sleep  may  in  some 
cases  be  wilful,  yet,  if  an  accident  happened  by  reason 
of  the  person  in  charge  of  the  deck  being  asleep,  it  would 
be  a  strange  thing  to  say  that  the  going  to  sleep  constitutes 
barratry,  within  any  definition  of  the  term  hitherto  given. 
Suppose  the  master  and  crew  got  drunk,  which  is  a  more 
wilful  thing  than  falling  asleep,  and  an  accident  were  caused 
by  their  carelessness,  it  could  not  be  contended  but  for 
the  statutable  effect,  which  is  given  in  some  cases  to  the 
wilful  contravention  of  the  Act,  that  there  was  barratry, 
so  as  to  bring  the  case  within  the  exception  in  the  bill  of 
lading.  I  agree  that  the  words  in  the  Act  do  not  have 
that  effect.  It  is  clearly  not  the  object  of  the  Act,  as  my 
Brother  WUles  has  pointed  out,  to  alter  the  effect  of  con- 
tracts made  between  shipowners  and  merchants,  and 
release  the  shipowner  from  the  consequences  of  the  acts 
of  bis  crew  to  the  injury  of  the  merchant 

With  regard  to  that  part  of  the  rale  which  relates  to  the 
motion  for  a  new  trial,  the  first  ground  is,  that  my  Lord 
should  have  directed  the  jury  that  the  loss  was  caused  by 
a  peril  of  the  seas  within  the  exception  in  the  bill  of  lading. 
That  raises  much  the  same  question  as  arises  on  the  repli- 
cation ;  but  it  is  said  that  it  arises  on  tiie  facts,  and  I  take 
it  that  that  means  that  my  Lord  should  have  told  the  jury 
that,  although  the  foundering  of  the  ship  was  immediately 
caused  by  the  perils  of  the  seas,  yet  the  negligence  of  the 
crew,  which  was  the  caiua  causans  of  that,  had  no  effect 
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1866,       on  the  perils.     If  my  Lord  had  so  directed  the  jury,  his 

Grill       direction  would  have  been  in  opposition  to  the  case  of 

Gbnbral     ^tf>!fd  V.  I%e  General  Iron  Screw  Company  (a)  io  the 

Iron  Scrrw    Court  of  Exchequer;  I  think  that  my  Lord,  sitting  at  nisi 

prius,  was  bound  by  that  decision,  which  arose  out  of  the 

same  circumstances  as  here,  though  not  on  the  pleadings. 

I  do  not  express  an  opinion  on  the  point,  but  I  think  that 

we  are  bound  by  that  decision. 

The  next  ground  of  the  rule  is,  that  my  Lord  should 
have  left  to  the  jury  the  question,  whether  there  were  gross 
negligence  on  the  part  of  the  master  or  crew ;  but  it  seems 
to  me  that  as  to  that  point  he  put  the  case  to  them  with 
perfect  propriety.     It  has  not  been  suggested  in  what  other 
way  he  could  have  put  it  to  them,  unless  he  had  used  the 
word  gross  ;  it  was  not  necessary  to  put  that  word  itself, 
and  there  can  have  been  no  misdirection  unless  it  can 
be  shewn  that  there  is  some  definition  of  gross  which  is 
different  from  that  put  by  my  Lord  to  the  jury.    The  term 
'*  gross  negligence"  is  certainly  to  be  found  in  some  of  the 
cases,  but  it  is  only  one  way  of  expressing  that  a  less  degree 
of  care  is  required  in  some  cases  than  in  others,  and  it  is 
more  scientific  to  define  the  degrees  of  care  required  than 
degrees  of  negligence.     I  think  that  in  this  case  it  was 
unnecessary  to  draw  any  distinction.     The  question  is 
whether  there  were  a  want  of   proper  care,  skill  and 
diligence  on  the  part  of  the  master  and  crew ;  if  there  were 
not,  the  loss  would  be  occasioned  solely  by  the  perils  of  the 
seas. 

The  other  point  of  misdirection  complained  of  is,  that 
my  Lord  should  have  asked  the  jury  whether,  although  the 
collision  was  caused  by  the  fault  of  the  Black  Printx,  the 
foundering  of  her  and  the  consequent  loss  of  the  Plaintiff's 
goods  was  not  caused  by  want  of  care  on  the  part  of  those 
on  board  of  the  Araxes.  As  I  understand  the  argument, 
it  is  that,  though  the  collision  took  place  in  consequence  of 
(a)  3  H.  4  C.  2W. 
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the  negligence  of  the  people  on  board  of  tbe  Black  Prince,       1866. 


yet  the  foundering  was  not  an  inevitable  consequence  of       grill 
the  collision,  and  might  have  been  avoided  if  those  on 


9, 

Gbnbral 


board  of  the  Araxes  had  done  something  which  they    Iron  Screw 

ought  to  have  done.    Such  an  argument  might  be  used  if 

there  were  fects  in  the  case  to  justify  it;  but  there  were  no 

such  facts  here  as  would  have  justified  my  Lord  in  leaving 

the  question  to  the  jury;  there  was  no  evidence  of  want 

of  care  on  the  part  of  the  Araxes,  and  the  suggestion  of  the 

learned  counsel  that  something  might  have  been  done  on 

her  part  which  would   have  prevented   the  collision,  or 

diminished  the  consequences  of  it,  is  a  pure  speculation 

on  his  part.    I  think  that  there  was  no  misdirection.   There 

is  no  other  point,  except  as  to  the  replication,  and  that  is 

much  the  same  point  as  arose  on  the  first  ground  of  the 

rule  for  a  new  trial,  upon  which  I  feel  concluded  by  the 

case  in  the  Court  of  Exchequer  (a). 

There  is  certainly  one  other  objection,  which  is,  that  the 
depositions  should  not  have  been  received  in  evidence,  but 
they  could  not  be  rejected  unless  they  were  taken  without 
authority  ;  and  it  was  hardly  contended  that  they  were  so 
taken,  and  it  seems  clear  to  me  that  they  were  not  taken  - 
without  authority.'  If  there  were  any  irregularity  in  the 
mode  of  taking  iliem,  application  should  have  been  made 
to  the  Court  to  suppress  them,  instead  of  taking  objection 
to  their  being  admitted  at  the  trial.  On  all  these  grounds 
therefore  I  think  that  this  rule  should  be  discharged, 

Erle,  C.  J.  I  have  nothing  to  add,  except  that  my 
Brother  Keating  authorized  me  to  say  that  he  concurred 
in  the  judgment  of  my  Brothers  Willes  and  Smith, 

Rule  discharged, 
(a)  Lioyd  v.  The  General  Iron  Screw  Collier  Company^  Z  U.^  C.  284. 
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^!^^'  Thorp  v.  Facey  and  Another. 


EljtcimtfU,  The  PUiotiff,  in  an  action  of  ejectmpnt»  brought  to  recover  poMcssion  of  a 

Mortgag€§  oaJ  bouse,  was  representative  of  the  mortgagee  of  the  house,  which,  vith 

mortgagor,  some  other  premises,  had  been  mortgaged  by  the  father  of  the  Defend- 

SttUuio  rfLiwd"  ant  in  1886.     A  judgment  by  default  in  ejectment  was  obtained  by  the 

ioHoiu  (8  &  4  mortgagee  in  1847,  when  possession  of  all  the  mortgaged  piemiicB, 

WUL^,  e.27).  except  the  house,  was  given  up  to  him,  the  mortgagor  and  bu  repre- 

sentatives retaining  possession  of  the  house  till  the  present  action.  No 
writ  of  possession  was  executed ;  and  there  had  been  no  payment  of 
rent  and  no  entry  within  twenty  years.  Held,  that  there  was  no  evi- 
dence of  possession  of  the  house  by  the  mortgagee  in  1847t  or  of  tbe 
creation  of  a  new  tenancy  under  him  in  that  year,  and  that  therefore 
the  Statute  of  Limitations,  8^4  WUL  4,  e.  27,  m.  7  and  10,  was  s  bir 
to  the  action.     Loeke  v.  Maithemt,  18  a  B^N.S,  758,  distinguished. 

fTlHIS  was  an  action  of  ejectment  to  recover  a  dwelling- 
house  in  the  city  of  ExeUr ;  and  was  tried  before 
Bylesy  J.,  at  Exeter ,  in  the  Spring  Assizes,  1866,  when  the 
following  facts  appeared  in  evidence : — 

The  Plabtiff  was  the  representative  of  one  Henry  Thiarf^ 
who  died  in  1857,  having  devised  his  property  to  her. 

Hugh  Facey  J  by  indentures  of  lease  and  release  dated 
January  4th  and  6th,  1836,  mortgaged  certain  freehold 
premises,  including  the  house  claimed,  to  Henry  Tkrp* 
In  1847,  Henry  Thorp  obtained  a  judgment  by  default 
in  an  action  of  ejectment  under  the  old  law  against  H^^ 
Facey f  who  thereupon  gave  up  to  him  possession  of  all  the 
premises,  except  the  house,  in  which  Hugh  Facey  resided 
till  his  death,  and,  after  that,  his  son  Charles  Facey^  the 
Defendant,  or  tenants  of  his,  resided  in  it  till  action  brought 
No  writ  of  possession  was  executed. 

A  verdict  was  found  for  the  Defendants,  with  leave  re- 
served to  the  PlaintiiT  to  move  to  enter  a  verdict,  on  tbe 
ground  that  the  evidence  adduced  by  her  was  sufficient  to 
make  out  her  case. 
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Xarilahef  in  Easter  Term,  obtained  a  rule  accordingly.        1866. 

No  one  appeared  now  to  show  cause,  and  the  Court  called  tho&p 
IsopeSf  who  now  appeared  for  the  Plaintiff,  to  support  the  ^^^x. 
rule. — The  property  comprised  in  the  deed  having  been 
shown  to  have  been  in  the  mortgagee  in  1847,  there  was 
OTidence  of  a  determination  of  the  tenancy  at  will  pre- 
viously existing  between  him  and  the  mortgagor,  and  there- 
fore the  Statute  of  Limitations,  3  &  4  WilL  4,  e.  27,  did 
not  begin  to  run  till  then.  \^Byle$^  J.  Must  you  not  show 
that  he  has  been  in  possession  within  twenty  years,  or 
that  he  has  received  profits  or  rent  within  that  time?] 
In  Loche  v.  Matthews  (u)^  A.  had  enclosed  some  waste 
land  and  built  a  cottage  upon  it,  and  bad  been  in  posses- 
sion for  a  few  years  without  interruption  and  without  pay- 
ment of  rent ;  and  the  owner  of  the  fee  served  him  with  a 
declaration  in  ejectment  for  the  whole  of  the  premises,  and 
possession  of  part  was  given  up,  the  owner  consenting  that 
A.  and  his  wife  should  retain  possession  of  the  rest  for 
their  respective  lives.  After  their  deaths,  which  took  place 
about  thirty  years  after  the  inclosure,  and  about  fifteen  years 
after  the  service  of  the  declaration  in  ejectment,  the  owner 
of  the  fee  took  possession  of  the  land,  and  ejectment  being 
brought  against  him,  it  was  held  that  what  took  place 
when  the  part  of  the  premises  was  given  up,  amounted 
to  an  actual  entry,  determined  the  original  tenancy  at 
will,  and  created  a  new  one,  and  that  the  Statute  of 
Limitations  began  to  run  fi-om  that  time.  WilleSj  J.,  says, 
at  p.  765,  ''The  question  is,  whether,  in  applying  the  7th 
section  of  the  3  &  4  WilL  4,  c.  27  to  this  state  of  things, 
we  are  to  consider  the  original  tenancy  at  will  as  being 
still  in  existence.  Now  it  is  perfectly  elementary,  that  an 
entry  upon  any  part  of  the  land  puts  an  end  to  the  tenancy 
at  will :  and  the  reason  is  obvious,  because  the  tenancy  is 
of  the  whole,  and  the  tenancy  cannot  therefore  be  deter- 

(fl)  13  C.  B.,  N.  S.  758. 
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1866.       mined  as  to  part  without  determining  it  as  to  the  whole." 
Thorp       And  Erie,  C.  J.,  says,  at  p.  763»  after  reading  sect  10, 
Facey.       "  ^^^^*  ^^  ^®  Court  of  Queen's  Bench  observe  in  BandaU 
V.  Stevens (a\  'evidently  applies  to  a  mere  entry,  as  for 
the  purpose  of  avoiding  a  fine,  which  may  be  made  by 
stepping  on  any  corner  of  the  land  in  the  night  time,  and 
pronouncing  a  few  words,  without  any  attempt,  or  intention, 
or  wish  to  take  possession/    *  In  the  present  case,'  they 
go  on  to  say,  'possession  was  actually  taken  by  the  over- 
seers animo  possidendi;  and  whether  possession  was  re- 
tained by  them  an  hour  or  a  week  must  for  this  purpose 
be  immaterial.    They  were  lawfully  in  of  their  fee-simple 
title ;  and  by  nothing  that  had  previously  happened  coold 
their  right  in  respect  of  the  Statute  of  Limitations  be  at  all 
prejudiced.'    That  explains,  &c."    There  must  be  an  entry 
on  the  premises,  but  an  entry  on  part  is  an  entry  on  the 
whole,  and  the  entry  here  on  part  put  an  end  to  the  tenancy 
at  will.    When  a  mortgagor  continues  in  possession  of  the 
premises  with  the  consent  of  the  mortgagee,  he  is  tenant  at 
will  of  the  mortgagee.    The  mortgagee's  resumption  of 
possession  in  1847  terminated  the  tenancy  at  will ;  Keeck 
v.  Hall(b);  and,  under  sect.  7  of  the  Statute  of  Limitations, 
he  had  twenty-one  years  from  that  time  to  bring  his  action 
in.     [ByleSf  J.,  referred  to  Doe  dem.  Jones  v.  WilUamic), 
and  the  judgment  of  LittUdaie,  J.,  at  p.  296.] 

Erlb,  C.  J.  I  am  of  opinion  that  this  rule  should  be 
discharged.  This  was  an  action  of  ejectment  by  a  mort- 
gagee against  a  mortgagor  for  the  premises  included  in  a 
mortgage  deed  made  in  1836.  There  has  been  no  pay- 
ment of  rent  and  no  entry  within  twenty  years,  but  eject- 
ment is  now  brought.  It  is  contended  on  the  part  of 
the  Plaintiff  that  where  parties  stand  in  the  relation  of 

(a)  2  £.  &  B.  641. 

{b)  1  DougL  21,  and  I  Sm.  L.  C.  (6th  ed.)  523. 

(c)  5  A,^  E.  291. 
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mor^agor  in  possession  and  mortgagee,  a  tenancy  at  will  1866* 
is  created ;  if  Mr.  Lopes  could  have  made  that  position  Thorp 
good,  the  Plaintiff  might  perhaps  recover,  for,  in  1847  facby. 
part  of  the  land  was  taken,  and  if  there  were  a  tenancy  at 
will  and  entry  on  part  of  the  premises,  that  might  perhaps 
be  the  commencement  of  a  new  tenancy  at  will  of  the  re- 
maining portion,  as  in  the  case  of  Loche  v.  Matthews  (a), 
where  there  was  an  entry  on  part  of  the  premises;  but  in 
this  case  there  is  nothing  like  the  agreement  which  there 
was  in  that  case.  All  that  is  before  us  is,  that  in  1847 
the  Plaintiff  entered  on  part  of  the  premises,  and  the  mort- 
gagor remained  in  possession  of  part  of  them.  The  relation 
of  mortgagee  and  mortgagor  does  not  create  a  tenancy  at 
will,  as  appears  by  the  learned  note  in  SmitKs  Leading 
Cases  to  Keech  v.  HaU(b),  which  exhausts  all  the  authori- 
ties on  the  subject, 

WiLLBS,  J.  I  am  of  the.  same  opinion.  The  Act  3  &  4 
Will.  4,  c.  27,  decides  this  point,  for  in  sect.  7,  which  en- 
acts, ''when  any  person  shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  as  tenant  at  will,  the  right  of  the 
person  entitled  subject  thereto  to  make  an  entry,  or  bring 
an  action  to  recover  such  land,  shall  be  deemed  to  have 
first  accrued  either  at  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  commence- 
ment of  such  tenancy,"  there  is  a  proviso  that  no  mort- 
gagor  shall  be  deemed  to  be  tenant  at  will  to  his  mortgagee ; 
and  sect.  10  expressly  provides  that  no  mere  entry  shall  be 
deemed  possession,  so  as  to  prevent  the  statute  running 
when  once  it  has  begun  to  run.  Now,  supposing  that  this 
case  would  be  similar  to  the  case  of  an  entry  on  a  tenant 
at  will,  or  by  a  landlord  for  a  forfeiture,  and  as  in  the  cases 

(fl)  13  C.  B.,  N.  S.  763. 

(6)  1  Sm.  L.  C.  (6th  ed.),  523,  526. 
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1866*  mentioned  in  Co.  lAU.  16  a  and  b,  262  &,  an  entry  od 
Thoep  part  18  an  entry  on  the  whole^  yet,  by  the  statalei  this  does 
Facbt.  °^^  ®PP^y  ^  ^®  ^^^^  ^^  ^  mortgagor  and  mortgagee,  so  as 
to  prevent  the  statute  running,  except  there  have  been  pos- 
session or  receipt  of  profits  of  the  land,  or  receipt  of  not 
within  twenty  years,  unless  there  be  some  special  reason 
for  the  mortgagor  having  possession,  such  as  that  he  is  to 
occupy  until  default  of  payment.  It  seems  to  me  that  this 
is  the  ordinary  case,  and  that  therefore  the  possession  or 
receipt  of  rent  or  profits  must  have  been  within  tweoty 
years  to  entitle  the  PlaintifT  to  succeed.  I  think  that  the 
case  of  Locke  v.  Maith€W${a)  was  rightly  decided  on  the 
fiicts,  because  in  that  case  there  was  evidence  of  a  tenaocy 
at  will  of  a  house  and  land,  and  of  an  agreement  that  the 
tenant  should  retain  part  and  give  up  the  residue,  and  the 
question  was,  whether  the  time  was  to  run  firom  the  year 
of  the  tenancy  of  the  whole  or  of  the  part,  and  it  seems  to 
me  that  it  was  right  to  hold  that  there  was  a  new  tenancy, 
and  that  the  statute  made  a  new  period  of  prescription,  as 
the  Court  held ;  but  that  case  is  wholly  inapplicable  to 
this  one.  As  to  the  declaration  in  ejectment,  it  may  be  an 
entry,  but  it  can  only  amount  to  that,  and  under  sect.  10  a 
mere  entry  is  not  suflSci^it ;  a  judgment  does  not  give  pos- 
session unless  it  be  executed.  It  seems  to  me,  therefore, 
that  there  was  nothing  to  prevent  the  statute  running. 

Btlbs,  J.  I  am  of  the  same  opinion.  The  mortgagee 
here  was  not  in  possession.  The  stat.  3  &  4  WUL  4, 
c  27,  says  that  entry  is  not  possession.  The  Plaintiff 
was  not  in  possession  within  twenty  years  of  action  brought, 
nor  was  he  in  receipt  of  the  profits  or  rent  of  the  land  within 
twenty  years,  and  therefore  the  statute  precludes  him  from 
recovering. 

(a)  13  C.  B.,  N.  S.  753. 
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Smith,  J.  I  am  of  the  same  opiDion.  Mr.  Lopes  well 
put  everything  which  could  be  said  in  support  of  this  rule.  Thorp 
The  land  was  mortgaged  in  1836  for  the  purpose  of  secur-  facbt. 
ing  a  debt,  and  the  mortgagor  remained  in  possession,  but 
Dot  as  tenant  to  the  mortgagee.  In  1847,  the  mortgagee 
obtained  a  judgment  in  ejectment  by  default,  and  he  got 
possession  of  one  portion  of  the  land.  The  land  so  taken 
may  have  been  taken  in  payment  of  the  debt,  and  the 
residue  may  have  been  left  in  the  mortgagor's  power.  It 
appears  to  me  that  the  right  of  action  under  the  mortgage 
deed  accrued  more  than  twenty  years  ago ;  and  that,  there- 
fore, the  Defendant  has  a  good  answer  to  this  action. 

Rule  discharged  (a), 
(a)  Reported  by  R.  H.  B.  Manham,  Esq. 
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Tkur$dapt 
Juml, 

BoHkrmpiejf. 
24^25  net. 
c  134, «.  123. 
Cnditort*  at* 
Mignee, 

OppOHtiWItttim 


Kelly  v.  Morray. 

The  certificate  of  appointment  of  a  creditors*  aaaignee,  under  atat  24  ft  25 
Fiet  e.  134,  «.  123,  is  a  record  of  the  Court  of  Bankruptcy,  and  coocia- 
sive  evidence  of  the  appointment;  and  may  be  used  as  such  in  id 
action  by  the  assignee,  though  it  were  signed  and  sealed  after  inch 
action  was  commenced. 

rpHIS  case  was  tried  before  BramweU,  B.,  at  CheMter^^X 
the  Spring  Assizes. 

The  action,  which  was  in  trover,  was  commenced  on 
February  13th,  1866,  and  was  brought  by  the  Plaintiff 
as  creditors*  assignee  of  one  Thomasan  fbf  the  con?er- 
sion  of  certain  goods,  which  had  been  seized  by  the 
Defendant  under  a  bill  of  sale  executed  by  Thonuuon.  The 
Defendant,  among  other  pleas,  traversed  the  title  of  the 
Plaintiff  as  assignee.  The  bill  of  sale  was  executed 
November  27  th,  1865,  and  a  sale  advertised  shortly  after- 
wards. After  that  advertisement  and  previous  to  the 
sale,  notice  of  a  trader  debtor  summons  sued  out  by 
a  creditor  was  served  on  the  Defendant,  notwithstanding 
which  the  sale  took  place  on  December  9th,  whic&  was 
prior  to  the  date  of  the  return  of  the  summons. 

The  adjudication  in  bankruptcy  was  announced  in  the 
London  Gazelle  on  December  22nd. 

At  the  trial  the  Plaintiff  put  in  a  copy  of  a  certificate 
dated  January  9th,  1866,  which  certified,  that  the  Plaintiff 
was  duly  chosen  creditors'  assignee  on  January  6th,  1866, 
and  that,  after  he  had  consented  to  act,  his  appointment  had 
been  approved  by  the  commissioner.  The  certificate  was 
signed  by  the  registrar,  acting  for  the  commissioner,  and 
bore  the  seal  of  the  Court  of  Bankruptcy.  On  the  part  of 
the  Defendant  evidence  was  given  that  this  certificate  was 
not  signed  or  sealed  till  some  time  after  action  brought; 
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and  it  was  contended  on  his  behalf,  that  the  Plaintiff  was        1866. 
in  consequence  not  entitled  to  maintain  this  action,  though       kbllt 
he  was  chosen,  and  by  parol  appointed  by  the  commissioner,      morrat 
assignee  before  action  brought. 

A  verdict  was  found  for  the  Plaintiff,  with  leave  re- 
served to  the  Defendant  to  move  to  enter  a  nonsuit,  on  the 
ground  that  the  Plaintiff  was  not  duly  appointed  assignee 
at  the  time  the  action  was  brought,  inasmuch  as  his  ap- 
pointment was  not  under  the  hand  of  the  commissioner  or 
the  seal  of  the  Court. 

JUPIntyre,  in  Easter  Term  obtained  a  rule  accordingly, 
citing  Ex  parte  NcLsh  (a). 

Oiffard  and  Horatio  IXoyd  showed  cause.  —  The 
question  turns  on  the  construction  of  the  123rd  section 
of  the  Bankruptcy  Act,  1861,  24  &  25  Vict.  c.  134,  which 
is,  ''When  the  election  of  an  assignee  shall  have  been 
accepted  by  the  person  elected  and  confirmed  by  the  Court, 
the  Court  shall,  by  certificate  under  the  hand  of  the  com- 
missioner and  the  seal  of  the  Court  (to  be  called  the 
certificate  of  appointment),  declare  such  creditors'  as- 
signee to  have  been  duly  elected,  and  appoint  him  to  the 
said  office  accordingly.  Such  appointment  shall  be  final, 
and  shall  not  be  subject  to  review  or  appeal,  except  as 
hereinafter  prowded/*  There  was  here  the  proper  choice 
of  the  assignee  by  the  creditors  and  the  proper  approval 
by  the  commissioner.  The  appointment  is  the  choice  of 
the  creditors  ratified  by  the  commissioner,  and  the  certifi- 
cate is  only  evidence  of  the  appointment  The  date  of  the 
appointment  is  the  day  when  it  is  confirmed  by  the  Court, 
not  the  day  when  the  certificate  is  drawn  up ;  as  the  date 
of  an  order  in  bankruptcy  is  the  day  when  it  was  made, 
not  that  on  which  it  was  drawn  up :  Ex  parte  The  Dudley 

(a)  1  Dea.  if  Ck.  445. 
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1866.       and  We$t  Bramwieh  Bankiag  CompoMjf,  in  re  Hophini(a\ 
Kkllt       1q  actioiui  by  executors,  the  executor  need  not  obtain  pro- 
MoBEAx.      ^^  ^  ^^^  action  brought    \_ByleM,  J.    A  magistrate's 
order  need  not  be,  and  seldom  is,  drawn  up  till  after  notice 
of  appeal.]   The  case  of  Ex  parte  Nash  (ft),  which  is  relied 
on  by  the  other  side,  does  not  apply,  as  the  facts  were 
different,  and  the  decision  was  on  a  different  point :  for  Sir 
J.  Cross  says  in  his  judgment  at  p.  452,  **  I  think  the  dura- 
tion of  the  meeting  and  the  election  of  the  assignees  wu 
in  the  breast  of  the  commissioner  during  the  meeting.  Just 
in  the  same  way  as  a  record  is  under  the  control  of  a  Gooit 
of  Common  Law  during  the  whole  of  the  term  in  which  it 
is  entered.'*    The  Act  is  only  directory,  and  the  appoint- 
ment of  the  assignee  is  valid  without  the  commisnooer's 
signature,  as  in  the  case  of  Morgan^  App.  v.  Peary ^  BeBp.(c)| 
where  it  was  held,  that  sect  13  of  stat  6  &  7  Vict.  e.  18, 
which  enacts  that  overseers  shall  make  out  and  sign  lists  of 
persons  entitled  to  the  vote  for  a  borough  or,  &c.,  is  di- 
rectory only  as  to  the  signing  of  the  lists. 

M^Intyre  in  support  of  the  rule.— The  appointment  is 
to  be  under  the  hand  of  the  commissioner  and  seal  of 
the  Court.  By  sect  1 16,  the  creditors  are  empowered  to 
choose  an  assignee,  but  he  may  be  rejected  by  the  Court 
If  he  is  not  rejected,  and  is  willing  to  aecept,  the  Court 
must  confirm  the  choice,  and  by  sect  123  shall,  by  certi- 
ficate under  the  hand  of  the  commissioner  and  the  seal  of 
the  Court,  declare  him  to  have  been  duly  elected,  and 
appoint  him  accordingly.  The  appointment  must  be  in 
the  manner  specified  by  that  section :  Ex  parte  Na$h(b). 
Until  the  certificate  is  signed,  there  is  not  an  appointment 
at  all ;  and  here  the  certificate  was  not  signed  till  long 


(fl)  32  L.  J.,  Bankr.  68.  (b)  1  Dot.  4r  Ch.  445. 

(f)  17  C.  B.  334. 
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after  action  brought    [Wtlki,  3.,  referred  to  sect.  203.]        1806. 
This  document  is  only  a  copy  of  the  certificate,  and  there-       Kellt 
fore  there  ought  to  be  two  seals  upon  it,  one  of  the  original     Morrat. 
drawing  up,  and  another  as  showing  it  to  be  a  correct 
copy ;  it  is  without  the  seal  of  appointment  and  has  only  a 
seal  to  make  it  admissible  in  evidence. 

Erlb«  G.  J.  1  am  of  opinion  that  this  rule  should  be 
discharged.  A  certain  choice  of  an  assignee  was  made 
and  the  appcMutment  approved  by  the  commissioner  before 
action,  and  the  objection  taken  by  Mr.  M^lntyre  is,  that 
the  signature  of  the  commissioner,  or  person  acting  for  him, 
was  not  put  to  the  document  till  after  the  commission  day 
of  the  Assizes,  when  the  document  was  required  to  be  used. 
It  appears  to  me  that  the  seal  of  the  Court  made  it  a  valid 
instrument  and  a  record  of  the  Court  under  sect.  203  of 
the  Bankruptcy  Act,  1861,  and  the  seal  being  there  Mr. 
M^Inti/re  had  no  right  to  go  into  the  question  as  to  the 
time  at  which  the  document  was  signed  or  sealed. 

WiLLBS,  J.  I  am  of  the  same  opinion.  The  proper  con- 
clusion to  come  to  is  that  the  appointment  was  regularly 
entered  and  the  seal  put  to  it  at  the  proper  time.  Section 
123  of  the  Bankruptcy  Act,  1861,  draws  a  distinction 
between  the  act  of  the  Court  and  the  act  of  the  commis- 
sioner. [His  lordship  read  the  section.]  Apart  from  the 
consideration  of  sect.  203,  the  act  of  the  Court  is  the 
material  part,  and  the  object  of  sect.  123  was  to  enable 
the  assignee  to  have  something  in  his  hands  to  produce  as 
evidence  of  his  appointment  And  sect.  203  confirms  this 
notion,  for  it  deals  with  the  seal  as  the  material  thing  to 
look  to.  Section  1  gives  the  Court  of  Bankruptcy,  for 
the  purposes  of  the  Act,  all  the  powers  and  authorities 
of  the  Superior  Courts:  the  records  of  it  may  therefore 
be  drawn  up  when  they  are  requisite,  and  if  sealed  with 
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the  seal  of  the  Court,  they  are  by  sect  203  to  be  admitted 
in  all  Courts  as  evidence  of  such  proceedings  and  orders 
having  taken  place  or  been  made,  and  be  deemed  records  of 
such  Court. 

Btlbs,  J.  I  am  of  the  same  opinion,  but  I  at  first 
thought  that  the  appointment  was  bad,  because  it  purports 
to  be  drawn  up  on  the  9th,  and  it  is  stated  in  it  that  the 
assignee  was  appointed  on  the  6th,  instead  of  stating  that 
he  was  appointed  on  this  day.  I  now  think,  however, 
that  Mr.  M^Intyre  very  properly  said  nothing  on  that  point; 
and  we  have  only  to  see  whether  this  be  a  proper  documeDt 
on  the  face  of  it.  It  appears  to  be  a  good  record  on  the 
face  of  it,  and  we  must  therefore  take  it  to  be  a  true 
one.  If  it  is  desired  to  alter  it^  application  must  be  made 
to  the  Court  of  Bankruptcy. 

Smith,  J.,  concurred. 

Rule  discharged  (a), 
(a)  Reported  by  R.  H.  fi.  Manham^  Esq. 
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1866. 


Wildes  v.  Russell.  m^l 


A  clerk  of  the  peace  of  a  county  having  been  directed  by  the  Court  of  Quarter  Clerk  qf  the 
Sessions  to  enter  an  order  requiring  payment  of  a  sum  of  money  to  one  peace. 
S.  for  costs  incurred  by  the  justices  in  a  litigation  between  themseWes  Misdemeanor 
and  him,  which  had  been  compromised,  refused  to  enter  the  order  for  in  office, 
reasons  which  he  specified.    These  were  disallowed  by  the  Court,  and  Judgment  of 
on  the  clerk  again  refusing  to  enter  the  order  the  matter  was  referred  to  Court  o/compe^ 
a  Finance  Committee,  who  directed  the  treasurer  of  the  county  to  ex-  tentJurUdie- 
hibit  an  information  against  him  under  stat.  1  W.  S^  M,  e.  21,  s.  6,  tion, 
charging  him  with  roiwlemeanor  in  his  office.    The  justices  liaTing  Intereet  qfiri- 
heard  the  charges  in  open  Court  dismissed  him  from  his  office.    Held,  bunal  in  event, 
in  an  action  for  money  had  and  received  brought  by  the  clerk  who  was  Review  qfdeei* 
dismissed  against  his  successor,  tjon  in  euperior 

1.  That  the  clerk  had  been  guilty  of  a  misdemeanor  in  his  office  Court, 

within  the  statute. 

2.  That  in  order  to  constitute  a  misdemeanor  within  the  Act  the 

offence  need  not  be  indictable. 

8.  That  as  no  fraud  was  imputed  to  the  justices,  and  the  informa- 
tion and  judgment  were  good  on  their  iace  and  the  decision 
was  that  of  a  Court  of  competent  jurisdiction,  it  was  conclu- 
sive until  reversed  by  due  form  of  law. 

4.  That  it  could  not  be  objected  in  this  action  that  the  Court  who 
heard  the  information  were  incompetent  either  because  they 
were  interested  in  the  event  or  that  they  had  directed  the 
prosecution,  even  assuming  that  those  grounds  of  objection 
would  render  their  judgment  voidable.  *" 

rriHIS  was  an  action  for  money  had  and  receivedi  which 
•^  came  on  for  trial  at  Guildhall^  before  Erie,  C.  J.^  at 
the  Bittingq^after  Hilary  Term. 

The  following  are  the  facts  derived  from  the  opening 
statement  of  the  Plaintiff's  counsel  at  Nisi  Prias,  it  having 
been  agreed  between  the  parties  that  the  rule  hereinafter 
mentioned  should  be  argued  on  the  facts  so  stated. 

The  Plaintiff  was  for  many  years  clerk  of  the  peace  for 
the  county  of  Kent,  and  while  discharging  the  duties  of 
that  office,  it  was  resolved  by  the  Court  of  Quarter  Sessions, 
that  for  the  future  his  services  should  be  remunerated  by 
a  salary  of  600/.  a  year.  In  the  opinion  of  the  Plaintiff 
this  salary  was  to  be  exclusive. of  his  right  to  certain  fees 
called  **  transport  fees/'  which  he  accordingly  continued  to 
receive;  but  the  Court  of  Quarter  Sessions  being  of  a 
contrary  opinion,  stopped  from  his  salary  a  sum  equal  to 
the  amount  of  the  fees  so  appropriated.    Proceedings  by 

VOL.  I.— o.  p.  3  B 
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I866L       mandamus  to  compel   payment  of  the  salary  and  f< 


Wildes       were  then  taken  by  the  Plaintiff  in  the  Coyrt  of  Qaeen'a 
RussiBLi,.      Bench,  and  were  resisted  by  the  justices.     On  the  recom- 
mendation of  the  Courti  however,  these  proceedings  were 
concluded  by  an  arrangement. 

It  was  the  practice  of  the  Sessions  to  refer  questions  of 
finance  to  a  Finance  Committee,  which,  after  investigating 
the  matters  submitted  to  them  and  recommending  in  a 
report  payment  of  certain  bills,  invariably  banded  in  the 
bills  at  length  in  open  Court;  and  the  Court  then,  if  it 
thought  proper,  directed  that  payment  should  be  made. 

At  the  Quarter  Sessions  held  in  January ^  1865,  one  of 
a  set  of  bills  handed  in  by  the  Finance  Committee  was  that 
of  a  Mr.  Scudamore,  who  was  the  attorney  employed  by 
the  justices  in  resisting  the  proceedings  in  the  Court  of 
Queen's  Bench.  The  Plaintiff  in  the  execution  of  his  doty 
looked  over  the  bills  previous  to  recording  them,  and  on 
examining  Mr.  8cudamare*s  found  that  it  was  not  set  out 
out  at  length,  but  that  it  consisted  only  of  a  memorandum 
to  the  following  effect : — "To  Frederick  Scudamore^  for  pro- 
fessional services  rendered,  and  money  paid  on  account  of 
the  general  business  of  the  county  from  23rd  Ncvember  to 
2nd  December^  1864,  the  particulars  of  which  have  been 
delivered  to  the  Finance  Committee,  and  approved  of  by 
them."  The  Plaintiff  then  wrote  to  the  chairman  of  the 
Sessions,  the  Earl  of  JRomney,  the  following  letter: — 

''  Maidstone,  Jan.  24th,  1865. 
^'My  Lord, — Amongst  the  miscellaneous  bills  recom- 
mended for  payment  in  the  report  of  the  Finance  Com- 
mittee to  the  last  Court  of  General  Sessions,  is  a  bill  of  Mr. 
Scudamore  of  1692. :  I6s.  :  6d. :  that  bill  was  not  presented 
to  the  Court  in  the  usual  manner  for  the  approval  of  the 
Court,  but  I  find  only  a  short  note  of  the  purport  of  the  bill 
signed  by  Mr.  iSciedbmore,  and  mentioning  that  iheparticnlars 
had  been  given  to  the  Finance  Committee  and  approved  of  I^ . 


XXIX  VICTORIA.  691 

them.    With  reference  to  what  has  appeared  in  previous       1866. 
reports  of  the  Finance  Committee  and  the  discussions  which      wildes 
have  occurred,  I  must  necessarily  infer  that  a  considerable     rusmll. 
portion  of  the  amount  of  this  bill  has  arisen  by  measures 
adopted   by  the  Finance  Committee  without  any  legal 
authority,  and  in  opposition  to  the  letter  and  spirit  of  tlie 
Act  of  Parliament  by  which  the  charges  upon  the  county 
rate  are  regulated  and  restricted.     I  have,  therefore,  con- 
sidered it  my  duty  not  to  enter  in  the  proceedings  of  the 
Court  an  order  for  the  payment  of  this  bill,  but  to  report  to 
the  next  Court  of  General  Sessions  on  the  subject." 

Lord' Romney,  in  reply,  informed  the  Plaintiff,  by  letter 
from  Mr.  Scudamore,  that  the  order  for  payment  had  been 
regularly  made ;  and  he  required  him  to  record  it.  This 
the  Plaintiff  refused  to  do ;  but  he  reported  the  matter  to 
the  next  Greneral  Sessions;  and,  on  a  second  refusal  in 
open  Court,  the  justices  referred  the  question  to  the 
Finance  Committee  to  take  such  measures  as  they  should 
think  right. 

The  treasurer  of  the  county  then,  at  their  request,  ex- 
hibited a  complaint  against  the  Plaintiff  in  terms  of  the 
6th  section  of  stat  1  Will.  (^  ilf.  c.  21,  charging  him  with 
misdemeanor  in  his  office.  That  statute,  after  enacting  in 
sect.  6  that  the  custos  rotulorum  shall  appoint  the  clerk  of 
the  peace,  to  act  in  that  capacity  so  long  only  as  he  shall 
*^  well  demean  himself"  in  his  office,  provides,  by  sect.  6, 
that  **  If  any  clerk  of  the  peace  already  nominated  or  to 
be  nominated,  as  aforesaid,  shall  misdemean  himself  in  the 
execution  of  the  said  office,  and  thereupon  a  complaint  and 
charge  in  writing  of  such  misdemeanor  shall  be  exhibited 
against  him  to  the  justices  of  the  peace  in  their  General 
Quarter  Sessions,  it  shall  be  lawful  for  the  said  justices,  or 
the  major  part  of  them,  from  time  to  time,  upon  examina- 
tion and  due  proof  thereof,  openly  in  their  said  General 
Quarter  Sessions  to  suspend  or  discharge  him  from  the 
said  office." 

3  B  2 


692  TaiNITT  TERM. 

1866.  The  following  was  the  form  of  the  complaint: — ^Beit 

Wii^DBs  remembered  that  Lewis  Davis  Wigan,  treasurer  for  the 
Russell.  CQunty  of  Kentj,  Cometh  before  the  justices  of  our  lady  the 
Queen,  assigned  to  keep  the  peace  in  the  said  county,  and 
also  to  hear  and  determine  divers  felonies,  trespasses  and 
other  misdemeanors  in  the  said  county  committed,  at  their 
General  Quarter  Sessions  of  the  Peace,  holden  at  Sttint 
Augustine's,  near  Canterbury,  in  and  for  the  said  county, 
on  the  4th  day  o{  April,  in  the  year  of  our  Lord  1856,  and 
exhibits  to  the  said  justices  the  following  complaint  and 
charge  in  writing  against  Henry  A  tkinson  Wildes,  clerk  of  the 
peace  for  the  said  county,  and  charges  and  complains  that 
before  and  on  the  10th  day  of  January,  in  the  year  afore- 
said, the  said  Henry  AtkinsonWtldes  was  clerk  of  the  peace 
for  the  said  county,  and  from  the  last  mentioned  day  con* 
tinned  to  be  such  clerk  of  the  peace  down  to  and  at  the 
time  of  exhibiting  these  presents,  and  that  on  the  said  last 
mentioned  day  the  Annual  General  Sessions  of  the  Peace 
for  the  said  county  was  holden  by  adjournment  at  Mmd- 
stone  in  and  for  the  said  county ;  that  the  said  Henry 
Atkinson  Wildes,  then  being  such  clerk  of  the  peace  as 
aforesaid,  was  present  at  the  said  Court  of  Annual  General 
Sessions  of  the  Peace  in  execution  of  his  said  office  as 
clerk  of  the  peace  for  the  said  county;  that  the  justices  in 
and  for  the  said  county  in  the  said  Annual  General  Ses- 
sions of  the  Peace  assembled  then  duly  and  lawfully  and  ia 
open  Court,  and  in  the  ordinary  course  of  the  business  of 
the  said  Court  of  Annual  General  Sessions  of  the  Peace, 
duly  and  lawfully  ordered  that  the  sum  of  169/. :  \6s.:6d., 
then  due  and  payable  out  of  the  rates  of  the  said  county 
to  one  Frederick  Scudamore,  for  professional  services 
rendered  as  an  attorney  at  law  and  solicitor,  and  money 
paid  on  account  of  the  general  business  of  the  said  county, 
should  be  paid  to  the  said  Frederick  Scudamore  by  the 
said  Leuns  Davis  Wigan,  as  treasurer  as  aforesaid,  ftU 
which  the  said  Henry  Atkinson  Wildes  well  knew;  that  it 
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then  and  there  became  and  was  the  duty  of  the  said  1866. 
Henry  Atkinson  Wildes^  as  such  clerk  of  the  peace  as  Wildes 
aforesaid,  in  the  execution  of  his  said  office  of  clerk  of  the  russbll. 
peace  of  the  said  county,  to  enter  and  record  such  order  on 
the  minutes  and  proceedings  of  the  said  Court  of  Annual 
General  Sessions,  within  a  reasonable  time  after  the  making 
of  the  said  order;  that  the  said  Henry  Atkinson  Wildes 
in  the  said  last  mentioned  day,  and  from  the  said  last 
mentioned  day  continuously  down  to  the  time  of  exhibit- 
ing this  complaint  and  charge  in  writing,  unlawfully,  wilfully, 
wrongfully,  maliciously  and  contumaciously,  and  in  breach 
of  the  duties  of  his  said  office  of  clerk  of  the  peace,  and 
without  reasonable  excuse  or  just  or  lawful  cause  and 
actuated  by  improper  motives,  refused  and  hath  continued 
to  refuse  to  enter  and  record  the  said  order  of  the  said 
Court  of  Annual  General  Sessions  of  the  Peace  for  the 
payment  of  the  aforesaid  sum  of  169/. :  \Qs.  :  6d,  to  the 
said  Frederick  Scudamore  as  aforesaid  on  the  minutes  and 
proceedings  of  the  said  Court  of  Annual  General  Sessions 
of  the  Peace,  although  a  reasonable  time  for  making  such 
entry  and  record  has  long  since  elapsed,  and  so  has  misde- 
meaned  himself  in  the  execution  of  his  said  office  of  clerk 
of  the  peace  as  aforesaid,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided." 

In  a  second  count  the  charge  was  that  the  Plaintiff  re- 
fused at  an  adjourned  Court,  under  the  circumstances  above 
set  forth,  to  enter  the  said  order. 

In  a  third  count  the  Plaintiff  .was  charged  with  refusing 
to  deliver  to  the  treasurer,  when  demanded  by  him,  the 
order  or  certificate  in  writing  authorizing  the  payment  of 
the  sum  mentioned  to  Mr.  Scudamore. 

In  a  fourth  count  the  charge  was,  that  the  Plaintiff  from 
the  date  of  the  order  to  the  time  of  the  complaint  had  and 
still  refused  to  perform  his  duty  as  clerk  of  the  peace,  and 
to  enter  and  record  the  order  or  to  draw  up  on  paper  and 
cause  to  be  delivered  to  the  treasurer  the  order -in  question. 
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1866.  Each  of  the  counts  terminated  with  the  allegation  that  the 
WiLDis  PlaintiflF  had  "so  misdemeaned  himself"  in  the  execution 
Ru.«LL.      of  his  office. 

That  complaint  having  been  heard   by  the  jastioes  in 
open  Court,  they  made  an  order  which,  after  reciting  all 
the  previous  proceedings,  found  and  adjudged  that  the 
'*  complaint  and  charges  in  writing,  and  all  and  every  the 
allegations  and  averments,  matters  and  things  in  the  same 
contained,  have  been  duly  proved  before  them  and  aretnie; 
and  that  the  said  Henry  Atkinson  WUdes  has  been  duly 
proved  to  be  and  is  guilty  of  the  several  misdemeanon  in 
the  execution  of  his  said  office  of  clerk  of  the  peace  in  the 
said  complaint  and  charges  in  writing  alleged;  and  the  said 
last  mentioned  justices  do  now  therefore  openly  in  the  said 
last  mentioned  Court  of  General  Quarter  Sessions  of  the 
Peace,  holden  in  and  for  the  said  county  as  aforesaid,  on 
account  of  the  said  misdemeanors  and  of  each  of  them,  so 
proved  as  aforesaid,  discharge  the  said  JHemy  Atkasn 
Wildes  from  his  said  office  of  clerk  of  the  peace  for  the 
said  county,  pursuant  to  the  statute  in  such  case  made  and 
provided." 

The  Plaintiff  then  made  an  application  to  the  Court  of 
Queen's  Bench  for  a  certiorari  to  bring  up  the  order,  Ui 
have  it  quashed.  The  application  was  not  granted,  it 
having  been  inadvertently  conceded  on  the  part  of  the 
Plaintiff  that  the  justices  had  jurisdiction.  But  it  was 
suggested  by  the  Court,  though  without  offering  any 
opinion  on  the  point,  that  an  action  against  the  person 
who  was  appointed  the  Plaintiff's  successor,  or  sonoe  other 
remedy,  might  be  open  to  the  Plaintiff.  The  present 
action  was  accordingly  brought 

At  the  close  of  the  statement  of  Plaintiff's  counsel  it 
was  contended  on  behalf  of  the  Defendant  that,  as  the 
order  remained  unquashed,  it  was  not  competent  for  a 
judge  and  jury  to  sit  by  way  of  appeal  upon  the  judgnoent 
of  a  Court  of  Quarter  Sessions,  to  which  an  Act  of  Parlia- 
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nueat  had  given  sole  jurisdictton.    [The  Defendant's  counsel       1 866 
cited  The  Queen  v.  BoUon  (a).]  wildes 


For  the  Plaintiff  it  was  urged  that  the  justices  had  no 
jurisdiction  to  make  the  order,  inasmuch  as  they  were 
interested  parties;  that,  moreover,  they  could  have  no 
jurisdiction  unless  in  point  of  fact  the  clerk  had  misde- 
meaned  himself  in  his  office,  a  mere  charge  of  misde- 
meanor being  insufficient;  and  that  when  that  question 
had  been  raised  it  was  for  the  jury  to  pronounce  upon  it. 
His  counsel  referred  to  The  Queen  t.  Owen  (ft). 

The  learned  Judge  ruled  that,  assuming  evidence  to  have 
been  tendered  of  all  the  matters  contained  in  the  opening 
speech  of  PlaintifTs  counsel,  that  evidence  would  be  inad- 
missible to  impugn  the  validity  of  the  judgment  of  the 
Quarter  Sessions,  which,  in  the  opinion  of  the  learned 
Judge,  it  was  not  competent  for  a  Judge  at  Nisi  Prius 
or  the  Court  in  banc  to  review. 

The  Plaintiff  was  then  nonsuited. 

In  Easter  Term  Montagu  Chambers  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  that  the  Plaintiff  was  entitled 
to  recover  from  the  Defendant  the  fees  pertaining  to  the 
office  of  clerk  of  the  peace  of  the  county  of  Kent,  as  the 
lawful  holder  of  that  office  at  the  time  when  the  same 
were  received  by  the  Defendant :  That  the  Plaintiff  was 
not  lawfully  dismissed  from  that  *office,  nor  the  Defendant 
lawfully  appointed  thereto  or  entitled  to  take  the  fees 
thereof:  That  the  order  or  adjudication  of  justices,  or  of 
the  Court  of  Quarter  Sessions,  purporting  to  dismiss  the 
Plaintiff  from  his  office  of  clerk  of  the  peace,  was  illegal 
and  void :  That  the  Court  of  Quarter  Sessions,  by  whom 
it  was  made,  was  improperly  and  illegally  constituted,  the 
justices  or  some  of  them  who  were  present  or  taking  part 

(a)  '  Q.  B.  66,  72.  (6)  15  Q.  fi.  476. 


V. 

Russell. 
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1 866.  in  the  proceeding  being  incompetent,  or  disqualified  through 
WiLDis  "  personal  or  pecuniary  interest,  or  as  accusers,  prosecutors, 
RussiLL.  pcLrties,  witnesses,  or  otherwise,  interested  in  the  result: 
That  all  the  proceedings  or  some  of  them  against  the 
Plaintiff  for  the  purpose,  of  removing  him  from  his  office 
were  unlawful  and  void :  That  the  alleged  misconduct  of  the 
Plaintiff  did  not  constitute  a  misdemeanor  in  the  executioQ 
of  his  office  within  the  provisions  of  the  stat.  1  W.^M, 
e.  21,  s,  6,  and  the  justices  at  Quarter  Sessions  bad  no 
jurisdiction  to  examine,  consider  or  adjudicate  thereon: 
That  no  sufficient  complaint  or  charge  in  writing  was  duly 
or  lawfully  exhibited  against  him  to  the  justices  of  the 
peace  in  their  General  Quarter  Sessions,  or  in  compliance 
with  the  provisions  of  that  statute,  and  tbat  the  informa- 
tion or  complaint  upon  which  the  justices  assumed  to  pro- 
ceed was  merely  colourable :  That  the  Plaintiff  did  not 
misdemean  himself  in  the  execution  of  his  office  within 
the  meaning  of  the  statute,  nor  was  he  guilty  or  proved 
to  be  guilty,  upon  examination  openly  in  the  Court  of 
General  Quarter  Sessions,  of  the  charges  or  offences,  or 
any  of  them,  made  against  him  :  That  the  order  or  adju- 
dication purporting  to  discharge  him  from  his  office  of 
clerk  of  the  peace  was  not  fairly  or  lawfully  obtained. 

The  following  memorandum  was  added  to  the  rule  nisi  :— 
"The  Court  direct  that  the  opening  speech  of  the  Plaintifl's 
counsel  at  Nisi  Prius,  as  taken  by  the  short-hand  writer, 
shall  be  referred  to  for  Hhe  facts  and  grounds  on  which 
this  rule  is  to  be  argued,  the  junior  counsel  for  Plaintiff 
and  Defendant  striking  out  redundant  passages  therein, 
and  adding  any  admissions  made  by  either  side  which  ap- 
pear in  the  short-hand  writer's  notes  or  judge's  notes." 

Bovill  and  C.  Pollock  now  showed  cause. — ^This  i« 
an  action  brought  for  the  purpose  of  trying  the  right  of  the 
Defendant,  the  present  clerk  of  the  peace  of  Kent,  to  hold 
that  office.    The  Plaintiff  insists  that  he  is  still  derk  of  the 
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peace,  and  that  the  money  received  by  the  Defendant  is       1866. 
the  Plaintiff's  money ;  and  asks  for  a  new  trial  to  enable      Wildes 
him  to  give  evidence,  which  was  rejected  by  the  Lord  Chief     -rusIell. 
Justice  as  not  affecting  the  case. 

First.  The  charges  and  order  of  dismissal  are  good 
upon  the  face  of  them.  By  stat.  1  W.  ^  M.  c.2l,s8.  5, 
6,  the  Court  of  Quarter  Sessions  is  constituted  a  tribunal 
for  the  purpose  of  determining  whether  any  clerk  of  the 
peace  has  misdemeaned  himself  in  the  execution  of  his 
office,  and,  on  due  proof,  discharging  him.  Their  jurisdic- 
tion is  not  confined,  as  the  other  side  will  argue  that  it  is, 
to  cases  of  criminal  misdemeanor.  The  meaning  of  the 
words  ''shall  misdemean  himself  in  the  execution  of  the  said 
office,"  in  the  6th  section,  is  explained  by  the  way  in  which 
the  word  **  demean"  is  used  in  the  5th  section,  where  the 
expression  **  for  so  long  time  only  as  such  clerk  of  the 
peace  shall  well  demean  himself  in  his  said  office"  means 
merely  so  long  as  he  shall  behave  himself  in  his  office,  (t.  e.) 
quamdiu  se  bene  gesserit  If  a  clerk  of  the  peace  refused 
to  attend  at  the  General  Quarter  Sessions  that  would  not 
be  a  criminal  misdemeanor,  but  it  would  be  as  great  a 
misdemeaning  of  himself  in  his  office  as  could  well  be. 
The  Lord  Chief  Justice  expressed  his  opinion  strongly 
at  the  trial  that  the  misdemeanor  contemplated  was  mis- 
behaviour of  the  clerk  in  his  office.  If  the  proceed- 
ings, on  the  face  of  them,  had  shown  no  jurisdiction,  the 
order  might  have  been  quashed,  and  the  whole  annulled. 
Here,  on  their  face,  the  proceedings  are  good.  It  is 
clear  that  these  charges  amount  to  charges  against  the 
Plaintiff  of  misdemeanor  in  his  office,  because  they  dis- 
close such  conduct  as  would  cause  a  forfeiture  of  a  free- 
hold office :  Bac.  Ahr.  tit.  Office  and  Officers^  (M)  Of 
the  Forfeiture  of  an  Office^  "  It  is  laid  down  in  general, 
that  if  an  officer  acts  contrary  to  the  nature  and  duty 
of  his  office,  or  if  he  refuses  to  act  at  all,  that  in  these 
cases  the  office  is  forfeited,  &c As  to  re- 
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1866.        fiisal,  he  (Lord  Coke)  says,  that  in  all  cases  where  an 
Wildes       officer  IS  bottiid  upon  request  to  exercise  his  office,  if  he 
Rosaicu..      ^^^^  ^°^^  ^^  ^^  "P^*^  raquest,  he  forfeits  it;   as,  if  the 
steward  of  a  manor  be  requested  by  the  lord  to  hold  a 
Court,  if  he  does  not  do  it,  it  is  a  forfeiture."     In  PUSpi  t. 
Berry  (a),  the  Bishop  of  Exeter,  the  visitor,  had  deprived 
the   rector  of  Exeter  College,  O^rford,  for  contumacy; 
and,  at  page  9,  it  appears  that  Holt,  C.  J.,  and  all  the 
other  justices,  agreed  that  contumacy  was  a  good  canse 
of  deprivation.     There  the  question  was,  whether  the  De- 
fendant had  contumaciously  refused  to  admit  the  visitor. 
In  Rex  V.  The  Corporation  of  Wells  (b),  in  a  proceeding  by 
mandamus  to  restore  to  a  recordership,  Lord  Mansfidd,  at 
p.  2004,  sanctions  the  law  as  laid  down  by  Hawkins,  that 
an  officer  is  liable  to  a  forfeiture  ^'  for  neglecting  to  attend 
his  duty  at  all  usual  proper  and  convenient  times  and 
places,  whereby  any  damage  shall  accrue  to  those  by  or 
for  whom  he  was  made  an  officer."     In  dealing  with  tbe 
question  of  neglect  of  duty,  all  tbe  charges  are  substan- 
tially the  same. 

But,  secondly,  subject  to  the  general  superintendence 
of  the  Court  of  Queen*6  Bench  over  Courts  of  inferior 
jurisdiction,  the  decision  of  the  Quarter  Sessions  was  final. 
They  were  the  sole  judges  to  determine  on  the  truth 
or  falsehood  of  the  charges,  and  it  was  not  op«i  to  the 
Plaintiff  at  the  trial  to  go  into  the  merits.  Evidence 
was  tendered  for  him  to  controvert  every  allegation* 
He  proposed  to  prove  that  he  had  not  misdemeaned 
himself;  that  he  had  not  maliciously,  but  bona  fide» 
refused  to  record  the  order;  that  the  order  to  pay  the 
money  was  invalid,  that  the  justices  who  made  it  had  no 
power  to  make  it,  and  so  on;  and,  in  fact,  to  contradict 
the  finding  of  the  Quarter  Sessions,  and  so,  by  meanfl  of 
the  jury,  to  review  their  decision.      It  was  urged  for  the 

(a)  1  L.  Raym.  5,  6.  {h)  4  Burr.  1999. 
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Plaintiff,  that  the  jarisdictioii   of  the  Quarter  Sessions       ^866. 
depended  upon  whether  or   not   he   had   misdeineaned      Wildes 
himself,  and  therefore  that  that  must  necessarily  be  a  ques-     Russell. 
tion  for  the  jury.     But  where  jurisdiction  depends  upon        x 
the  existence  of  a  fact  to  be  found  by  an  inferior  tribunal, 
the  finding  of  that  tribunal  upon  that  fact  is  conclusive. 
In  The  Queen  v.  Bolton  (a),  it  was  held  that  when  a  con- 
viction or  order  of  justices  is  returned  to  the  Queen's 
Bench,  and  the  proceedings  are  regular  in  form  and  in 
practice,  and  the  case  one  over  which  the  justices  had  juris- 
diction, the  Court  will  not  hear  affidavits  impeaching  their 
decision  on  the  fects,  nor,  if  they  return  the  evidence,  will 
it  review  their  judgment  thereupon :  that  the  test  of  juris- 
diction is,  whether  the  justices  have  power  to  enter  upon 
the  inquiry,  not  whether  their  conclusions  in  the  course  of 
it  were  true  or  fiilse.     It  may,  however,  be  shown  by  affi- 
davit that  they  had  no  authority  to  commence  an  inquiry, 
inasmuch  as  the  question  brought  before  them  was  not  one 
to  which  their  jurisdiction  extended;  and  this,  although  by 
misstatement  they  have  made  the  proceedings  on  the  face 
of  them  regular.     In  that  case,  an  order  of  justices  for  de- 
livering up  a  house  to  parish  officers  under  stat.  59  Oeo.  3, 
c.  12,  88. 24, 25,  was  correct  in  form  and  made  on  a  proper 
information,  summons  and  hearing,  and  the  Queen's  Bench 
((Ml  certiorari)  refused  to  inquire  into  the  reasonableness 
of  their  judgmedt,  either  on  affidavit  or  on  the  evidence 
returned  with  the  proceedings,  although  the  Act  gives  no 
appeal  against  such  order.    The  whole  judgment  of  Lord 
Denmany  C.  J.,  in  that  case,  commencing  at  p.  71,  is  perti- 
nent to  the  present.     If  the  propriety  of  the  order  of  dis- 
missal could  be  reviewed  by  a  jury  in  this  action,  the 
effect  would  be  to  invalidate  all  proceedings,  and  many 
years  after  the  tribunal  ^constituted  by  the  statute  had 
decided  upon  the  evidence  before  them  that  the  Plaintiff 

(a)  1  Q.  B.  66. 
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1866.       was  wrong,  he  might  adduce  other  and  different  evi- 
WiLDBs       dence  before  a  jury  to  show  that  he  was  right    In  In 
RutiBLL.      '**  matter  of  Clarke  (a),  upon  motion  to  file  and  qna«b 
a  return   to  a  writ  of  habeas  corpus,  an   order  of  the 
Master  of  the  Rolls  committing  for  contempt,  appeared 
by  his  statement  to  be  made  in  the  due  exercise  of  his 
jurisdiction,  and  the  Court  refused  to  receive  affidavits  to 
show  that  the  order  was  made  in  a  private  room  and  not 
in  Court.     In  that  case,  at  p.  630,  Lord  Denman,  C.  J., 
says,  "  The  Court  of  Chancery,  as  the  warden  informs  us, 
has  stated  by  its  order  that  this  party  was  committed,  at 
the  bar  of  the  Court,  to  the  custody  of  the  warden,  for  a 
contempt.    We  are  bound  to  give  credit,  in  the  first  in- 
stance, to  the  statement  in  that  order.     It  is  said  that, 
under  supposable  circumstances,  the  order  may  have  been 
wrongly  made  :  but  we  cannot  intend  that    We  must  gire 
so  much  credit  to  the  order  as  to  suppose  that  it  was 
grounded  upon  a  contempt  actually  committed,  and  was  a 
proceeding  at  the  bar  of  the  Court."    At  p.  634,  Pattestm,  J. 
says,  **  The  only  real  question  now  is,  whether  affidarits 
are  admissible  to  show  that  the  statements  in  the  order  are 
not  true.    There  is  no  case  in  which  a  party  has  been 
allowed  in  this  way  directly  to  contradict  facts  set  forth  in 
an  order.     All  that  the  Courts  have  permitted  has  been  to 
allege  a  collateral  extrinsic  fact,  confessing  and  avoiding, 
as  it  were,  the  disputed  order.  .  .  Brittain  v.  Kinnaird{b) 
shows  that  a  fact  directly  stated  on  a  conviction  is  not  to 
be  controverted  .  .  •  Finding  this  matter  directly  stated  in 
the  order  of  a  competent  Court,  and  on  a  point  so  en- 
tirely within  its  own  knowledge,  we  cannot  allow  it  to 
be  controverted."     In  Rex  v.  Grundon  (c)  a  sentence  of 
expulsion  unappealed  from,  given  in  evidence  on  an  indict- 
ment for  assaulting  a  fellow  commoner  of  Queen's  Colleger 

(a)  2  Q.  B.  619,  621.  (b)  1  Brod.  i  B.  482. 

(c)  Coiop.315. 
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Cambridge f  by  turning  him  out  of  the  College  garden,  was        1866. 
held  conclusive  for  the  Defendant    There  evidence  was       Wildes 
offered  on  the  trial  to  show  the  illegality  of  the  sentence ;      russell. 
and  at  p.  321,  Lord  Mansfield  says,  "But  supposing  Mr. 
Crawford'*  (the  person  assaulted)  ''were  subject  to  the 
rules  and  orders  of  the  college ;  in  that  case  it  is  insisted 
that  the  sentence  of  expulsion  is  illegal :  And  at  the  trial, 
the  statutes  of  the  college  were  offered  in  evidence  to  show 
that  it  should  have  been  signed  by  the  master  and  a  majority 
of  the  fellows,  whereas  it  was  signed  by  the  master  and  one 
fellow  only.    The  answer  to  it  is,  that  even  if  the  allegation 
were  well  founded,  the  merits,  the  justice  or  the  regularity 
of  the  expulsion  cannot  be  entered  into  at  the  assizes;  but 
the  proper  mode  of  impeaching  it,  is  by  appeal  to  the  visi- 
tor."   The  judgments  of  Lord  Denman^  C.  J.,  and  the  other 
Judges  in  Cams  Wilson's  case  (a),  are  also  in  point.     The 
questions  there  arose  upon  a  return  to  a  writ  of  habeas 
corpus,  directed  to  the  gaoler  and  Viscount  of  Jersey^  to 
bring   up    a    prisoner    detained    by    a  sentence  of  the 
Royal  Court  of  Jersey^  and  at  p.   1015,  Lord  Denman^ 
C.  J ,  says,  ''  But  here  it  appears  that  a  contempt  was 
supposed  to  have  been  committed.    That  is  a  case  in  which 
it  becomes  the  unfortunate  duty  of  a  Court  to  act  as  both 
party  and  judge,  and  to  decide  whether  it  has  been  treated 
with  contempt.    We  cannot  decide  upon  the  face  of  this 
return    that   they  have   come  to  a  wrong   conclusion." 
Although  this  form  of  action  was  suggested,  when  the  case 
came  before  the  Queen*s  Bench  on  certiorari  on  8th  June^ 
1865,  Blackburn^  J.,  then  cautioned  the  Plaintiff  that  it  was 
not  to  be  taken  that  he  had  any  remedy.    The  proceeding 
before  the  justices  was  a  proceeding  tn  rem^  and,  like  a 
judgment  of  the  Admiralty  Court,  final.      It  alters  the 
status  of  the  party  against  whom  it  is  given.    The  cases  on 
this  point  are  collected  in  the  notes  to  the  Duchess  ofKing^ 
stones  case  (&). 

(a)  7  Q.  B.  984,  1014.     (»)  2  SmUh^  L.  C.  6th  ed.  pp.  679,  699. 
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1866.  Third.  It  is  said  on  ihe  other  side  that  the  Plaintiff  was 


Wildes      justified  in  refusing  to  enter  the  order  for  the  paymeDt  to 
RussBUii      Mr.  Scudamore,  upon  the  ground  that  the  justices  were 
persoually  liable  to  pay  that  money  if  it  was  not  paid  ont  of 
the  county  rates,  and,  therefore,  that  the  Quarter  SessioDs, 
who  made  the  order,  or  some  of  them,  had  a  pecuniary 
interest     Assuming  that  to  be  so,  the  Plaintiff  was  boaod 
to  record  the  order.     It  was  said  that  the  order  had  been 
made  by  the  justices  in  relief  of  themselves.     But  if  that 
was  so,  the  Plaintiff  had  no  right  to  say  that  it  was  roid, 
and  set  himself  up  against  the  Court  who  made  it  and 
said  that  they  considered  it  valid.     At  the  most  it  was 
voidable,  and  in  that  case  it  should  have  been  brought 
up  and  quashed  by  certiorari.     In  Dimes  v.   TAe  Pro- 
prietors  of  the  Grand  Junction  Canal  {a)^  an  incorporated 
public  company  filed   a  bill  in   equity  against  a  land- 
owner.      Lord    Chancellor  Cottenham   had    an    interest 
in  the  company  as  a  shareholder,  a  fact  unknown  to  the 
Defendant  in  the  suit ;  and,  on  appeal,  aflirmed  the  order 
of  a  Vice-Chancellor  granting  the  relief  sought    It  was 
held,  that  the  Lord  Chancellor  was  disqualified,  on  the 
ground  of  interest,  from  sitting  as  Judge  in  the  cause,  and 
that  his  decree  was  therefore  voidable,  and  must  conse- 
quently be  reversed ;  but  Parke,  B.,  at  p.  785,  states  the 
unanimous  opinion  of  the  Judges  to  be,  that  the  order ''was 
not  absolutely  void,  on  account  of  his  interest,  bat  voidable 
only."     In  Ranger  v.  The  Oreat  Western  Railway  Com- 
pany {b),  there  was  a  stipulation  in  a  contract  between 
a  railway  company  and  a  building  contractor,  that  in  case 
of  dispute  between  the  contractor  and  the  assistant  resident 
engineer,  the  decision  of  "  the  principal  engineer  of  the 
company  "  should  be  final ;  but  at  the  completion  of  the 
works,  if  the  contractor  and  the  principal  engineer  differed, 
the  differences  were  to  be  settled  by  arbitration.    After  dif- 

(a)  ZH.  L.Cai.  759.  {b)  5  H.  L.  Ctff.  72. 
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ferences  had  so  arisen  between  the  contractor  and  the  l8So» 

company,  it  was  discovered  by  the  contractor  that  the  Wildes 
principal  engineer  was  a  shareholder.  On  a  bill  to  have  rossblx.. 
accounts  taken,  one  of  the  grounds  for  which  was  this 
fact,  then  first  discovered ;  it  was  held,  that  (no  fraudulent 
concealment  being  alleged)  it  formed  no  ground  for  relief. 
There  Dimes  v.  The  Proprietors  of  the  Chrand  Junction 
Canal  {a)  was  held  not  to  apply;  but  at  p.  88  the 
opinion  of  the  Judges,  delivered  through  Parhe^  B., 
''  that  the  decision  of  a  Judge  made  in  a  cause  in  which 
he  has  an  interest,  is  voidable,  unless  in  cases  of  neces- 
sity, as  where  an  action  was  brought  against  all  the 
Judges  of  the  Court  of  Common  Pleas,"  is  recognized. 

Fourth.  Moreover,  it  was  lurged  that  the  justices  were  not 
only  interested  pecuniarily,  but  as  prosecutors.  [M.  Cham^ 
hers.  The  justices  paid  Mr.  Lush  100  guineas  to  argue  the 
case  before  them  in  their  own  favour.  They  were  liable  for 
that  WiUes,  J.,  said,  that  was  quite  a  common  thing  in 
the  Court  of  the  Commissioners  of  Sewers,  which  is  very 
analogous  to  the  Court  of  Quarter  Sessions.  Counsel  are 
always  instructed  by  that  Court  to  argue  before  them« 
selves.  Byles,  J.  That  is  the  point  Can  the  same 
Court  that  is  to  decide  be  the  party  making  the  charge  ?] 
In  £z  parte  Pettitmangin  (ft),  a  rule  for  a  certiorari  to 
quash  a  conviction  by  two  justices  was  refused.  There 
the  conviction  of  the  applicant  was  for  sufiering  pros- 
titutes to  remain  on  his  premises,  and  the  rule  was  moved 
upon  the  ground  that  one  of  the  justices  was  a  member  of 
the  watch  committee  of  the  town  council,  and  that  the  in- 
formation was  laid  by  an  inspector  of  police  in  pursuance 
of  instructions  from  the  committee:  and,  also,  on  the 
ground  that  the  fine  would  go  into  the  borough  fund,  in 
which  the  justices  were  interested.    That  is  a  much  stronger 

(a)  3  H.L.C4ts.  759. 

(6)  Referred  to  in  Reg.  v.  AUmt,  4  B.  4*  5.  915,  921. 


704  TRINIIT  TERM. 

1866.       case  of  interest  than  the  present.    In  T%e  Queen  ▼.  Dean, 
Wildes      ^c.  of  Rockeiter  (a\  upon  a  return  to  a  mandamus  to 
^vmhu     i^^tore  Mr.  WhisUm  to  the  head-mastership  of  the  grammar 
school  annexed  to  the  cathedral,  it  was  held,  that  the  bishop 
had  not  such  an  interest  as  disqualified  him  from  acting 
as  visitor.     The  Queen  v.  Oioen  (&)  was  relied  on  for  the 
Plaintiff  at  the  trial.     In  that  case  it  was  held  that  a  Cooot^ 
Court  clerk,  removed  for  inability  under  9  &  10  Vict  c.  95, 
«.  24y  may  question  the  validity  of  that  removal  by  infor- 
mation in  the  nature  of  a  quo  warranto  against  hb  successor. 
But  there  it  was  also  held  that  pecuniary  embarrassment 
did  not  constitute ''  inability/'  and  no  other  inability  or  mis- 
behaviour was  shown  ;  and  there  was  no  formal  charge  as 
here,  but  it  was  simply  the  case  of  one  man,  not  a  Court,  dis- 
missing another.     At  all  events  it  is  discretionary  in  such 
case  for  the  Superior  Court  to  quash  or  to  refuse  to  do  so;  bat 
till  quashed  the  order  or  conviction  remains  in  force.    The 
old  manor  Courts  furnish  frequent  instances  of  presentmeots 
by  the  Court  for  encroaching  on  the  common  to  the  Court 
Leet,  or  criminal  Court  attached  to  the  manor.    The*J^»; 
V.  The  Inhabitants  of  Essex  (c)  is  k  distinct  authority  that 
the  Quarter  Sessions  were  justified  in  ordering  these  costs 
to  be  paid  by  the  treasurer.    There  Lord  Loughborough, 
when  going  the  Home  Circuit  in  1789,  imposed  a  fine  on 
the  county  for  neglecting  to  repair  the  county  gaol,  which 
the  justices  at  Sessions  thought  illegal,  and  it  was  held 
that  they  might  order  the  treasurer  to  defray  the  expense  of 
litigating  the  question  out  of  the  county  stock.    In  that 
case,  at  p.  594,  Lord  Kenyon,  C.  J.,  says,  "  The  proposition 
therefore  on  which  I  rely  is  this :   That  wherever  a  duty 
is  imposed  on  a  county,  and  where  costs  incidentally  and 
necessarily  arise  in  questioning  the  propriety  of  acts  done 
to  enforce  that  duty,  the  magistrates,  who  have  the  super- 


(fl)  17  0.  B.  22.  (6)  15  0.  B.  476. 

(e)  4  T.  R.  591. 
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intendence  over  the  county  purse,  have  necessarily  a  right  1866. 
to  defray  such  expenses  out  of  the  county  stock."  Statute  Wildeb 
1 2  Geo.  2,  c.  29,  s.  6,  requires  the  treasurer  to  pay  so  much  rumbll. 
of  the  money  in  his  hands  to  such  persons  as  the  Quarter 
Sessions  shall  by  their  orders  direct.  An  order  of  dis- 
missal such  as  this  is  not  like  a  conviction;  and  the 
evidence  need  not  be  set  out  in  it:  Dominus  Rex  v. 
Lloyd  {a\  where  a  certiorari  was  brought  to  quash  an  order 
for  the  removal  of  the  clerk  of  the  peace  of  Cardiganshire. 
The  King  v.  The  Undertakers  of  the  Aire  and  Calder 
Navigation  (fi)  shows  that  the  justices  at  Sessions  are  the 
proper  judges  of  the  equality  of  poor  rates,  and  that  this 
Court  will  not  interfere  upon  the  ground  that  they  are  un- 
equal, unless  the  inequality  be  manifestly  apparent  on  the 
rate.  In  The  Queen  v.  Toum  Council  of  Lichfield  (c),  a 
town  council  had  removed  a  town  clerk,  by  resolution, 
for  misconduct,  and  refused  his  claim  of  compensation, 
and  it  was  held,  that  the  costs  of  an  attorney  employed  in 
opposing  a  mandamus  to  assess  compensation  were  pro- 
perly chargeable  to  the  borough  fund  under  stat.  5  &  6 
WilL  4,  c.  76,  s.  92,  although  the  jury  found  the  issues 
raised  on  the  mandamus  for  the  town  clerk  :  it  not  being 
shown  that  the  town  council  acted  otherwise  than  honk 
fide  in  the  removal.  That  case  also  shows  what  is  a  suffi- 
cient retainer  of  an  attorney  to  warrant  the  payment  to 
him  of  such  costs,  viz.  a  resolution  of  the  town  council; 
and  decided  that  it  was  no  objection  to  the  order  for 
payment  made  in  consequence,  that  it  was  an  order  for 
payment  on  account,  the  attorney  not  having  delivered  a 
bill,  and  it  not  appearing  that  the  sum  ordered  to  be  paid 
exceeded  the  sum  due  to  the  attorney.  It  is  complained 
here  that  no  proper  bill  had  been  delivered  to  the  Quarter 
Sessions.  [The  Attorney- General  v.  The  Corporation  of 
Norwich  (cQ,  where  it  was  held  that  the  borough  fund  is  a 

(a)  2  Sir,  996.  (c)  10  Q.  B.  534. 

(6)  2  T.  R.  660.  (d)  21  L.J.,  Ch,  C.  139. 

^    VOL,  I. — C.  P.  3  C 
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1866.  trust  fund,  and  is  so  constituted  by  the  Municipal  Corpora- 
Wildes  ^^^h  Act,  was  referred  to.  There  an  iujunctioiiy  restraining 
an  application  to  parliament  at  the  expense  of  the  fand 
for  the  purpose  of  obtaining  an  Act  for  improving  a  river 
flowing  through  the  city,  having  been  granted,  an  appeal 
motion  was  refused.  WUles,  J.  There  expenses  wonld 
have  been  voluntarily  incuiTed  for  the  purposes  of  specula- 
tive litigation.  Here  the  justices  could  not  help'themselTes, 
unless  they  struck  and  let  the  mandamus  go.] 

Montagu  Chambers  and  Gates  in  support  of  the  rule- 
First.  It  may  be  that  an  order  made  by  competent  autho- 
rity will  be  unimpeachable  as  between  the  immediate 
parties  concerned ;  but  it  is  not  so  as  between  third  parties. 
Where  the  derect  appears  upon  the  face  of  the  order,  Iks 
V.  King  (a)  and  Christie  v.  Unwin  (&)  show  that  the  order 
need  not  in  all  cases  be  quashed  to  be  inoperative.  But, 
even  if  an  order  be  good  on  the  face  of  it,  it  will  not  affect 
third  parties  if  no  jurisdiction  in  fact  existed.  Briscoe  v. 
Stephens  (c)  was  a  demurrer  to  a  replication,  which  averred 
that  the  Plaintiff  and  Defendant  both  resided  out  of  the 
jurisdiction,  and  that  the  causes  of  action  arose  out  of  it; 
and,  although  at  first  the  Court  considered  it  a  strong 
thing  to  say  that,  after  a  decision  on  the  merits  of  his  case 
in  an  inferior  Court,  the  Plaintiff  could  come  forward  to 
assert  that  the  judgment  was  void  as  being  coram  tioK 
judice  ;  yet  as  the  facts  stated  in  the  replication  were  neces- 
sarily taken  to  be  true,  and  as  they  showed  a  want  of 
jurisdiction,  the  replication  was  held  good.  The  case  of 
Crepps  V.  Durden  (d)  is  also  in  point.  [TTi/fes,  J.,  referred 
to  Ihe  Queen  v.  Owen  (c).]  In  Doe  d.  Davg  v.  Haddon  (/), 
the  electors  of  a  schoolmaster  having  removed  him  from 
his  office  filed  an  information  in  Chancery  against  hiOi 

(fl)  &A.^E.  35&.  (d)  1  Smith,  L.  C.  666, 6th  cd. 

(b)  II  A.  ^K  373.  (e)  15  Q.  B.  476. 

(c)  2  Bing.  213,  216.  (/)  3  Daugka,  810. 
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which  was  dismissed  without  costs,  the  Chancellor  being  1866. 
of  opinion  that  the  remedy  was  at  law.  Then  in  an  action  wildbs 
of  ejectment  against  the  schoolmaster,  it  was  held,  that 
the  validity  of  the  order  of  dismissal  might  be  called  in 
question  in  the  civil  action,  and  evidence  given  for  that 
purpose  of  corruption  on  the  part  of  one  of  the  electors. 

Secondly.  The  Plaintiff,  in  the  present  case,  seeks  to 
impeach  the  order  dismissing  him  from  his  office  of  clerk 
of  the  peace,  by  showing  that  the  mi^strates  were  dis- 
qualified by  interest,  that  they  were  prosecutors  ^s  well  as 
judges,  and  that  the  order  was  unfairly  obtained.  [£rfe, 
G.  J.  In  the  case  last  cited  the  charge  against  the  trus- 
tees is  called  "  corruption ;"  but  the  evidence  offered  was 
only  that  one  of  the  body  did  not  sign  the  order  of  dis- 
missal according  to  his  own  judgment.  Willes,  J.  You 
do  not  admit  that  the  case  of  Dimes  v.  l^he  Proprietors 
of  the  Grand  Junction  Canal  (a)  is  applicable  to  an  in- 
ferior Court?]  No,  tlie  language  of  the  judgment  of 
Parke,  B.,  shows  that  the  protection  was  applicable  only 
to  the  parties  acting  under  the  judgment.  The  Queen  v. 
Bolton  (A) ;  The  Queen  v.  The  Justices  of  Hertfordshire  (c) ; 
The  Queen  v.  The  Cheltenham  Commissioners  {d),  and  The 
Queen  v.  Rand{e)^  show  that,  where  a  Court  is  improperly 
constituted  on  account  of  the  interest  of  the  magistrates, 
the  judgment  may  be  treated  as  ipso  fecto  void.  In  each 
of  those  cases  the  judgment  was  bad  on  the  face  of  it ;  but 
in  Reg^  v.  The  Cheltenham  Commissioners  {d )  evidence  was 
admitted  to  show  that  three  of  the  justices  had  an  interest, 
and  therefore  it  was  held  bad  and  void. 

The  material  point  is,  that  evidence  is  receivable  to  show 
that  the  judgment  was  improperly  pronounced,  and  it  does 
not  matter  whether  the  evidence  to  impeach  it  comes  in 
the  form  of  this  action,  or  by  affidavit  on  certiorari,  or  by 

(fl)  3  H.  L,  Cat.  759.  (rf)  I  Q.  B.  467. 

(b)  1  Q.  B.  66.  («)  7  B.  4-  S.  297. 

(c)  6  Q.  B.  753. 
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1866.       plea  in  answer  to  a  return  to  a  quo  warranto.     [Erk,C.J. 
WiLDBi       I  quite  agree  that  a  tribunal  having  power  to  snperFise 
Russell,      another  tribunal  can,  on  the  allegation  of  misconduct  io 
the  inferior  tribunal^  receive  extrinsic  evidence  in  proof  of 
that  misconduct;    but  where  no  such  allegation  exists  I 
am  not  aware  that  any  adjudication  ^alid  on  the  face  of  it 
can  be  impeached.]    The  Court  of  Quarter  Sessions  must 
be  considered  such .  an  inferior  Court.      It  is  not  denied 
that  if  the  Court  of  Quarter  Sessions  were  properly  coo- 
Btituted  ^d  had  jurisdiction  their  judgment  would  be 
conclusive,  but  the  contention  is  that  the  Court  never  was 
properly  constituted  and  that  the  judgment  was  improperly 
obtained,  and  evidence  ought  to  be  admitted  to  show  this. 
[Smith,  J.    How  do  you  say  the  Court  ought  to  have  beeo 
constituted?]    Those  who  took  no  part  in  the  pre?iou8 
proceedings  ought  alone  to  have  sat,  and  of  those  there 
were  sufficient  for  the  purpose. 

It  may  be  observed  that  the  judgment  of  a  foreign 
Court  of  competent  jurisdiction  and  the  judgment  of  an 
inferior  Court  stand  on  the  same  footing :  Price  ?.  Dew- 
hurst  (a).  In  that  case,  where  the  judges  abroad  were 
said  to  have  been  interested  parties,  Shadwell,  V.  C,  ob- 
served (p.  308)—"  I  apprehend  that,  wherever  it  is  mani- 
fest that  justice  has  been  disregarded,  and  that  the  parties 
are  merely  making  use  of  legal  proceedings  as  a  matter  of 
form,  for  the  purpose  of  doing  that  which  is  contrarjr 
to  all  notions  of  justice,  viz.,  of  deciding  for  tfaemseWes 
and  in  their  own  favour,  the  Court  is  bound  to  treat 
their  decision  as  a  matter  that  is  of  no  value  and  no 
substance."  The  language  of  Lord  EUenbarotigk  in 
JBtichanan  v.  Rucher{b)  is  also  applicable  here.  [WUkSii- 
In  that  case  there  was  no  litigation  on  this  point,  and, 
therefore,  that  was  only  the  opinion  of  the  Judge.]  I^ 
Sasten  against  Carew  (c)  justices  had  made  an  order  nnier 

(a)  8  Simon^  279.  (()  9  Eati,  192. 

(c)  3  B.  4^  C.  649, 
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the  11  Geo.  2,  c.  19,  s,  16,  giving  up  the  tenant's  premises  1866. 
to  the  landlord  of  a  deserted  farm,  and  in  trespass  against  wildes 
the  justices  on  the  ground  of  want  of  jurisdiction,  it  was  Rugg'^i^i^ 
held  that  the  order  standing  unreversed  protected  the  jus- 
tices; but  Abbott^  C.  J.,  says,  at  page  653,  that  it  would 
not  protect  the  landlord.  The  numerous  cases  cited  by 
the  other  side  were  cases  by  way  of  indictment  or  action 
against  persons  acting  under  the  order,  and  are  not  there- 
fore applicable.  Thompson  v.  JBlackhurst  (a), shows  that  ja 
judgment  of  a  County  Court  is  not  conclusive,  and  Taun- 
ton, J.,  at  p.  273,  explains  the  reason.  There  the  order  was 
absolutely  void.  In  The  Queen  v.  Sand{b)  it  was  held, 
that  any  direct  pecuniary  interest,  however  small,  in  the 
subject-matter  of  inquiry,  disqualifies  a  justice  from  act- 
ing judicially  in  the  matter;  but  that  the  mere  possibility 
of  bias  in  favour  of  one  of  the  parties  does  not  ipso  facto 
avoid  the  justices'  decision.  The  effect  of  this  decision  is 
that  in  such  cases  the  judgment  is  not  merely  voidable  but 
void.  In  Seff.  v.  Dean,  ^c.  of  Rochester  (c)  part  of  the 
argument  of  Sir  Frederick  Thesiger  is  applicable  to  this 
case ;  at  p.  26,  after  referring  to  Dominus  Rex  v.  JEpis- 
copum  Chester  (d),  he  observes,  that  even  an  Act  of  Par- 
liament making  a  man  a  judge  in  his  own  case  would 
be  void  as  against  natural  equity,  and  cites  Dat/  v. 
Savadffe(e). 

Here,  unquestionably,  the  magistrates  were  interested 
parties :  first,  pecuniarily ;  secondly,  as  prosecutors ;  and, 
thirdly,  as  witnesses.  It  was  therefore  a  void  tribunal 
from  the  beginning.  It  is  true  that  the  Queen  is  prosecutor 
in  all  cases  of  a  criminal  nature ;  but  in  Bacon*s  Abridge 
menty  tit.  Courts,  B.,  it  is  laid  down  that ''  the  King  him- 
self, though  he  be  intrusted  with  the  whole  executive 
power  of  the  law,  cannot  sit  in  judgment  in  any  Court,  but 

(a)  1  Nfo.  Sf  Min.266.  (d)  2  Str.  797. 

(A)  7^4-^'  297.  (e)  Hob.  85,  87. 

(c)  17  Q.B.I. 
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1866.  his  justice  and  the  laws  must  be  administered  accordiDg  to 
Wildes  the  power  committed  to  and  distributed  among  his  several 
RusMLL.  Courts  of  justice."  It  has  been  argued  that  the  necessity 
of  the  case  requires  that  the  Court  of  Quarter  Sessions 
should  adjudicate  in  a  case  where  they  are  interested,  there 
being  no  other  tribunal  established.  But  further  on,  under 
the  same  title  in  BacoiCs  Abridgment^  it  is  said,  ''No 
person  can  be  a  judge  in  his  own  cause,  but  the  Chief  Jus- 
tice of  the  Common  Pleas  may  bring  an  action  in  that 
Courty  but  then  the  entry  must  be  special,  viz.  phaJia 
coram  Johanne  Blencow  milite/'  kc;  and  the  author  adds, 
in  a  note,  the  mayor  o{  Hereford  was  "  laid  by  the  heels" 
for  sitting  as  judge  in  his  own  cause,  though  by  the  charter 
he  was  sole  judge  of  the  Court,  citing  Salheld,  396.  A 
number  of  cases  bearing  on  this  point  are  cited  in 
Broom's  Legal  Maxims,  at  p.  1 1 1 .  In  Dimes  v.  The  Pro- 
prietors of  the  Orand  Junction  CanaHa)^  Lord  Campbell 
observes  (p.  793)  ^'  it  is  of  th^  last  importance  that  the 
maxim,  no  man  is  to  be  judge  in  his  own  cause,  should 
be  held  sacred.  And  that  is  not  to  be  confined  to  a  cause 
in  which  he  is  a  party,  but  applies  to  a  cause  in  which  he 
has  an  interest."  [Byks,  J.,  referred  to  The  Queen  t. 
Aberdare  Canal  Company  (d).]  In  Broom's  Legal  Maximf 
4th  ed.  118,  under  the  maxim,  "Nemo  debet  esse  judex  in 
propria  sua  causa,"  the  doctrine  upon  this  subject  is  laid 
down  with  great  care,  and  among  the  cases  not  already 
cited  are  Brookes  v.  Earl  of  Rivers  (c)  and  The  Earl  oj 
Derby's  case  (rf). 

With  reference  to  the  argument,  that  this  was  in  the 
nature  of  a  judgment  in  rem,  in  the  first  place  it  was  not  so 
in  fact,  and  next,  if  it  were,  it  is  impeachable  on  the  ground 
of  fraud. 


WiLLBS,  J,     This  was  an  action  brought  for  money 

(a)  3  H.  L  C««.  759.  (c)  Hardr.  503. 

(b)  14  Q.  B.  854.  (d)  12  Rep.  114. 
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and  received  to  try  the  question,  whether  the  Plaintiff,  Mr.        1866. 

Wildes f  or  the  Defendant,  Mr.  Russell^  was  entitled  to  the       wiTde^ 

office  of  clerk  of  the  peace  for  the  county  of  Kent.     At  «. 

Russell. 
the  trial  the  question  was  raised  whether  the  removal  of 

Mr.  Wildes,  who  formerly  held  that  office,  by  the  justices 
at  Quarter  Sessions,  was  a  valid  removal.  Mr.  Wildes, 
being  clerk  of  the  peace,  appears  to  have  claimed  a  right 
to  receive  certain  fees,  which  right  was  contested,  and  the 
justices  appear  to  have  entertained  an  opinion  adverse  to 
his  claim ;  whereupon  he  applied  for  and  obtained  a  writ 
of  mandamus  to  the  justices  of  Kenty  ordering  the  pay- 
ment, or  that  they  should  do  what  was  necessary  towards 
the  receipt  by  him,  of  those  fees.  Certain  of  the  justices 
acting  on  the  part  of  the  whole  of  a  large  and  fluctuating 
body,  as  is  usual  in  such  cases,  made  a  return  to  the  man- 
damus, and  resisted  the  litigation  thereby  instituted,  and 
they  employed  for  that  purpose,  as  their  attorney,  a  Mr. 
Scudamore.  That  litigation  was  settled  by  a  compromise, 
and  a  bill  of  costs  became  payable  to  Mr.  Scudamore,  I 
think  it  unnecessary  for  the  decision  of  this  case  to  con- 
sider whether  Mr.  Scudamore  could  have  recovered  that 
bill  of  costs  against  the  justices  who  made  the  return, 
personally,  or  whether  the  circumstances  were  not  such 
that  he  must  have  understood  that  his  costs  would  be  paid 
by  them  out  of  the  county  rate :  suffice  it  to  say  that  a  bill 
of  costs  was  incurred  that  was  payable  to  Mr.  Scudamore, 
and  that  it  came  under  the  consideration  of  the  Finance 
Committee.  That  committee  appear  to  have  been  satisfied 
with  the  bill  of  costs,  and  to  have  considered  that  as  the 
defence  of  the  proceedings  under  the  mandamus  was  a 
proceeding  in  which  the  county  was  interested,  and  as 
it  determined  a  question  which  affected  its  funds,  the 
costs  of  the  defence  ought  to  be  paid  out  of  the  county 
rate.  Accordingly,  they  recommended,  and  their  recom- 
mendation was  acted  on  by  the  Sessions,  that  the  bill  of 
costs  should  be  paid.     Now,  assuming  that  to  have  been 
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1 866.  A  ^&I><1  order^  it  became  the  duty  of  Mr.  Wildes  as  tbe  clerk 
^jj^jjg^  of  the  peace  to  enter  it,  and  make  out  a  certificate  or  order 
_    V-  to  the  treasurer  by  means  of  which  Mr.  Scudamore  migbt 

RUBSELL.  .  , 

obtain  the  amount.     Mr.  Wildes,  however,  resisted  the 
order  of  the  justices ;  he  refused  to  enter  it  or  to  make  out 
the  necessary  document  for  the  receipt  of  tbe  amount  from 
the  treasurer,  and  he  did  so  at  the  time  upon  seyeral  grooDds 
which  were  detailed  in  his  report  to  the  justices ;  more  par- 
ticularly that  the  costs  having  been  incurred  by  individaals 
were  not  costs  that  ought  to  form  a  charge  upon  or  be  paid 
out  of  the  county  rates,  and  that  no  bill  of  costs  made  oat 
with  items  upon  which  the  judgment  of  the  Court  bad 
passed  had  been  produced,  but  only  an  abstract,  and  that 
an  order  made  thereupon  bad  not  been  made  upon  proper 
consideration,  and  that  it  was  not  an  order  that  should 
bind  the  county.    Even  assuming  the  first  objection  was 
invalid,  I  do  not  find  that  at  that  time  Mr.  Wildes  raised 
the   point   that   was   mentioned  by  his  counsel  on  the 
argument  before  us,  namely,  that   although   the  justices 
generally  might  have  allowed  the  bill  to  be  paid  out  of  the 
county  rates  as  accessory  to  a  question  in  which  the  county 
was  interested,  yet  that  a  certain  portion  of  those  costs  had 
been  incurred  not  in  the  regular  defence  of  the  maadainasi 
but  by  reason  of  contumacy  in  not  acting  upon  the  com- 
promise that  had  been  entered  into,  and  that,  therefore,  at 
all  events  those  costs  ought  to  have  been  disallowed.    So 
that  the  order,  although  generally  right,  was  in  that  par- 
ticular wrong.     I  do  not  mean  to  say  that  it  would  hare 
made  a  difference  in  the  opinion  which  I  have  formed  upon 
the  case  had  he  done  so,  for  the  reasons  which  I  shall  pre- 
sently  mention.     He  made  his  explanation  and  the  justices 
adhered   to   their   opinion  that  the  order  was  valid,  and 
Mr.  Wildes  adhered   to  his  opinion  that  the  order  was 
invalid,  and  then  he  still  refused  to  register  the  order  or 
to  act  upon  it  as  the  officer  of  the  Sessions.    That  being 
so,  his  refusal  was  referred   to  the  Finance  Committee. 
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That  committee  appear  to  have  come  to  the  conclusion  1866. 
that  there  had  been  a  misdemeanor  by  Mr.  Wildes  in  his  Wildbb 
office  in  respect  of  his  contumacious  treatment  of  the  order  Russell. 
of  the  Court,  and  to  have  recommended,  if  I  may  call  it 
so,  that  a  prosecution  should  be  instituted  against  him, 
and  that  that  prosecution  should  be  taken  up  by  the 
county  treasurer,  who  should  present  to  the  Court  the 
statement  of  the  offence  for  which  it  was  proposed  that 
Mr.  Wildes  should  be  removed  from  his  office.  Accordingly 
the  treasurer  made  out  a  statement  of  the  grounds,  and 
that  statement  was  brought  before  the  Court  of  Sessions  by 
way  of  information  for  a  misdemeanor  by  Mr.  Wildes  in 
his  office.  The  Sessions  adjudged  that  he  was  guilty  of 
such  misdemeanor,  and  that  in  respect  thereof  he  should 
be  removed.  The  custos  rotulorum  thereupon  appointed 
Mr.  Russell  the  Defendant,  and  Mr.  Wildes^  being  dis- 
satisfied with  the  decision  of  the  Court  of  Quarter  Sessions, 
brought  this  action  for  the  purpose  of  reviewing  it. 

At  the  trial  these  facts  with  certain  others  (which  I  can 
more  conveniently  refer  to  in  the  course  of  the  judgment 
with  reference  to  those  parts  of  the  case  which  they  espe- 
cially affect)  having  been  opened  by  Mr.  Chambers^  the 
counsel  for  Mr.  Wildes,  Mr.  Bovill,  as  counsel  for  the  De- 
fendant, stated  that,  assuming  all  the  facts  were  proved, 
he  should  insist  that  they  did  not  constitute  a  cause  of 
action,  that  a  judgment  of  the  Court  of  General  Quarter 
Sessions  was  conclusive,  that  it  could  not  be  inquired  into 
by  a  jury,  and  that  by  that  judgment  Mr.  Wildes  must 
be  taken  conclusively  to  have  been  removed  from  the  office, 
and  therefore  incapable  of  maintaining  the  present  action 
in  respect  of  fees  after  such  removal.  The  Lord  Chief 
Justice  assented  to  that  argument,  and  the  present  rule  has 
been  obtained  to  set  aside  the  non-suit  which  my  Lord  in 
that  view  of  the  law  and  facts  then  directed. 

The  Court  have  now  heard  an  argument  on  both  sides 
which  I  may  say  for  myself  has  given  me  the  greatest 
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1866.  assistance ;  and  it  is  a  very  great  satisfaction  in  determinii^ 
Wildes  ^  c^^  of  such  importance  to  be  sure  that  all  the  relevaiit 
topics,  and  all  the  main  authorities  that  could  have  been 
adduced  on  the  one  side  or  the  other,  have  been  brought 
forward.  If  after  having  heard  the  case  so  thoroughly 
investigated  as  it  has  been  we  had  entertained  any  serious 
doubt  as  to  what  our  decision  ought  to  be,  we  should  hare 
taken  time  to  consider,  but  as,  in  common  with  my  learned 
Brothers  who  were  not  at  the  trial,  I  have  come  clearly  to 
the  conclusion  I  am  about  to  pronounce^  I  do  not  see  why 
we  should  delay  giving  judgment. 

I  am  of  opinion  that  the  course  taken  by  my  Lord  at 
the  trial  was  a  right  course,  and  that  the  rule  to  set  aside 
the  nonsuit  ought  to  be  discharged,     A  variety  of  ques- 
tions have  been  presented  to  us  for  decision,  and  probably 
it  would  be  better  that  I  should  go  through  them  io  the 
order  in  which  they  have  been  presented.      In  the  first 
place  I  will  refer  to  the  section  of  the  statute  upon  the 
construction  of  which  our  judgment  must  proceed ;  namely, 
the  1st  Will.  ^  Mar.  c.  21,  s.  6,  by  which  authority  is 
conferred  on  the  justices  to  dismiss  any  clerk  of  the  peace, 
already  appointed  or  to  be  nominated,  who  shall  misdemean 
himself  in  the  execution  of  the  office.     The  statute  points 
out  the  course  of  proceeding,  that  is,  they  shall  make  a 
charge  in  writing  of  such  misdemeanor,  which  "shall be 
exhibited  against  him  to  the  justices  of  the  peace  in  their 
General  Quarter  Sessions,"  and  then  "  it  shall  be  lawful 
for  the  said  justices,  or  the  major  part  of  thero,  from  time 
to  time,  upon  examination  and  due  proof  thereof,  openly 
in  their  said  General  Quarter  Sessions,  to  suspend  or  dis- 
charge him  from  the  said  office."    Then  the  section  goes 
on  to  point  out  the  consequences.     First,  that  the  office 
is  void  by  such  dismissal;  secondly,  that  in  such  esse  t«e 
custos  rotulorum  may  appoint  a  new  clerk  of  the  peace; 
and  thirdly,  that  in  case  before  the  next  General  Quaker 
Sessions    the    cttstos  rotulorum    shall    neglect  or  rexos^ 
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to  appoint  a  new   clerk  of  the  peace,  the  justices  in        1866. 
Sessions    shall    do   so    in  his    stead.      Now   upon   that       Wildeb 
section  the  first  question  is  whether  there   was  a  mis-      russell. 
demeanor  in  the  office  of  clerk  of  the  peace,  and  upon 
that  I  own  I  am  unable  to  bring  myself  to  entertain  any 
doubt.     The  meaning  of  misdemeanor  in  office  is  to  be 
found  in  ComyrCs  Digest,  title  Officer,  K  3 :  it  does  not 
mean  misdemeanor  within  the  criminal  law,  but  it  means 
any  improper  conduct,  such  as  gross  negligence  or  non- 
user  or  bad  user  in  the  office.     Unquestionably,  there- 
fore, an  absolute  and  contumacious  refusal  to  enter  an 
order  of  the  Court  of  Quarter  Sessions  is  a  misdemeanor 
in  the  office  of  clerk  of  the  peace.     I  entirely  agree  that 
a  mere  inadvertent  omission   to  obey  the  order,  a  mere 
delay   in  entering  it  in  a  case  of  doubt  arising  in  the 
mind  of  a  clerk  of  the  peace  as  to  whether  it  is  a  lawful 
order,  or  a  strong  remonstrance  by  him  to  the  justices 
against  entering  an  order  which  appeared  to  him  to  be 
contrary  to  law,  would   not   be  a  misdemeanor  in  his 
office.     Any  honest  refusal  or  mere  inadvertence  would 
clearly  be  insufficient  to  void  a  freehold  office,  an  office 
held  during  good  behaviour.     But  supposing  the  justices 
were  to  make  an  order  which  in  their  view  of  the  law  was 
a  right  and  lawful  order,  and  that  the  clerk  of  the  peace, 
after  remonstrating  with  them  and  failing  to  satisfy  them 
that  they  had  done  wrong,  was  to  refuse  to  enter  it;  or 
supposing  he  was  to  refuse  to  make  a  record  of  a  sentence 
which  he  thought  was  ill^al  because  it  awarded  hard 
labour,  whereas  the  justices  upon  the  construction  of  stat 
14  &  15  Vict.  c.  100,  s.  13,  which  has  given  rise  to  con- 
siderable question  as  to  what  offences  are  exempt  from  hard 
labour,  should  think  that  they  had  power  to  award  it — if  the 
clerk  of  the  peace  should  take  on  himself,  being  the  mere 
secretary  of  the  Court,  to  refuse  to  enter  a  judgment  which 
they  upon  consideration,  and  after  hearing  what  was  to  be 
said,  insisted  that  it  was  right  to  enter,  I  apprehend  that 
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1866.       that  would  be  clearly  a  misdemeanor  in  his  office.    There 
Wij^pgg      would  be  an  end  to  all  discipline  if  conduct  like  that  were 
^'  permitted.    The  proper  course  would  be  to  leave  it  to  the 

Court  of  Queen's  Bench,  which  has  control  over  inferior 
jurisdictions,  to  determine  whether  the  order  or  judgment 
was  right  or  wrong,  but  not  for  the  clerk  of  the  peace  to  set 
himself  up  as  a  Court  of  Appeal  in  error  over  those  whom 
the  law  has  in  the  administration  of  justice  made  his  su- 
periors. I  therefore  think,  that  if  Mr.  WildeSj  however 
properly  he  may  have  conceived  himself  to  be  acting  in 
refusing  to  proceed  on  the  order  of  the  justices,  positively 
refused  to  act  upon  it,  setting  himself  up  as  the  master,  so 
to  speak,  of  bis  masters,  he  was  committing  a  misdemeanor 
in  the  execution  of  his  office.  As  to  whether  he  was  right 
in  refusing  to  enter  the  order  in  question,  it  must  not  be 
taken,  if  I  pass  over  that  part  of  the  case  without  further 
remark,  that  I  see  any  objection  whatever  to  the  order  of 
the  justices.  Apart  from  what  was  suggested  as  to  a  por- 
tion of  the  bill  being  improperly  incurred,  which  I  lay  aside 
because  Mr.  Wildes  did  not  rely  upon  it  at  the  time,  I  have 
yet  to  learn  whether  costs  necessarily  incurred  about  county 
business  are  to  be  borne  by  the  magistrates,  who  nominally 
may  be  personally  interested,  but  who  really  represent  the 
county  in  the  litigation.  I  should  think  that  whatever 
economy  it  might  be  to  the  county  to  refuse  to  pay  the 
costs,  it  might  afterwards  find  itself  very  much  at  feult  to 
discover  persons  who  would  take  up  its  interest ;  and  Ih 
King  v.  The  Inhabitants  of  Essex  (a)  is  abundant  authority 
to  show  that  there  is  no  such  general  rule  as  Mr.  Wilda 
appears  to  have,  relied  upon;  namely,  that  persons  who 
come  forward  for  the  county  are  to  incur  the  costs  in- 
dividually,  and  that  the  county  fund  cannot  in  any  case 
be  made  liable.  At  all  events  it  is  enough  to  say  that  the 
justices  having  determined  the  question,  and  he  having 

(a)  4  r.  11.591. 
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refused  to  act  upon  their  decision^  laid  himself  open  to  the  1866. 
proceedings  that  were  taken  against  him,  if  those  proceed-  wildbi 
ings  should  be  properly  instituted.  Rusiell 

The  next  remark  to  be  made  upon  sect.  6  is  with  re- 
ference to  the  mode  in  which  the  complaint  should  be 
instituted,  and  it  says  any  complaint  or  charge  in  writing 
of  such  -misdemeanor  shall  be  exhibited  against  the  clerk 
of  the  peace  to  the  justices  in  the  General  Quarter  Sessions. 
Of  course  the  6th  section  is  not  dealing  exclusively  with  a 
case  in  which  a  misdemeanor  should  consist  of  a  contempt 
of  the  justices.  There  might  be  a  case  (far  be  it  from  me 
to  say  that  this  is  such,  because  it  is  farthest  from  it) 
in  which  the  clerk  of  the  peace  might  claim  from  some 
person  a  fee  to  which  by  law  he  was  not  entitled,  and  the 
person  feeling  himself  aggrieved,  and  finding  that  the  clerk 
of  the  peace  would  not  listen  to  the  reasons  that  he  ad- 
vanced, might  out  of  his  own  head  as  a  private  prosecutor 
institute  a  proceeding  under  this  section  by  a  charge  in 
writing  to  be  laid  before  the  justices.  That  charge  in 
writing  has  two  objects.  First,  to  give  formality  to  the 
proceedings,  and,  secondly,  to  give  the  accused  person  a 
notice  of  what  he  has  to  meet  In  the  case  that  I  have 
supposed,  the  charge  would  come  just  like  the  charge  of  a 
private  prosecutor  before  magistrates  or  a  Court  which  had 
power  to  try  it,  but  also  there  may  be  cases  where  the  mis- 
demeanor complained  of  may  affect  the  Court  itself,^  which 
may  be  known  to  the  Court  first  and  to  the  Court  only,  as 
in  the  instance  of  some  contumacy  or  contempt  of  Couit. 

The  authority  to  which  I  have  referred  is  clear  to  the 
effect,  that  such  a  misdemeanor  is  equally  within  the  section 
as  a  misdemeanor  which  consists  of  some  improper  conduct 
of  some  persons  altogether  independent  of  the  Court.  How 
is  that  misdemeanor  to  be  dealt  with  ?  ''A  complaint  and 
charge  in  writing  of  such  misdemeanor  shall  be  exhibited 
against  him  to  the  justices  of  the  peace."  Who  is  to  ex- 
hibit it?     Of  course  any  person  who  has  an  interest  in 
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1866.       doing  so.     I  ^ould  have  thought,  looking  to  the  course  of 
WiLDEB       proceeding*  under  similar  statutes,  that  the  Court  itself 
might  of  their  own  motion  order  the  clerk  of  the  peace,  by 
a  rule  drawn  up  showing  in  writing  the  articles  of  comphiot 
against  him,  and  call  upon  him  to  answer.     That  which  I 
have  referred  to  under  this  head  will  be  found  iilastrated 
by  In  re  Bryant  (a).    There  the  Court  of  Queen*s  Bencb, 
acting  upon  stat,  %1  Oeo.  2,  c.  17,  which  gave  power  to 
the  Court  to  remove  oflScers  of  the  King's  Prison  ia  case 
of  improper  conduct  in  their  office,  appear  by  a  rule  to 
have  exercised  their  jurisdiction, — I  was  going  to  say  the 
same  as,  but  quite  analogous  to  the  jurisdiction  that  is  girpji 
to  the  Quarter  Sessions  in  the  present  case.     In  this  in- 
stance in  point  of  form  the  Court  did  not  so  proceed.   Tbe 
Finance  Committee  appear  to  have  induced  the  treasurer, 
who  was  a  person  having  sufficient  interest  for  that  par- 
pose,  to  exhibit  the  charge ;  and  it  may  be  taken  for  tbe 
purpose  of  this  case  that  that  Committee  and  the  Court  of 
Sessions  itself  did  request  the  treasurer  to  bring  the  matter 
before  them. 

Now  arises  what  appears  to  me  to  be  the  most  important 
question  in  the  case,  that  is  to  say,  whether  a  Court  which, 
or  some  members  of  which,  had  taken  the  course  in  di- 
recting the  prosecution,  was  a  Court  competent  to  dispose 
of  the  question,  and  whether  they  were,  in  tbe  sense  of  the 
maxim,  "judges  in  their  own  case," — judges  and  also 
parties, — and  whether  the  proceedings  were  therefore  void. 

This  question  was  divided  into  three  heads  in  the  argu- 
ment for  the  Plaintiff.  It  was  said,  first,  that  pecuniaiy 
interest  existed  in  respect  of  those  justices  who  might 
otherwise  be  liable  to  Mr.  Scudamore;  secondly,  interest 
as  prosecutors  in  those  who  had  directed  the  treasurer  to 
present  the  complaint  in  writing  under  the  statute;  ano, 
thirdly,  it  was  said  generally,  that  judgment  was  impro- 

(fl)  4  T.  R.  716;  5  2'.  R-  509. 
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perly  obtained.  With  respect  to  the  third  I  am  unable  to  1866. 
divide  it  from  the  others.  It  is  not  stated  that  any  fraud  Wildes 
was  committed^  that  any  of  the  persons  who  were  members  rvb^elu 
of  the  Court  really  used  any  artifice  or  disguise  to  defeat 
justice,  apart  from  the  fact  of  their  being  either  pecuniarily 
interested  oras  havingcaused  the  prosecution  to  be  instituted. 
It  was  hardly  su^ested>  except  in  so  far  as  these  particu- 
lars are  concerned,  that  the  Court  were  guilty  of  or  suspected 
of  actual  corruption.  I  must  therefore  throw  the  third  head 
entirely  out  of  the  case  and  deal  with  the  others.  First,  with 
respect  to  the  pecuniary  interest,  certainly  the  justices  who 
adjudicated  were  persons  who  had  employed  Mr.  Scuda- 
more  in  the  proceedings  on  the  mandamus,  and  it  was 
said  that  they  were  parties  interested  in  obtaining  the 
order  to  pay  the  costs,  otherwise  they  would  be  per- 
sonally liable;  and  so  that  they  were  interested  in 
procuring  Mr.  Wildes  to  be  discharged  from  the  office 
of  clerk  of  the  peace,  because  he  had  not  filed  that 
order  which  should  be  the  security  for  the  payment 
coming  out  of  the  county  rates  and  not  out  of  their  own 
pockets.  I  must  refer  to  what  I  have  already  said  on  this 
subject,  and,  in  addition,  I  must  express  my  opinion  that 
that  is  not  such  a  pecuniary  interest  as  would  make  the 
judgment  of  those  justices  void.  I  cannot  bring  myself  to 
the  conclusion  that  the  fact  that  persons  whose  costs  had 
already  been  paid  (because  the  costs  were  paid  notwith- 
standing the  not  filing  by  him  of  the  order)  retained  a  certain 
interest  by  reason  of  its  possibly  turning  out  that  the  case 
of  the  King  v.  7%^  Inhabitants  of  Essex  (a)  would  be  over- 
ruled, and  that  the  costs  would  have  to  be  paid  out  of  their 
pockets  inst§ad  of  out  of  the  county  rate,  created  such  an 
interest  as  would  make  their  judgment  void.  It  may  or 
may  not  have  been  wiser  that  they  should  not  have  been 
there ;  on  this  I  pronounce  no  judgment,  because  it  is  not 

(fl)  4  r.  K.  691. 
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1866.       within  the  direct  course  of  my  judicial  duty ;  of  that  they 

Wildes       were  the  best  judges ;  but  that  it  was  lawful  that  they  should 
Russell.      ^  ^^ere  is  the  proposition  which'  is  alone  material  here. 
With  respect  to  the  other  question,  whether  they  were  dis- 
qualified by  being  prosecutors,  I  cannot  bring  myself  to 
entertain  any  doubt.     It  might  as  well  be  said  that  a  Judge 
who  perceives  on  the  depositions  reasonable  ground  for  a 
charge  in  respect  of  which  a  prisoner  ought  to  be  prosecuted 
and  convicted,  when  he  sees  none  for  conviction  for  the 
precise  offence  for  which  he  has  been  committed  by  the 
magistrates,  and  directs,  as  Judges  not  uofrequently  do, 
a  bill  to  be  sent  before  the  grand  jury  for  that  offence  for 
which  a  committal  ought  to  take  place,  ought  to  withdraw 
from  the  bench  and  send  some  other  person  to  try  the 
charge,    I  cannot  regard  the  justices,  who  so  to  speak  took 
notice  of  the  alleged  contumacy,  and  complained  of  and 
were  the  persons  who  suggested  that  the  prosecution  should 
be  instituted  in  respect  of  it,  as  persons  who  were  properiy 
called  ''parties"  to  it.     I  have  already  pointed  oat  that, 
under  this  section,  in  the  event  of  the  custos  rotulorw 
failing  before  the  next  Quarter  Sessions   to  appoint  a 
new  clerk  of  the  peace  the  appointment  rests  in  the  jus- 
tices of  the  Quarter  Sessions  themselves.    Therefore,  there 
is  no  case  in  which   in  a  proceeding  under  this  Act  it 
may   not  be   said  that  the  whole  body  of  justices  who 
presided  are  not  or  may  not  become  (if  the  custos  fail  ^ 
appoint)  interested  in  removing  the  present  clerk  of  the 
peace.     Those   remote   interests  which    have  been  sug- 
gested, consisting  of  the  probability  of  that  which  nobody 
as  a  matter  of  business  would   have  supposed  possible, 
namely,  that  the   county  should   not   pay  and  that  the 
justices  who  defended  must,  and  the  sort  of  bias  which 
might  be  supposed  to  rest  on  the  mind  of  persons  who 
may  have  directed  the  prosecution  (I  can  testify  that  a 
Judge  may  direct  a  prosecution  without  having  the  least 
bias  when  he  comes  to  try),  ought  not  to  be  compared 
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with  the  poeitive  interest  given  by  the  appointment  under  1866. 
this  very  section  by  which  the  justices  are  to  act.  If  these  wildes 
justices  or  some  of  them  had  been  'disqualified  by  reason  '• 

of  interest  what  would  have  been  the  result  ?  Would  it 
have  been  that  all  their  proceedings  would  have  been  void  ? 
or  that  the  Court  of  Queen's  Bench,  exercising  a  pre- 
rogative jurisdiction  over  these  inferior  tribunals,  might 
have  interfered  to  prevent  any  injustice  being  done?  or, 
if  a  supposition  of  injustice  arose,  might  have  set  aside,  on 
certiorari,  the  order  that  the  justices  made.  The  cases  of 
Dimes  v.  The  Proprietors  of  the  Grand  Junction  Canal(a) 
and  Ranger  v.  The  Great  Western  Railway  Company  (&) 
are  conclusive,  and  satisfactory  to  show  that  not  only  by 
their  authority  but  by  their  reasoning  the  judgment  would 
not  be  void,  so  that  it  might  at  any  time  thereafter,  within 
six  years  from  any  receipt  of  fees,  be  questioned  by  the 
person  who  was  improperly  discharged,  after,  perhaps,  the 
evidence  upon  which  the  justices  proceeded  had  been  lost 
or  forgotten ; '  but  that,  until  proceedings  were  taken  to 
set  it  aside,  the  order  should  be  voidable  only  and  not  void. 
Nothing  can  be  stronger  to  show  that  that  was  the  opinion 
of  Lord  Wensleydale  when  he  delivered  the  opinion  of  the 
consulted  Judges  in  the  first  of  those  cases,  as  pointmg  out 
what  would  be  the  proper  course  to  adopt  in  taking  advan- 
tage of  such  an  objection  on  such  a  case  in  the  Court  of 
Record,  namely,  to  bring  a  writ  of  error  in  fact,  and  to 
suggest  as  error  that  the  Judge  was  an  interested  person.  I 
need  hardly  say  that  until  judgment  is  reversed  by  error  it 
stands  valid  and  justifies  what  is  done  in  themean  time.  Now 
assuming  that  this  judgment  stands,  what  is  the  effect  of 
it?  It  is  suggested  that  its  only  effect  is  as  between  the 
justices  and  Mr.  Wildes  (because  I  cannot  understand  any- 
thmg  else  by  the  expression  that  it  has  no  effect  upon 
third  parties).    Was  that  the  intention  of  the  statute  ?    Or 

(a)  3  H.  L.  Cot.  759.  (6)  5  H.  L.  Cat.  72. 
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1866.       is  that  the  true  result  of  the  principle  applicable  to  the 
W1LDE8      judgment  of  Courts  of  competent  jurisdiction  ?    With  re- 
Russell.     S^^  ^  ^^^^  question  it  is  unnecessary  to  refer  to  more 
than  one  authority,  and  that  is  the  judgment  of  this  Coart 
in  the  case  of  Kemp  v.  Neville  (a),  in  which  the  case  of 
Chroenvelt  y.  BurmelUJb)  was  cited  by  tlie  Lord  Chief 
Justice  in  delivering  judgment  (p.  548) ;  and  the  dictQm 
of  Holt  J  Chief  Justice,  with  respect  to  the  effect  of  a  judg- 
ment of  a  Court  of  competent  jurisdiction  was  cited  and 
adopted.    In  that  case,  which  was  an  action  by  a  doctor 
brought  to  test  the  validity  of  a  conviction  by  the  College 
of  Physicians  for  malpractice,  Chief  Justice  Holij  after 
stating  that  they  had  jurisdiction  first  over  the  person  of  the 
Plaintiff  because  he  had  practised  in  London,  and,  secondlj, 
over  the  subject-matter,  namely,  the  unskilful  administration 
of  physic,  and,  thirdly,  over  the  fact  for  which  he  was 
punished,  because  it  was  committed  within  the  jurisdiction, 
namely,  London^  goes  on  to  say  that ''  where  a  man  baft 
jurisdiction  over  another  man  in  all  these  particulars,  it 
is  apparent  that,  whether  the  matter  of  fact  be  such  as  is 
alleged  or  not,  it  is  not  traversable,  but  the  Plaintiff  is  con- 
cluded." 

Now  a  variety,  of  cases  have  been  referred  io  for  tie 
purpose  of  showing  that  this  is  not  the  law  which  could  be 
applied  to  the  present  case.  I  do  not  propose  to  refer  to 
more  than  two  of  them,  because  they  furnish  instances  and 
illustrations  of  the  law  contended  for  on  the  part  of  the 
Plaintiff.  First,  with  respect  to  the  case  of  Price  t. 
Dewhurst  (c),  which  was  cited  by  Mr,  Gates.  That  at 
first  sight  appears  to  be,  not  an  authority  for  entering 
into  the  merits  of  the  proceedings  before  the  justices, 
because  that,  as  Mr.  Gates  properly  admitted,  is  impossible) 
but  for  the  purpose  of  entering  into  the  question  whether 
the  Court  was  properly  constituted,  in  effect  showing  a  dis- 

(a)  10  C.  B.,  N.  S.  623.  (6)  1  Ld.  Rag.  454. 

(c)  8  Himon,  279. 
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tinction  between  the  present  case  in  respect  of  vices  alleged       1866. 
to  have  existed  in  the  constitution  of  the  Court  which  dis-       Wildes 
missed  Mr.  Wildes^  and  Dimes  v.  The  Proprietors  of  the      rombll. 
Grand  Junction  Canal  (a)  and  other  cases  in  the  House 
of  Lords  which  were  referred  to.    Price  v.  Dewhurst  (6), 
however,  when  it  comes  to  be  considered,  does  not  sustain 
any  such  distinction.     It  is  a  somewhat  complicated  case. 
It  was  a  proceeding   to  enforce   the  distribution  of  the 
assets  of  a  testator  under  a  will,  be  having  died  domiciled 
in  England,  and  the  question  which  arose  was  what  the 
law   was  to  be  enforced   between  the  parties.     It  was 
obvious  that  the  place  of  this  man's  domicile  was  the 
place  which  generally  should  govern  the  distribution  of 
his  assets,  and  so  accordingly  it  was  decided  by  the  Vice- 
Chancellor,  but  it  appeared  that  he  had  previously  lived 
at  St.  Croix,  which  is  not  a  colony  of  this  country,  but 
a  Danish  island  in  the  West  Indies,  and  that  his  pro- 
perty to  be  distributed  was  there.    By  the  Danish  law 
there  is  what  is  called  a  Court  of  Dealing,  that  is,  a 
Court  by  which  it  would  be  determined  how  assets  upon 
a   testate  or  intestate  succession  should   be  distributed, 
from  which  Court  there  was  an  appeal  to  the  Supreme 
Court  in  Denmark.     It  seems,  or  it  was  alleged,  that  per- 
sons interested  could  by  a  certain  advertisement  and  cer- 
tain proceedings  under  the  Danish  law  constitute  themselves, 
although  interested  in  the  matter,  a  Court  of  Dealing,  and 
that  they  could  adjudge  how  the  assets  were  to  be  disposed 
of.     Certain  persons  interested  under  the  testator's  will  in 
that  case  did  meet  and  constitute  themselves  a  Court  of 
Dealing,  and  the  end  of  the  proceedings  of  the  Court 
was  that  they  awarded  that  the  law  of  domicile  should 
be  disregarded,  and  that  the  assets  should   under  the 
Danish    law   be  handed   over  to  them.      In   fact  they 
acted  as  judges,  and  the  end  of  it  was  that  they  took  the 

(d)  3  H.  L.  Cat.  759.  (6)  8  Simon,  279. 
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1866.       properly  to  themselves.      Now   the  Vice-Chancellor  in 
W11.DB8       dealing  with  that  case  only  applies  the  principle  whicb 
Russell.     ^^'  Gates  referred  to  about  a  party  being  interested,  al- 
though the  party  in  that  case  was  something  more  than 
interested,  for  the  end  or  the  beginning  of  those  proceedings 
were  intended  to  be  that  those  persons  who  acted  as  judges 
should  give  the  property  to  themselves.     There  is  no  doubt 
that  that  is  what  was  passing  in  the  mind  of  the  Vice- 
Chancellor,  because  he  says  at  p.  302,  *'  I  am  at  liberty  to 
do  this;  namely,  see  whether  a  judgment  obtained  abroad 
has  been  fraudulently  obtained  or  not;  and  I  apprehend 
that,  if  the  Court  finds  that  certain  proceedings  abroad  have 
been  fraudulent,  then  it  is  at  liberty  to  deal  with  the  parties 
it  finds  before  it  and  the  subject  it  has  to  administer,  just 
in  the  same  manner  as  if  a  foreign  judgment  had  never 
taken  place."    That  is  nothing  more  than  was  decided  io 
the  House  of  Lords  in  the  well  known  case  where  a  person 
having  obtained  a  decree  of  the  Court  of  Exchequer  in 
Ireland,  the  Plaintiff  filed  against  him  a  bill  in  the  Court 
of  Chancery  without  appealing  from  the  decree  of  the 
Court  of  Exchequer,  and  alleged  and  offered  to  prove 
that  the  decree  of  the  Court  of  Exchequer  had  been 
obtained   by  a  fraud  on  the  Court,  and  it  was  finally 
held  (it  is  a  noted  case,  therefore  I  need  not  refer  to  it 
further)  that  the  bill  was  well  founded  without  an  appeal 
from  a  fraudulent  decree. 

The  only  other  case  to  which  I  shall  refer  is  Doe  d. 
Davy  V.  Haddon  (a),  also  cited  by  Mr.  Gates,  and  which 
appears  at  first  sight  to  apply  to  this.  1  have  abstained 
from  referring  to  the  numerous  cases  which  show  that 
where  upon  the  face  of  the  proceedings  there  was  no 
jurisdiction,  or  where  in  the  case  of  the  inferior  or  foreign 
Court  there  was  the  want  of  notice  as  to  not  sotomon' 
ing  a  party,  and  where  there  was  an  absence  of  j«ns- 

(a)  3  Dougloi,  310. 
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diction  known  to  the  Judge,  though  not  appearing  on        1866. 
the  face  of  the  proceedings^  then  you  may  go  into  the       Wildeb 
question  of  jurisdiction  and  you  may  call  in  question  the  •'• 

proceedings  of  the  Court.  Those  cases  stand  upon  grounds 
which  are  altogether  different  from  this.  In  Davy  v. 
lIaddon{a),  it  appears  to  have  been  considered  by  the 
Court  that  corruption  in  one  of  the  trustees  of  a  school 
who  had  power  to  dismiss  the  schoolmaster,  might  be 
proved,  and  that  the  schoolmaster,  who  had  been  dis- 
missed by  the  Court  of  trustees  so  to  speak  because  it  was 
composed  in  part  of  such  corrupt  persons,  might  retain 
his  office.  I  think  that  that  would  resolve  itself  into  no- 
thing more  than  was  suggested  in  The  Queen  v.  Oovemars 
of  Darlington  School  (b)  (in  which  I  believe  all  the  au- 
thorities on  this  subject  are  collected),  where  the  trustees 
had  power  to  dismiss  according  to  their  discretion,  but  the 
pleadings  raised  a  question  as  to  whether  there  were  sufficient 
grounds  for  dismissal,  assuming  they  were  bound  to  show 
a  sufficient  ground.  In  the  end  it  was  held  that  the  trus- 
tees had  a  discretionary  power  to  dismiss,  and  that  it  was 
not  material  to  prove  the  cause  they  alleged  in  their  plead- 
ings. The  Court  of  Queen's  Bench  in  that  case  (p.  696) 
suggested  that  corruption,  or  anything  to  show  that  the 
judgment  of  the  trustees  was  not  a  real  judgment  on  the 
matter,  might  probably  have  been  given  in  evidence.  I 
take  it  that  Doe  d.  Davy  v.  Haddon  is  one  of  that  class  of 
cases  which  is  not  an  authority  to  show  that  in  a  collateral 
proceeding  you  can  void  the  judgment  of  a  competent  Court 
by  showing  that  one  of  the  Judges  had  an  interest  in  the 
matter.  I  have  referred  to  that  case,  although,  for  the 
reasons  I  have  already  mentioned,  I  think  in  the  present 
one  the  justices  had  not  such  an  interest  or  such  a  bias  in 
the  matter  as  would  make  them  judges  in  their  own  cause. 
On  the  whole,  therefore,  having  considered  this  case  as 

{a)  3  Dmgla$,  310.  (6)  6  Q.  B.  682,  691. 
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1866.       iU  importance  demanded  with  great  anxiety,  in  the  result 
WiLDBs       I  am  clearly  of  opinion  that  the  course  taken  by  my  Lord 

RuMBLL.      ^^  ^^^  ^^^^  ^^  '^S^^  ^^^  ^^^^  ^^®  ^^^^  ought  to  be  dis- 
charged. 

Btlbs,  J.     I  am  of  the  same  opinion.     I  shoold  hare 
abstained  from  adding  anything  after  what  has  been  said  by 
my  Brother  WilleSy  except  that,  in  a  case  of  so  mucb  import- 
ance to  Mr.  Wildes,  I  think  he  should  know  the  ground  on 
which  the  judgment  of  every  member  of  the  Court  goes,  and 
should  be  satisfied  that  the  case  has  had  their  most  anzious 
consideration.     It  cannot  be  disputed,  I  think,  that  this 
information  was  entertained  and  the  judgment  thereupon 
pronounced  by  a  Court  of  competent  jurisdiction,  created 
for  the  very  purpose  of  this  statute.    Therefore  the  first 
thing  we  have  to  inquire  into  is  whether  this  informatiOD 
is  good  on  the  face  of  it  ?  and  here,  so  far  as  I  can  cdlectp 
only  one  objection  arises.    It  is  said  that  it  does  not  charge 
any  misdemeanor  in  the  ordinary  and  popular  sense  of  that 
term,  that  is,  an  offence  for  which  a  man  is  liable  to  be 
prosecuted;  but  it  is  quite  plain  that  the  word  "misde- 
meanor" in  the  6th  section  of  the  stat  1  Will.  ^  M.  c.  21, 
is  to  be  read  in  connection  with  the  5th  section.    The  5th 
section  says,  the  clerk  of  the  peace  so  long  as  he  shall  ''well 
demean"  himself  in  his  office,  and  sect.  6  says  that  in  the 
event  of  misdemeaning  himself,  then  a  complaint  and  charge 
in  writing  of  such  misdemeanor  shall  be  exhibited  against 
him  by  the  justices.    Those  two  expressions ''  well  demean" 
himself —guaincfiu  se  bene  gesserit — and    ''misdemean" 
himself  are  correlative  expressions,  and  each  interprets  the 
other.    ''Misdemean  himself"  I  conceive  means  nothing 
more  than  this, — if  he  behaves  improperly  in  his  office.     If 
the  order  be  a  good  order,  which  the  judgment  on  this 
information  states  it  is,  and  he  wilfully  refused  to  obey 
it,  which  the  judgment  states  he  did,  then  the  judgment 
is  a  good  judgment  on  the  face  of  it.    The  next  ques- 
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tion  is,  can  it  be  impeached  by  extrinsic  evidence  ?     Now        1866. 
I  will  assume  for  the  purpose  of  to-day,  that  the  judgment       Wildbs 
even  by  a  Court  of  competent  jurisdiction  may  be  im-      russell. 
peached  for  fraud  practised  on  the  Court,  or  for  corruption 
in  the  Court,  or  for  absence  of  jurisdiction,  or  for  violation 
of  natural  justice,  as  well  as  where  there  is  a  proceeding 
against  a  man  who  has  not  appeared  and  had  no  notice  of 
the  proceeding;    and  perhaps  some  other  cases  may  be 
suggested  in  which  the  question  may  arise.    I  will  assume, 
therefore,  that  if  the  interest  of  the  magistrates  could  be 
made  out,  the  judgment  might  be  impeached.     Now  had 
they  an  interest  ?    The  only  evidence  of  interest  was  in 
the  former  order  for  payment  of  the  bill.     I  agree  with 
all  that  my   Brother    Willes  has  said   on  that  subject, 
which  I  shall  not  repeat;  but  in  making  this  order,  dis- 
charging Mr.  Wildes  from  his  office,  I  do  not  see  that  the 
judges  had  any  pecuniary  interest.    The  only  interest  they 
could  possibly  have  had  is  the  getting  rid  of  an  obnoxious 
servant,  whereby,  if  the  ctuios  rotulorum  did  not  appoint 
a  new  clerk  of  the  peace,  the  patronage  of  appointing  a 
successor  would  be  by  the  words  of  the  statute  in  the  Court, 
which  is  an  interest  that  they  must  always  have  in  cases 
of  this  kind;  and  the  statute  which  gives  them  that  juris- 
diction confers  upon  them   that  interest — therefore,  that 
cannot  be  an  objection. 

Then  the  only  remaining  question  is  this  : — they  were 
judges,  can  they  also  be  prosecutors?  Now  it  is  to  be 
observed  that  this  is  a  proceeding  against  the  clerk  of  the 
peace  for  an  offence  committed  relating  to  the  business  of 
the  Court  It  seems  to  me  that  contumacy  to  the  Court 
may  properly  be  prosecuted  by  the  Court  itself.  There 
is  so  close  an  analogy  between  a  prosecution  of  this 
nature  and  proceedings  in  the  nature  of  contempt  that  I 
am  unable  satisfactorily  to  distinguish  it  With  a  case  of 
contempt,  it  is  every-day  practice  that  the  Judge  himself 
suggests  the  offence,  and  it  is  inquired  into  before  him.     It 
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1866,       would  be  no  disqualification  I  apprehend  in  the  case  of  a 

Wildes      prosecution  of  an  inferior  officer  of  this  Court  for  miscon- 

RussELL.      duct  in  his  office  if  the  Court  suggested  the  prosecution; 

and  in  the  event  of  the  success  of  the  prosecution  the  Court 

or  some  member  of  it  might  have  the  appointment  of  the 

successor. 

Upon  these  grounds,  therefore,  I  think  that  the  informa- 
tion is  good  on  the  face  of  it :  no  pecuniary  interest  exists; 
the  only  other  interest  is  that  which  is  necessarily  given  by 
the  statute  which  creates  the  tribunal,  and  the  proper  per- 
sons to  prosecute  the  proceedings  were  the  Court  them- 
selves. At  one  time  it  certainly  did  occur  to  me  that 
perhaps  some  other  person  might  have  directed  the  pro- 
ceedings ;  but  on  full  consideration  I  do  not  think  that 
that  would  have  made  any  real  difference,  for  the  nominal 
prosecutor  is  here  the  treasurer  of  the  county;  the  real 
prosecutors  would  have  been  just  as  much  the  Court  as 
they  are  now.  I  am  not  by  any  means  satisfied  that  the 
mode  adopted  by  the  Court  was  not,  under  all  the  cir- 
cumstances, the  least  objectionable. 

Smith,  J.  I  am  of  the  same  opinion.  It  was  scaroelj 
urged  by  the  learned  counsel  for  Mr.  WUdes,  in  the  able 
argument  they  presented  to  us,  that  the  charge  in  miu^ 
exhibited  against  him  did  not  disclose  matter  that  amoanted 
to  misdemeanor  in  his  office  within  the  meaning  of  the 
statute.  Misdemeanor  there  means  not  a  criminal  indict- 
able misdemeanor :  it  means  merely  a  misbehaviour  m 
office ;  and  it  can  scarcely  be*  contended  if  that  be  the 
construction  of  the  statute,  that  the  charges  in  writing 
alleging  the  contumacious  refusal  to  record  an  order  made 
by  the  Court  of  Quarter  Sessions  was  not  in  point  of 
fact  a  misbehaviour  in  his  office  within  the  meaning  of  the 
statute.  Whether  those  charges  were  proved  or  not  i 
abstain  from  giving  an  opinion ;  as  I  think  that  question  is 
not  before  us.   It  appears  to  me  that  we  cannot  inquire  wh^ 
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ther  the  evidence  before  the  Court  of  Quarter  Sessions  1866. 
justified  their  finding  the  truth  of  the  charges  exhibited  Wildes 
against  Mr.  Wildes,  It  is  generally  an  attribute  of  all  RusruL. 
adjudications  by  C!ourts  of  competent  jurisdiction  that 
they  are  conclusive  as  to  the  facts.  The  facts  cannot  be 
traversed.  The  contrary  was  not  contended  for  on  the 
part  of  the  learned  counsel  for  Mr.  Wildes  on  any  ground 
that  would  deny  a  proposition  so  generally  known;  but 
it  was  contended  here,  that  we  might  inquire  into  the 
validity  of  the  order  because  the  Court  was  not  properly 
constituted,  and  that  therefore  the  order  under  the 
circumstances  was  invalid.  The  grounds  suggested  are 
grounds  which,  although  separable  in  terms,  are  in  this 
case  scarcely  distinguishable  in  principle ;  they  are  that  the 
justices  had  an  interest,  and  that  they  were  prosecutors. 
With  regard  to  their  having  an  interest  in  the  deter- 
mination to  which  they  came,  I  am  at  a  loss  to  find  what 
interest  they  had  in  the  dismissal  of  Mr.  Wildes  from  his 
office.  It  is  said  that  the  order  he  disobeyed  was  an 
order  which  might  have  affected  the  personal  interest  of  the 
justices,  but  that  is  not  so,  because  the  order  had  been 
made;  and  whether  drawn  up  or  not  it  appears  to  have 
been  obeyed.  The  allegation,  therefore,  that  they  had  a 
pecuniary  interest,  seems  to  me  not  to  be  borne  out  by 
the  facts  which  are  brought  forward  in  support  of  it.  Then 
it  is  said  that  they  are  both  parties  and  judges.  They 
were  not  parties  unless  they  had  some  personal  interest. 
They  may  be  prosecutors ;  and  as  prosecutors  they  are  as 
much  exercising  public  duty,  as  when  they  are  deciding  as 
judges.  It  seems  to  me  that  the  maxim,  that  no  man 
can  ^  be  a  judge  in  his  own  cause,  cannot  refer  to  a  state  of 
things  like  the  present,  where,  from  the  nature  of  the  case, 
the  parties  on  one  side  in  a  litigation  created  by  statute 
have  thrown  upon  them  the  duty  of  deciding  upon  the 
question  of  whether  there  has  been  a  misdemeanor  in  the 
office  of  clerk  of  the  peace.    Supposing  the  clerk  of  the 
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1866,  peace  falsifies  the  records  of  the  Court,  is  it  to  be  said  that 
WiLDu  the  Ck>urt  cannot  bring  him  before  themselves,  and  order 
Russell,  that  charges  shall  be  made  against  him  in  respect  of  aa 
q^ence  of  that  kind  ?  If  it  is  to  be  done  in  such  cases, 
surely  the  same  priuciple  must  apply  to  other  offences  of  a 
less  degree.  If  they  may  be  prosecutors  by  the  statute 
they  are  not  only  competent  to  decide  it,  but  they  are  ex* 
clusively  the  tribunal  to  determine  the  question  ;  and  they 
may  be  prosecutors  as  they  are  judges  by  necessity.  On 
these  grounds,  therefore,  it  seems  to  me  that  my  Lord 
was  right  in  ruling  as  he  did  ;  and  the  Defendant,  there- 
fore, is  entitled  to  our  judgment. 

Erle,  C.  J.  I  am  still  of  the  same  opinion  that  I  held  at 
the  trial  when  I  directed  the  non-suit  The  reasons  have 
been  so  fully  assigned  by  my  learned  Brothers,  with 
which  I  entirely  concur,  that  I  cannot  usefully  add  a 
word. 

Judgment  for  Defendant. 
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NeEDHAM  v.  BrEMNER.  Mai  2Z, 


in  an  action  for  necessaries  supplied  to  the  Defendant's  wife  whilst  living^  Hutband  and 

apart  from  him,  to  which  the  Defendant  pleaded  only  never  indebted,  w(/e. 

the  defence  relied  on  was  the  adultery  of  the  wife,  which  it  was  sought  Action  for 

to  establish  conclusively  by  putting  in  a  record  and  proceedings  in  the  neeeuaruM, 

Divorce  Court,  from  which  it  appeared  thst  in  a  suit  instituted  by  the  Adultery, 

Defendant  against  his  wife  for  dissolution  of  marriage,  the  jury  had  Judgment  rf 

found  the  adultery,  but  that  the  petition  had  been  dismissed  upon  the  Divorce  Court 

ground  that  in  a  cross  suit,  instituted  by  the  wife,  it  was  proved  that  not  altering 

he  also  had  committed  adultery.    Held,  that  as  the  judgment  of  the  statue  qf  the 

Divorce  Court  did  not  alter  the  status  of  the  parties,  it  was  not  con-  partiee. 

elusive  evidence  of  the  adultery  of  the  Defendant's  wife,  as  between  EttoppeL 
bim  and  a  stranger. 

rpHIS  was  an  action  brought  in  the  Lord  Mayor's  Court, 
London. 
The  declaration  contained  the  common  money  counts  for 
board,  lodging  and  attendance  and  other  necessaries  pro- 
vided by  the  Plaintiff  for  the  wife  of  the  Defendant;  and 
the  only  plea  was,  never  indebted.  On  the  trial  before 
Forgyth,  Q.  C.  (a),  it  was  conceded  on  the  part  of  the  De- 
fendant, that  his  wife  was  living  apart  from  him,  and  that 
the  board,  &c.,in  respect  of  which  the  action  was  brought, 
were  necessaries ;  but  it  was  insisted  that  he  was  not  liable 
upon  the  ground  that  his  wife  had  been  guilty  of  adultery 
before  the  cause  of  action  accrued.  In  support  of  this  the 
evidence  relied  upon  was  a  record  and  proceedings  in  the 
Divorce  Court,  from  which  it  appeared  that  the  Defendant 
had  instituted  a  suit  in  that  Court  for  the  dissolution  of  his 
marriage  on  account  of  his  wife's  adultery  with  a  co- 
respondent, and  that  the  jury  on  the  trial  of  that  suit  had 
found  that  she  had  been  guilty  of  adultery ;  but  that  the 
Judge  ordinary  had  dismissed  the  petition  because  the  jury 
had  also  found  in  a  cross  suit,  instituted  by  the  Defendant's 
wife  against  him  for  a  divorce  for  adultery  and  cruelty ,  and 
which  was  heard  at  the  same  time  as  the  Defendant's  suit, 
that  he  also  had  committed  adultery. 

(a)  The  Recorder  was  absent  on  the  Jamaica  Commisaion. 
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1 866.  Upon  this  evidence  the  learned  Judge  directed  a  verdict 

Nbbdbam  for  the  Plaintiff  for  the  amount  claimed,  20/.  7*. ;  but  re- 
served leave  to  the  Defendant  to  move  to  enter  the  verdict 
for  him,  if  this  Court  should  be  of  opinion  that  the  pro- 
ceedings in  the  Divorce  Court  were  conclusive  evidence  of 
the  wife's  adultery. 

H.  James  having  obtained  a  rule  accordingly, 

Nasmith  showed  cause. — The  Defendant's  petition  in 
the  Divorce  Court  was  dismissed ;  and  consequently  the 
proceedings  there  afford  no  evidence  of  the  wife's  adultery. 
But,  supposing  they  do,  it  is  only  between  the  same  parties 
or  their  privies  that  a  judgment  upon  a  point  is  conclosire 
upon  the  same  matter,  and  it  should  then  be  pleaded  by 
way  of  estoppel.  In  Outram  v.  Morewood{a\  it  was  held, 
that  if  a  verdict  be  found  on  any  fact  or  title  distinctly 
put  in  issue  in  an  action  of  trespass,  such  verdict  may  be 
pleaded  by  way  of  estoppel  in  another  action  between  the 
same  parties  or  their  privies,  in  respect  of  the  same  iact  or 
title.  Estoppels  do  not  hold  with  respect  to  strangers: 
Stephen  on  Pleading,  6th  ed.  228 ;  Roscoe  on  EMenoty 
10th  ed.  167.  In  an  action  for  false  imprisonment,  brought 
by  a  master  of  a  man-of-war  against  his  captain,  the  latter 
pleaded  that  he  imprisoned  the  Plaintiff  in  order  to  bring 
him  to  a  court-martial  for  disobedience,  &c.,  and  further 
that  the  imprisonment  took  place  in  consequence  of  charges 
brought  against  the  Plaintiff  by  a  superior  oflBcer;  and  it 
was  held  that  the  sentence  of  a  court-martial,  held  to  in- 
vestigate the  charges,  could  not  be  received  as  concluave 
evidence  on  that  state  of  the  pleadings,  but  to  make  it  so, 
it  should  be  pleaded  as  an  estoppel:  Hannaford  ▼• 
Hunn  (b) ;  The  General  Steam  Navigation  Co.  t. 
Gruilhu  (c).    [He  was  stopped.] 

(a)  3  Ea»t,  346.  {h)  2  C.  4"  P.  14S. 

(c)  11  Af.*  IF.  877. 
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J7.  James  in  support  of  the  rule. — The  first  difficulty        1866. 
in  the  Defendant's  way  is  that  there  is  no  plea  of  estoppel.      Needham 
\ErUf  C.  J.     The  point  is  raised  under  nunquam  indebi*     Bremner. 
tatus.]    The  issue  was  whether  the  wife  was  the  agent  of 
the  husband  or  not.    The  Defendant  had  no  opportunity 
of  pleading  the  estoppel.    The  question  of  law  is  whether 
the  judgment  of  the  Divorce  Court  affected  the  status  of 
the  parties.   If  the  finding  of  the  jury  binds  the  husband 
and  wife  it  equally  binds  the  Plaintiff.    The  authorities 
are  collected  in  the  notes  to  The  Duchess  of  KingstorCs 
case,  2  Sm.  L.  C.  6th  edit  714,  where  it  is  said:— ''On 
the  same  .principle,  a  sentence  in  a  matrimonial  suit  is 
conclusive,  for  it  is  an  adjudication  upon  the  status  of 
the  parties :   see  Dacosta   v.   Villa  Real  (a) ;   Bunting's 
case(b);  Kenn*s  case(c);    Meddowcroft  v.  Huguenin{d); 
Perry  ▼.  Meddowcroft  (e) ;  and  see  the  instances  of  sen- 
tences of  deprivation  collected  by  Lord  Holt  in  his  judg- 
ment in  Philips  v.  Bury{f),     But  it  is  otherwise  when 
the  suit  is  for  a  jactitation  of  marriage ;    for  there  the 
spiritual  court  does  not  intend  to  affect  the  status  of  the 
parties  by  its  decree,  but  merely  to  prevent  one  party  from 
falsely  asserting  that  a  marriage  happened  under  certain 
specified  circumstances.     See  The  Duchess  of  Kingston's 
case,  and  quaere  as  to  Jones  v.  Bow  {g).     It  need  hardly 
be  added,  that  such  sentences  do  not,  any  more  than  the 
records  of  the  superior  Courts,   conclude  as  to  matters 
which  may   or  may   not  have  been  controverted.     See 
BlachhanCs  case{h)\  R,  v.  Inhab.  of  Wye{i);  and  Reg.  v. 
Inhab.  of  Hartington  (A)."     It  must  be  conceded  that  in 
this  case  there  is  nothing  beyond  the  verdict  of  the  jury 
that  the  act  was  committed. 

(fl)  2  &r.  961.  (/)  2  r.  R.  346. 

{h)  4  Co,  29.  ig)  Carth.  225. 

(c)  7  Co.  42.  (A)  1  Salk.  290. 

{d)  4  Moore  (Privy  CouDcil),  386.  (t)  7  Ad.  4r  E.  772. 

(e)  10  Bern.  122.  ^k)  4  E.  ^  B.  780. 
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Erlb,  C.  J.  I  think  that  this  rule  ought  to  be  dis- 
charged. The  judgment  in  the  Divorce  Court  did  not 
alter  the  status  of  the  married  pair,  and  therefore  does  not 
fall  within  the  cases.  Notwithstanding  the  finding  of  the 
jury  that  the  Defendant's  wife  had  done  wrong;  that  wag 
merely  their  finding,  and  she  still  continued  to  be  his  wife. 
Their  verdict  might  he  binding  as  between  the  same  partiefl, 
but  is  not  binding  on  a  stranger. 

WiLLES,  Bylbs  and  Smith,  JJ.,  concurred. 


Rule  discharged. 


^^^»»  Lees  v.  Newton. 

June  5, 

Bankrupt,  The  Plaintiff,  being  the  Defendant  in  a  Chancery  suit,  was  ordered  bj  tbe 

Action  for  Master  of  the  Rolls  to  pay  certain  monies,  which  he  neglected  to  do; 

penalties,  and  he  was  subsequently  adjudicated  bankrupt,  and  obuined  s  pro- 

ArreMt/or  debt,  tection  order.     An  attachment  having  issued  out  of  the  Court  of  Cbu- 

12  ^  18  Fiet.  eery  against  him   for  disobeying  its  order,  the    sheriff's  officer,  to 

e.  106,  «.  US.  whom  the  warrant  for  levying  execution  of  the  attachment  was  directed, 

Attachment  for  arrested  him,  and,  notwithstanding  that  he  thereupon  produced  hii 

contempt  qf  protection  and  demanded  to  be  discharged,  kept  him  in  custody  loiifff 

order  by  than  was  necessary  for  obtaining  a  copy  of  the  protection,  and  notil  on 

Court  of  Chan*  the  same  day  he  had  lodged  him  in  the  sheriff's  prison,  from  fibeDC«  he 

eery  for  pay"  was  unable  to  procure  his  discharge  for  more  than  a  month.    Heid:' 

ment  qf  money.  1-  That  the  arrest  upon  an  attachment  for  contempt  of  an  order 

Protection,  of  the  Court  of  Chancery  for  payment  of  money  was  in 

Uability  qf  qffi'  arrest  for  debt  within  the  meaning  of  stat  12  &  lSFiet.e, 

cor  for  detain-  106,  «.  1 13. 

ing  <nfter  period  2.  That  as  the  officer  had  detained  the  bankrupt  longer  than  «<i 

neceetaryfor  necessary  for  obtaining  a  copy  of  the  protection,  though  not 

obtaining  copy  for  an  entire  day,  he  was  liable  under  that  section  toa  penaltj 

of  of  51  for  one  day's  detention,  and  for  no  more. 

Detention  in  8.  That  after  the  bankrupt  had  been  lodged  in  the  prison,  the  lob- 

gaol,  sequent  Aetention  was  not  the  act  of  the  officer. 

rilHIS  was  an  action  brought  by  the  Plaintiff  against  the 
-*-  Defendant^  for  the  recovery  of  penalties  under  the 
1 13th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849  (12  &  13  Vict,  c.  106),  at  the  rate  of  bl  per  diem 
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during  the  time  the  Plaintiff  was  detained  in  custody  under       1866. 
the  circumstances  hereinafter  mentioned ;  and,  according  to        Lees 
the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict,  c.     newton. 
76,  8.  12,  the  following  case  was  stated  without  plead- 
ings:— 

On  the  14th  of  May,  1857,  one  Henry  Lees  filed  a 
bill  in  the  Court  of  Chancery  against  the  Plaintiff  and  cer- 
tain other  persons,  and  thereby  prayed  that  the  Plaintiff, 
who  was  the  executor  and  trustee  of  one  Robert  Lees  de- 
ceased, might  be  ordered  to  account  to  and  pay  over  to 
the  said  Henry  Lees  certain  large  sums  of  money  therein 
alleged  to  have  been  unaccounted  for  by  the  Plaintiff  as 
such  executor  and  trustee. 

On  the  16th  of  February,  1865,  an  order  was  made 
in  the  cause  by  the  Master  of  the  Rolls,  by  which  it  was 
ordered  that  the  Plaintiff  should,  on  or  before  the  26th  of 
April,  1865,  pay  into  the  Bank  of  England,  with  the 
privity  of  the  Accountant  General  of  the  High  Court  of 
Chancery,  to  the  credit  of  the  before  mentioned  cause  of 
Lees  y.  Lees  and  others,  the  sum  of  31,110Z.  Qs,  8^.;  and 
interest  on  25,212Z.  \Qs,  Id.,  part  thereof,  at  the  rate  of 
5/.  per  cent,  per  annum,  from  the  25th  of  September,  1859 ; 
and  on  the  residue,  5,897Z.  lOs.  1^.,  at  the  rate. of  4Z.  per 
cent  per  annum  from  the  3rd  of  December,  1864,  until 
the  day  of  payment  into  Court,  less  income  tax  on  such 
interest    The  Plaintiff  did  not  pay  the  said  money. 

On  the  27th  of  April,  1865,  the  Plaintiff  was  duly 
adjudicated  bankrupt  in  the  Court  of  Bankruptcy  at  Man- 
chester, on  a  creditor's  petition ;  and  on '  the  same  day 
obtained  a  protection  order,  whereby  it  was  certified  by  the 
Registrar  of  that  Court,  that  the  Plaintiff  had  surrendered 
himself  under  the  adjudication,  and  protection  was  granted 
to  him  until  the  18th  May  of  the  same  year. 

On  the  1st  of  May,  1865,  an  attachment  was  issued 
out  of  the  Court  of  Chancery  against  the  Plaintiff  for 
breach  of  the  order  made  the   16th  of  February,   1865. 
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^°^^'       ThiB  wag  directed  to  the  Chancellor  of  the  County  Pala- 
Lbbs        tine  of  Lancashire  or  his  deputy,  and  was  made  retamable 
Newton,      the  22nd  of  May^  1865. 

On  the  2nd  of  May,  1866,  the  sheriff  of  Lancashire^ 
for  levying  execution  of  the  attachment  duly  made  his 
warrant  thereon,  directed  to  the  now  Defendant  as  the 
bailiff  and  oflScer  of  the  sheriff,  and  delivered  the  same  to 
the  Defendant,  as  such  bailiff  and  officer,  to  be  executed; 
which  warrant  was  in  the  words  and  figures  following, 
that  is  to  say, — 

'^  Lancashire,  to  wit. 

**  William  Preston,  Esq ,  sheriff  of  the  said  county,  to 
the  keeper  of  the  gaol  in  and  for  the  said  county,  and  also 
to  Martin  Newton,  and  Henry  Mapleston  my  bailiff  for 
this  Turn  only,  greeting.  By  virtue  of  her  Majesty's  writ,  to 
me  directed  and  delivered,  I  command  ye  and  every  of  you 
jointly  and  separately  that  ye  or  some  of  you  attach  Samud 
Lees,  so  that  I  may  have  him  before  her  Majesty  in  her 
Court  of  Chancery  on  the  22nd  day  of  May  instant,  where- 
soever the  said  Court  shall  then  be,  there  to  answer  to  her 
Majesty  as  well  touching  a  contempt  which  he  as  it  is 
alleged  hath  committed  against  her  Majesty,  as  also  such 
other  matters  as  shall  be  then  and  there  laid  to*  his  charge. 
And  further  to  perform  and  abide  such  order  as  her 
Majesty's  said  Court  shall  make  in  this  behalf;  and  here- 
of fail  not.  And  what,  &c.  And  have,  &c.  Given  under 
the  seal  of  my  office  this  2nd  day  of  May,  1865.  Beware 
the  Defendant  be  not  privileged  or  protected.     Upon  a 

writ  sealed  the  same  day, 

"  By  the  Court 

"  By  the  Sheriff. 

**  For  breach  of  an  order  dated  the  16th  day  of  February, 
1865,  made  in  a  cause  wherein,''  &c.,  [following  the  form  of 
the  order  of  the  Master  of  the  Rolls.] 

On   the  3rd  of  May,   1865,   the   Defendant  arrested 
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the  Plaintiff  by  virtue  of  the  warranty  and  the  Plaintiff       1866, 
thereupon  produced  his  protection  to  the  Defendant  and         Lees 
demanded  to  be  discharged;  but  the  Defendant  would  not     Nbwton. 
discharge  the  Plaintiff  from  the  arrest,  but  kept  him  in 
custody  longer  than  was  necessary  for  obtaining  a  copy 
of  such  protection,  and  until  the  Defendant  on  the  same 
3rd  of  Matfy  1863,  took  the  Plaintiff  in  custody  to  and 
delivered  him  to  the  gaoler  of  Lancaster  Castle,  the  same 
being  the  prison  of  the  sheriff  of  Lancashire ;   and  the 
Plaintiff  thenceforth  remained  and  was  in  the  custody  there 
of  the  gaoler  until  he  was  discharged. 

On  the  following  day  (4th  of  May\  the  Defendant  • 
weis  served  by  Messrs.  Sale  k  Co.,  as  attornies  for  the 
Plaintiff,  with  the  following  notice,  together  with  a  copy 
of  the  Plaintiff^s  protection  order  above  mentioned  annexed 
thereto : — ''As  attornies  for  and  on  behalf  of  Samuel  Lees, 
who  has  been  illegally  arrested  by  you  under  a  warrant 
from  the  sheriff  of  Lancashire,  we  do  hereby  give  you 
notice,  that  the  said  Samuel  Lees  was  on  the  27th  day  of 
April  last  duly  adjudicated  bankrupt  in  her  Majesty's 
Court  of  Bankruptcy  for  the  Manchester  District,  and 
protection  from  process  was  there  granted  to  him;  and 
which  protection  was  duly  produced  and  shown  to  you 
when  making  such  arrest  And  we  further  give  you  notice 
and  require  you  forthwith  to  release  and  discharge  the 
said  Samuel  Lees ;  and  in  default  thereof,  and  so  long  as 
you  shall  continue  to  illegally  detain  him,  we  shall  require 
from  you  the  sum  of  5/.  daily  and  every  day,  being  the 
penalty  provided  by  the  Bankrupt  Law  Consolidation 
Act,  1849.  Dated  this  4th  day  of  May,  1865.~Yours, 
&c, — Sale,  Worthington^  Shipman,  Seddon  8c  Sale.  To 
the  sheriff  o(  Lancashire,  Mr.  Martin  Newton,  his  officer, 
and  all  others  whom  it  may  concern/' 

On  the  same  4th  of  May,  the  Plaintiff  showed  his  pro- 
tection to  the  gaoler  and  demanded  to  be  discharged,  but 
he  would  not  discharge  the  Plaintiff. 

VOL,  1. — c.  p.  3  E 
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1866-  Oh  the  13th  of  May,  1866,  the  Plaintiff  made  an  appli- 

Lbbs  cation  to  the  Court  of  Bankroptcy  at  Manchester  for  his 
Newton,  discharge  from  custody.  This  application  was  opposed  on 
behalf  of  Henry  Lees,  the  Plaintiff  in  the  cause  of  Lus  r. 
Lees  and  others ;  and  the  commissioner  in  the  said  Coart 
of  Bankruptcy  refused  to  discharge  the  Plaintiff,  upon  tk 
ground  that  he,  being  in  custody  under  an  attachment  a^i 
of  Chancery,  the  gaoler  of  Lancaster  Castle  would  not  be 
justified  in  releasing  him. 

On  the  2nd  of  June,  1865,  the  Plaintiff,  having  been 
brought  before  the  commissioner,  passed  his  last  exami- 
nation, and  an  order  of  discharge  under  his  bankruptcy 
was  granted  to  him ;  and  an  application  was  then  made 
to  the  commissioner  for  the  discharge  of  the  Plaintiff 
from  such  custody :  but  the  commissioner  refused  on  the 
same  ground  as  before  by  him  stated. 

On  the  6th  of  June,  1865,  a  motion  was  made  before  the 
Master  of  the  Rolls  for  the  discharge  of  the  Plaintiff  from 
such  custody,  and  His  Honor,  after  hearing  counsel  on  both 
sides,  ordered  that  the  Plaintiff  should  be  discharged  cot 
of  the  custody  of  the  sheriff  of  Lancashire,  as  to  his 
contempt  for  non-payment  of  the  said  sums  of  money; 
and  the  Plaintiff,  in  pursuance  of  the  order,  was  therefore 
discharged  on  the  8th  day  of  June,  1865,  having  been  io 
custody  as  aforesaid  on  and  since  the  3rd  of  May* 

The  questions  for  the  opinion  of  this  Court  were,  whether, 
under  these  circumstances,  such  a  detention  of  the  Plain- 
tiff took  place  as  that  the  Defendant  had  forfeited  to  the 
Plaintiff  for  his  own  use,  under  the  statute  12  &  13  Vvi* 
c.  106,  s.  113,  the  sum  of  6/.  for  the  3rd  of  May,  and  the 
like  sum  for  every  or  any  and  how  many  of  the  subse- 
quent days  up  to  and  inclusive  of  the  8th  of  June. 

Field  (Holker  with  him)  for  the  Plaintiff.— On  the  27th 
AprU,  protection  for  the  Plaintiff  was  ordered  till  the  18th 
May;  but  on  the  3rd  May,  notwithstanding  that  he  pro- 
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duced  bid  protection^  be  was  arrested  by  the  Defendant  1866. 
and  delivered  by  him  to  the  gaoler  of  Lancaster  Castle,  lees 
and  there  detained  till  the  8th  June.  Under  stat  12  Newton. 
&  13  Vict.  c.  106,  s.  113,  the  Defendant  is  liable  to 
pay  a  penalty  of  5/.  per  day  for  the  whole  period  of  the 
Plaintiff's  detention.  The  113th  sect,  enacto,  ''That  if 
any  bankrupt  shall  be  arrested  for  debt,  or  on  any  escape 
warrant  in  coming  to  surrender,  or  shall  after  his  surrender 
and  while  protected  by  order  of  the  Court  be  so  arrested, 
he  shall,  on  producing  such  protection  to  the  officer  who 
shall  arrest  him,  and  giving  such  officer  a  copy  thereof,  be 
immediately  discharged ;  and  if  any  officer  shall  detain  any 
such  bankrupt  after  he  shall  have  shown  such  protection 
to  him,  except  for  so  long  as  shall  be  necessary  for  obtain- 
ing a  copy  of  the  same,  such  officer  shall  forfhit  to  such 
bankrupt,  for  his  own  use,  the  sum  of  five  pounds  for  every 
day  he  shall  detain  such  bankrupt,  to  be  recovered  by 
action  of  debt  in  any  Court  of  Record  at  Westminster,  in 
the  name  of  such  bankrupt,  with  full  costs  of  suit."  The 
arrest  under  the  attachment  was  for  contempt  in  disobey- 
ing an  order  of  the  Court  of  Chancery  for  the  payment  of 
a  sum  of  money.  On  the  other  side  it  will  be  objected, 
Istt  that  the  bankrupt  was  not  arrested  for  a  debt  within 
the  meaning  of  the  1 13th  section ;  and,  ?ndly,  that  at  most 
the  Defendant  is  liable  to  one  penalty,  and  not  for  the  de- 
tention after  the  3rd  May.  But  it  is  clear  that  the  sum 
ordered  to  be  paid  by  the  Court  of  Chancery  was  a  debt. 
In  The  King  v.  Edwards  (a)  it  was  held,  that  an 
attorney  in  custody  under  an  attachment  for  non-payment 
of  money  pursuant  to  a  rule  of  Court  was  entitled  to  be 
discharged  from  custody  on  having  become  bankrupt  and 
obtained  his  certificate,  even  though  he  received  the  money 
in  the  course  of  his  employment  as  attorney ;  and,  at  page 
654,  Lord  Tenterden  says,  '^  It  has  always  been  held,  that 

(a)  9  fi.  4-  C.  662. 

3b2 
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1866.  attachments  for  non-payment  of  money  are  in  the  nature 
Lees  of  civil  process  to  enforce  the  payment  of  a  debt;  that  per- 
Newton.  ^^^^  '^^  Custody  under  attachments  for  disobedience  of  an 
order  of  Court  for  payment  of  a  sum  of  moneyi  are  in 
custody  for  a  civil  debt,  and  are  subject  to  and  entitled 
to  the  advantage  of  the  bankrupt  laws ;  and  that  the 
debt  is  proveable  under  the  commission ;  and  that  the 
debtor^  if  in  custody  for  that  debt,  is  entitled,  upon 
obtaining  his  certificate,  to  be  discharged.'*  That  case 
was  decided  upon  stat.  6  Geo.  4,  c.  16,  s.  121,  which  is  in 
pari  materii  with  the  1 13th  section  of  the  recent  statute. 
Ex  parte  Parker  (a)  and  Ex  parte  Bury  (b)  also  de- 
cide 4hat  the  privilege  of  a  bankrupt  from  arrest  darin; 
his  examination  extends  to  an  attachment  issued  for  con- 
tempt in  not  paying  money  into  Court. 

As  to  the  2nd  objection,  the  Defendant,  not  having  ds- 
charged  the  Plaintiff  upon  the  production  by  him  of  his 
protection^  but  having  lodged  him  in  the  gaol,  is  respoD- 
sible  for  the  whole  period  of  his  detention.  It  maj  be 
said,  that  after  the  delivery  to  the  gaoler  it  was  he  and 
not  the  Defendant  who  detained;  but  the  gaoler  bad 
no  authority  to  release  the  Plaintiff^  and,  inasmuch  as 
the  Defendant  knew  that  when  he  delivered  the  PUo* 
tiff  to  the  gaoler's  custody,  he  is  responsible  for  the 
whole  of  the  detention.  [Willes,  J.,  referred  to  "The 
Prison  Act,  1866"  (28  &  29  Ftc^  c.  126),  ss.  68, 69,  re- 
lating to  the  custody  of  prisoners  and  security  to  the 
sheriff  subsequent  to  6th  July,  1866,  when  that  Act  came 
in  force.] 

Crampton  Button  for  the  Defendant.— Admitting  tbat 
this  was  in  some  sense  an  attachment  for  the  non-payin^^ 
of  a  debt,  it  was  not  an  arrest  for  debt  within  12  k  \^ 
Vict.  c.  106,  s.  113.     The  Plaintiff  might  possibly  bare 

(a)  3  Vet.  554, 

(6)  7  Jurui,  406;  S.  C,  3  Mont,  D.^  DeG.209^ 
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been  entitled  to  be  discharged  on  motion;   but  was  not        1866, 
entitled  to  the  privilege  given  by  that  section.    This  action        lebs 
is  for  penalties  imposed  by  it  upon  the  officer  who  shall     nbwton. 
''  detain."    It  is  not  against  the  sheriff;  and  a  comparison  of 
this  section  with  the  corresponding  sections  of  the  previous 
statutes,  6  Geo.  2,  c.  30,  s.  6,  and  6  Geo»  4,  c.  16,  «.  117, 
in  which  the  word  detain  occurs,  shows  that  the  section  in 
question  applies  to  arrests  on  mesne  and  not  on  final  pro- 
cess.    Under  the  old  law,  the  officer  usually  took  bail,  and 
was  frequently  for  several  days  the  detaining  officer ;  and 
the  section  in  question,  being  brought  up  from  the  earlier 
of  the  two  last*mentioned  sections,  should  receive  the  same 
construction.    [JSrle,  C.  J.  Your  argument  is  very  relevant 
to  show  in  what  manner  the  word  has  crept  into  the  section 
—as  though  it  were  a  live  thing.]     "Debt"  in  stat.  12  & 
13  Vict.  c.  106,  8.  113,  is  not  used  in  the  same  sense  as  in 
sect  112.      In  JEx  parte  Russell  {a)  it  was  held,  that  a 
bankrupt  attending  commissioners  in  obedience  to  their 
summon^,  having  been  arrested  under  an  extent  at  the  suit 
of  the  crown,  was  entitled  to  his  discharge  on  the  principle 
of  the  common  law   protecting  witnesses  attending  for 
examination  under  regular  process  for  that  purpose.     That 
shows  that    the  right    to    discharge   does   not  depend 
on  the  statute.     So  also,  in  Ex  parte  Jackson  {b),  the 
privilege  from  arrest  of  a  party  attending  his  own  cause 
was  held   to  extend  to  a  bankrupt  on  his  return  from 
attending  his  petition  for  leave  to  surrender  after  expiration 
of  the  time,  he  having  deviated  no  farther  than  to  call  on 
the  solicitor  to  arrange  the  proper  steps  for  giving  effect  to 
the  order.      In  Phillips  v.  Poland  {c),  the  provisions  of 
the  112th  section  of  stat  12  &  13  Vict.  c.  106,  were  held 
to  extend  only  to  creditors  whose  debts  accrued  before 
the  bankruptcy;  and  where  a  bankrupt,  while  protected 
and  before  final  examination,  was  arrested  in  respect  of 

(a)  1  Rote,27B.  (6)  15  Vet.  116. 

(r)  Ante,  235. 
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1866*       debts  incurred  since  bis  bankruptcy,  the  arrest  was  held 

Lbbs        Talid.    It  is  consistent  with  this  warrant  that  the  baokrupt 

Newton,     ^^y  ^^^^  misapplied  this  money  by  putting  it  into  funds 

not  authorized,  and  that  being  an  executor  and  trustee 

there  was  no  debt  proveable  against  him. 

Field  in  reply. — It  is  clear  upon  the  authorities  that  this 
money  was  a ''  debt,'*  and  it  is  to  be  assumed  to  be  a  pro?e- 
able  debt  till  the  contrary  is  proved.     In  In  the  maUer 
of  M*  Williams  a  bankrupt  {a),  a  bankrupt,  pending  bis 
examination,  was  held  protected  from  an  arrest  made  bj 
virtue  of  an  attachment  for  a  contempt  in  not  lodging 
money  in  Ck)urt  pursuant  to  a  decree ;  and  it  was  also  held, 
that  though  the  form  of  process  be  criminal,  yet  if  it  issue 
to  compel  payment  of  a  debt  it  is  an  arrest  under  the 
stotute  11  &  12  Geo.  3,  c.  8,  s.  28  (Irish).    In  that  case, 
at  p.  176,  the  Lord  Chancellor  (Redesdale)  says,  "Eve^ 
mode  by  which  a  creditor  can  arrest  a  bankrupt  for  a  debt, 
comes  within  the  meaning  and  general  words  of  the  Ad 
That  the  process  resorted  to  is  a  process  of  contempt, 
signifies  nothing.    There  are  many  cases  in  which  the  pro- 
cess of  other  courts  importing  to  be  process  of  contempt, 
is  considered  as  civil  process  for  various  purposes.    Lord 
Hardwiche  determines  the  case  £ic  parte  €Ubbons(e)  od 
the  ground  that  bail  are  not  creditors,  but  persons  to  whom 
the  party  bad  been  delivered  in  custody,  and  in  whose 
custody  he  was  supposed  to  continue,  and  therefore  that 
they  were  not  within  the  meaning  of  this  clause.    The  case 
Mr  parte  Parker  {c)  is  in  point  with  the  present  case;  I 
cannot  distinguish  the  one  from  the  other :  but  I  shall  look 
further  into  the  cases  before  I  sign  the  order  to  discharge 
the  bankrupt."     The  case  then  states  that  his  lordship 
afterwards  signed  the  order  directing  the  petitioner  to  be 

(a)  1  Sch.  if  Lef.  169.  (6)  1  Atk.  238. 

(c)  3  Fet.  554. 
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discharged.    [Erie,  C.  J.    Is  not  the  bankrupt  who  claims       1866. 
protection  bound  to  produce  the  protection^  and  also  give        lbbs 
the  officer  a  copy  of  it  ?     I  believe  "  such  protection  "  in      new'toh. 
the  1  I3th  section  to  be  showing  the  protection  and  giving 
the  copy.]      That  is  so  under  the  first  branch  of  the 
section ;  but  the  enactment  in  respect  of  .the  penalty  is 
contained   in    the  latter  part;   and    is,  ''  if  any  officer 
shall  detain  any  such  bankrupt  after  he  shall  have  shown 
such  protection  to  him,  except  for  so  long  as  shall  be 
necessary  for  obtaining  a  copy  of  the  same,  such  officer/' 
&c.    That  applies  where  the  bankrupt  merely  produces  his 
protection  without  giving  a  copy,  which  he  is  not  bound 
to  do.     Here  the  detention  was  longer  than  was  necessary 
for  the  purpose  of  enabling  the  officer  to  obtain  a  copy. 

Erlb,  C.  J.  I  am  of  opinion  that  our  judgment  must 
be  for  the  Plaintiff  for  one  penalty.  The  law  exposes  an 
officer  making  an  arrest  to  an  extreme  risk.  The  Defend- 
ant here  was  arrested  for  a  large  sum,  and  the  officer  was 
only  acting  in  the  performance  of  a  public  duty.  But  we 
must  administer  the  law  as  we  find  it;  and  inasmuch  as 
the  Courts  have  uniformly  held  that  an  attachment  for 
non-payment  of  a  sum  of  money  under  an  order  such  as 
this  is  an  attachment  for  non-payment  of  a  '^  debt"  within 
the  meaning  of  the  1 12th  section  of  the  statute  in  question, 
I  do  not  think  that  we  can  consistently  hold  that  the  word 
has  a  different  meaning  in  the  1 13th  section.  It  is  with 
reluctance  that  I  have  come  to  this  conclusion,  as  I  should 
have  been  glad  to  exonerate  the  Defendant.  I  have,  how- 
ever, no  hesitation  in  saying  that  I  think  he  is  liable ;  but 
not  for  more  than  one  penalty. 

WiLLBS,  J.  Everybody  must  desii;^  that  the  officer  in 
this  case  should  not  be  liable  as  he  was  acting  honestly ; 
and  the  commissioner  of  the  Ck>urt  of  Bankruptcy,  when 
the  case  was  originally  brought  before  him,  was  of  the 
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1866.       same  opinion  with  the  officer.    Bat  looking  at  the  case 

Lggg         In  the  matter  of  liP  Williams  a  bankrupt  (a),  it  is  impos- 

„  ^*  Bible  for  us  to  say  that  the  words  **  arrested  for  debt"  in 

Newton.  *' 

the  1 13th  section  do  not  include  an  arrest  under  an  attach- 
ment for  contempt  in  the  non-payment  of  money  ordered 
to  be  lodged  in  Court  That  was  a  decision  of  Lord  Redes- 
dcUe,  after  he  had  taken  time  to  look  into  the  cases ;  and 
is  in  accordance  with  the  previous  decision  in  Ex  parte 
Parker  (b).  The  officer,  upon  the  protection  being  pro- 
duced to  him,  must  decide  at  his  peril ;  and  though  a  great 
burden  is  thus  cast  upon  him,  I  am  bound  to  say  that 
he  must  so  decide. 

The  words  in  the  first  branch  of  the  113th  section  show 
that,  if  the  party  arrested  produces  his  protection  to  the 
officer  and  gives  him  a  copy  of  it,  he  is  entitled  to  be 
immediately  discharged ;  but  it  is  the  latter  part  of  the 
section  which  relates  to  the  penalty,  and  it  is  evident  from 
that  part  that,  where  the  protection  is  shown  to  the  officer 
and  no  copy  is  given  to  him,  he  is  not  justified  in  detaining 
the  bankrupt  except  for  so  long  as  shall  be  necessary  for 
obtaining  a  copy  of  such  protection ;  and  in  the  present 
case  it  is  found  that  the  Defendant  would  not  discharge 
the  Plainti6P  from  the  arrest,  but  kept  him  in  custody 
longer  than  was  necessary  for  that  purpose.  Having 
regard  to  the  statute  and  the  authorities,  I  come  to  the 
conclusion  that  the  Defendant  is  liable  to  a  penalty  of  5L 
for  every  day,  or  part  of  a  day,  that  the  bankrupt  was 
improperly  detained  by  him  beyond  the  time  so  authorized. 
The  question  then  is,  how  many  penalties  have  been  in- 
curred ?  I  am  clearly  of  opinion  that  one  penalty  and  no 
more  has  been  incun*ed,  namely,  for  the  first  day  only; 
because,  though  the  Defendant  did  wrong  in  taking  the 
Plaintiff  in  custody  to  the  gaoler  of  Lancaster  Castle,  the 
Plaintiff  was  thenceforth  entirely  out  of  the  Defendant's 

(a)  1  Sch.  4-  Lef.  169.  (b)  3  Fet.  554. 
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control;  and  his  subsequent  detention  was  not  a  tortious       1866. 
act  on  the  part  of  the  Defendant.  lees 


Smith,  J.  I  think  we  are  discharged  from  giving  an 
original  opinion  by  the  cases  that  have  been  decided  in 
the  Court  of  Chancery.  It  has  been  decided  that  a  taking 
on  an  attachment  for  non-payment  of  money  pursuant  to  a 
decree,  is  an  arrest  for  debt  within  the  meaning  of  the  old 
statutes ;  and  it  is  to  be  observed  that  not  only  are  there 
the  decisions  of  Courts  of  Equity  to  that  effect,  but  in  Rex 
V.  Edwards  (a)  those  decisions  were  acted  on  at  law.  I 
also  agree  that  this  action  is  only  maintainable  for  one 
penalty,  because,  after  the  Plaintiff  was  lodged  in  the  gaol, 
his  subsequent  detention  was  not  the  act  of  the  officer, 
who  is  only  responsible  for  his  own  acts. 

Judgment  for  the  Plaintiff. 


Newton. 


MacAndrew  and  Others  v.  Chapple  and  Others.       May  29. 


By  a  charter-party  dated  Limdon,  7th  Decembers  1864|  it  was  agreed  between  Charter-partif, 
the  Plaintiffs,  owners  of  the  ship  Ephetus,  '*  now  at  Newcastle,**  and  the  Constrftetim, 
Defendants,  **  that  the  ship  being  tight,  staunch  and  strong,  and  every  StipulatUm. 
way  fitted  for  the  voyage,  shall  with  all  convenient  speed  (on  being  Croet-aeOoJL, 
ready),  having  liberty  to  take  an  outward  cargo  for  owners'  benefit.  Condition  pre^ 
direct  or  on  the  way,  proceed  to  Alexandria,  Egypt,**  and  there  load  cedent, 
from  the  factor  of  the  freighters  a  cargo  of  cotton  for  London  or  Uver-  Deviation, 
pool.   The  EphesuM  was  a  steamer  launched  at  Newcastle  in  the  preceding  Delay, 
October,  and  in  the  course  of  the  negotiations  for  the  charter-party.  Frustration  t^f 
which  commenced  in  December,  the  Defendants  were  informed  by  the  oljects  rf  voy- 
Plaintiffs  that  they  would  not  guarantee  the  time  within  which  the  ship  age, 
would  be  finished,  and  the  words  "on  being  ready"  were  inserted 
accordingly.     It  is  usual  for  steamers  to  make  a  trial  trip,  and,  as  the 
crossing  and  re- crossing  the  bar  at  Newcastle  would  have  been  accom- 
panied by  some  risk,  it  was  arranged  that  the  vessel  should  make  her 
trial  trip  from  Newcastle  to  London,  instead  of  returning  to  the  Tyne ; 
and  that  the  deficiencies  of  her  machinery,  if  any,  should  be  made  good  in 
London,    Accordingly,  on  the  12th  January,  1865,  whilst  incomplete,  she 
left  Newcastle  for  London  with  some  coals  shipped  under  a  charter- 
party,  and  loaded  with  sufficient  ballast  to  enable  her  to  bring  back  the 
cotton  cargo  from  Alexandria ;  but  no  delay  at  Newcastle  was  occasioned 

(a)  D  £.  4  C.  652. 
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Iggg^  tfaweby.    Id  LmhIm  she  took  on  board  goods  for  CciukaUmfk  and 

Alexandria ;  but  no  delay  waa  thereby  occasioned,  the  ahipment  hsfing 

MacAmoebw  been  made  before  the  repairs  to  the  Dttchinery  wen  cooipleCfr   Ske 

V,  sailed  from  Loadom  on  the  Ist  March,  and  after  touching  at  Ctmin- 

Cbafplb.  ibwpUf  frc,  and  unloading  cargo  there,  arrived  at  AUxamdria  on  the  29th 

AjprU,  and  waa  ready  to  load  her  caigo  there  on  itie  Ist  Hiy;  bntif 
she  had  sailed  direct  from  Londcm  to  Alexandria  instead  of  tabog  cargo 
to  ConeiamUmpUt  &c.,  on  her  way,  she  would  have  been  ready  to  Usd  her 
homeward  cargo  at  Alexandria  a  few  days  earlier.  Freights  for  eottoo 
at  Alexandria  fell  continaoiisly  ftt>m  Janmary  to  M«y.  In  an  aetm 
against  the  Defendants  for  default  in  loadiog,  th^  having  refused  to 
ship  on  the  ground  of  delay  and  deviation  by  the  Plaintifii,  Held  i— 

1.  That  on  the  construction  of  the  charter-party,  the  above  stipu. 

lations  were  not  conditions  precedent ;  and  therefore  diat  th« 
brtachca  complaiaed  of  did  not  entitle  the  Defendsati  to 
throw  up  the  charter-party,  and  that  their  remedy  wai  by  a 
cross-action  against  the  Plaintiffs  for  damages. 

2.  Semble,  that  the  meaning  of  the  stipulations  above  was  tfait  the 

voysge  should  be  from  SewcoitU  to  Alexandria  direct;  aod 
that  the  Plmntiffii  were  not  justified  in  delaying  the  ship,  in 
order  to  take  cargo  on  board  either  at  London  or  Ceutnti- 


rilHIS  was  an  action  brought  by  the  Plaintiffi  against 
-^  the  Defendants  for  the  recovery  of  damages  for  tbe 
loss  sustained  by  the  Plaintiffs  by  reason  of  the  Defendants 
having  made  default  in  shipping  a  cargo  on  board  tbe 
Plaintifis'  vessel  JEphesus;  and  by  consent  of  the  parties, 
and  pursuant  to  the  46th  section  of  the  Common  Law  Pro- 
cedure Act,  1852,  the  following  case  was  stated  without 
pleadings : — 

The  Plaintifis  are  ship-owners,  carrying  on  busiDess  at 
Liverpool  and  London^  under  the  style  and  firm  of  Robert 
Mac  Andrew  k  Company,  and  were  before  and  at  tbe  time 
of  tbe  transactions  hereinafter  mentioned  the  owners  of 
the  steamer  JEpAeeus.  The  Defendants  are  merchants  and 
ship-owners  carrying  on  business  at  Liverpool,  under  the 
style  and  firm  of  Chappie^  Dutton  k  Co. 

On  tiie  16th  of  October,  1864,  the  steamer  Ephem  ms 
launched  at  Newcastle^  a  great  portion  of  her  engines  and 
machinery  having  already  been  put  in  her,  and  was  imm^ 
diately  afterwards  placed  in  the  hands  of  Messrs.  Randolph 
k  Co.,  engineers,  for  completion  for  sea. 

About  the  1st  of  December,  1864,  negotiations  were 
opened  between  the  Plaintiffs  and  the  Defendants  for  tbe 
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chartering  of  the  JE^Aesus  by  the  Defendants ;  these  nego-        1866. 
tiationa  were  conducted  by  Mr.  NomoBj  a  ship-broker,  on  MacAmdrew 
behalf  of  the  Plaintiffs,  and  by  Mr.  Pothanier,  a  ship-     chap'ple. 
broker,  on  behalf  of  the  Defendants,     On  the  7th  of  JJe- 
cemher,  1864,  the  negotiations  w«re  concluded  by  a  charter- 
party  being  made  by  and  between  the  Plaintiffs  and  the 
Defendants,  and  signed  by  or  on  behalf  of  the  said  parties 
respectively ;  which,  so  far  as  is  material  to  the  present 
case,  was  as  follows : — 

"  London,  7th  December,  1864. 
"  Charter-party. 

''  It  is  this  day  mutually  agreed  between  Messrs.  Robert 
MacAndrew  k  Co.,  owners  of  the  good  ship  or  vessel 
called  the  Ephesus,  of  the  measurement  of  1,634  tons  or 
thereabouts,  now  at  Newcastle,  and  Messrs.  CkappU, 
Dutton  k  Co.,  of  Liverpool,  merchants — ^That  the  said 
ship,  being  tight,  staunch  and  strong,  and  every  way  fitted 
for  the.  voyage,  shall  with  all  convenient  speed  (on  being 
ready),  having  liberty  to  take  an  outward  cargo  for  owners' 
benefit,  direct  or  on  the  way,  proceed  to  Alexandria,  Egypt, 
or  so  near  thereunto  as  she  may  safely  get,  and  there  load 
fi*om  the  factor  of  the  said  fi*eighters  in  the  customary 
manner  a  full  and  complete  cargo  of  cotton,  in  square 
bales,  both  in  the  hold  and  upon  deck,  the  captain  being  at 
liberty  to  take  other  usual  cargo  (on  freight)  for  ballast 
only;  .  .  •  and  being  so  loaded  shall  therewith  proceed  to 
London  or  Liverpool  direct,  as  ordered,  on  signing  bill  of 
lading,  or  so  near  thereto  as  she  may  safely  get  (cargo  to 
and  from  alongside  and  at  merchant's  risk  and  expense), 
and  deliver  the  same  on  being  paid  freight  as  follows  : — 

"Three  farthings  per  pound  for  cotton,  in  full  of  all  port 
charges  and  pilotage,  the  act  of  God,  the  Queen's  enemies, 
.  .  .  always  excepted.  .  .  .  Freight  to  be  paid  on  unload- 
ing and  right  delivery  of  the  cargo  in  cash,  less  (if  required) 
for  ship's  use  at  Alexandria,     Five  hundred  pounds  to  be 

3p  2 
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1866.       advanced  on  signing  bill  of  lading,  subject  to  ZL  per  cent. 
MacAmorbw   for  insurance  and  all  charges;  twenty-five  running  days  to 
Chapflb.      ^  allowed  the  said  merchant  (if  the  ship  is  not  sooner 
dispatched)  for  loading  at  Alexandria  and  discharging  in 
England.    And  ten  days  on  demurrage  over  and  above  the 
said  lying  at  seventy  pounds  per  day  penalty  for  nonper- 
formance of  this  agreement  estimated  amount  of  freight 
*'  Per  Robert  MacAndrew  &  Co. 

"  (Signed)  WiUiam  Nance. 
"  Per  Chappie,  Button  &  Co. 

"  (Signed)  Frederick  Chappie  k  Co." 

In  the  course  of  the  negotiations,  Mr.  Pothonier  was 
informed  by  Mr.  Nance  that  the  Plaintiffs  would  not 
guarantee  the  time  within  which  the  vessel  would  be 
finished,  and  that  he  should  therefore  insert  in  the  charter- 
party  the  words ''  on  being  ready/'  and  these  words  were 
inserted  accordingly. 

Afler  the  making  of  the  charter-party,  the  Pbundffs 
urged  Messrs.  Randolph  Sc  Co.  from  time  to  time  to  com- 
plete the  fitting  up  of  the  JEphesug  with  as  much  dbpatcb 
as  possible,  and  did  all  that  was  in  their  power  to  expedite 
the  completion  of  the  vessel  for  sea. 

Between  the  time  of  the  launch  and  the  sailing  of  the 
ship  from  Newcastle^  as  hereinafter  mentioned,  several 
casualties  occurred  in  the  finishing  of  the  engines  and  ma- 
chinery, but  Messrs.  Randolph  tc  Co.  were  not  guilty  of 
any  unreasonable  delay  in  proceeding  with  the  completion 
of  the  work.  It  is  usual  for  steamers  to  make  a  trial  trip 
before  starting  on  their  first  voyage  :  and,  in  order  to  hare 
a  satisfactory  trial  trip  at  Newcastle,  it  is  necessary  for 
steamers  to  put  out  to  sea,  having  to  cross  and  recross  the 
bar  at  the  mouth  of  the  T\/ne,  an  operation  accompanied 
by  some  risk  in  the  case  of  a  steamer  of  the  size  of  the 
Ephesus  at  that  period  of  the  year. 

About  the  middle  of  December,   1864,  the  Plaintiffi 
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proposed  to  the  builders,  at  the  request  of  Randolph  &        1866. 
Co.,  that  the  vessel  should  make  a  trial  trip  to  sea  and   macAndrew 
back  over  the  bar,  but  this  was  objected  to  by  the  builders,     chapple 
and  thereupon  it  was  arranged  that  the  vessel  should  make 
her  trial  trip  from  Newcastle  to  London^  instead  of  re- 
turning to  the   Tyne^  and  that  the  deficiencies  of  her 
machinery,  if  any,  should  be  made  good  in  London. 

Accordingly  on  the  12th  of  January^  1866,  the  ship  left 
Newcastle  for  London  with  1,400  tons  of  coals  shipped 
under  a  charter-party  (which  was  set  out  in  the  case).  It 
purported  to  be  made  on  the  19th  December,  1864,  between 
Messrs.  MacAndrew  k  Co.,  owners  of  the  Ephesus,  ^'  now 
in  Ih/ne/'  and  Stephenson  Clarhe,  Esq.,  of  London,  mer- 
chant, and  stipulated  that  the  ship  should,  with  all  con- 
venient speed,  sail  and  proceed  to  Ihfne  Doch,  and  there 
load  the  coals,  and  forthwith  proceed  to,  and  deliver  the 
same  at,  Victoria  Docks,  London,  Before^  leaving  New- 
castle, the  ship,  in  order  to  avoid  delay  at  Alexandria, 
loaded  sufficient  ballast  to  enable  her  to  bring  back  a 
cargo  of  cotton  from  Alexandria,  but  no  delay  at  New- 
castle  was  occasioned  by  her  so  doing,  or  by  the  shipment 
of  the  coals. 

The  ship  met  with  accidents  to  her  machinery  between 
Newcastle  and  London  (where  she  arrived  on  the  15th 
January,  1865),  and  was  detained  in  London  repairing  the 
same  for  about  six  weeks,  but  such  repairs  were  executed 
there  as  speedily  as  they  could  have  been  done  at  New- 
castle. While  in  London  the  ship  took  on  board  goods  for 
Malta,  Syra,  Constantinople,  Smyrna  and  Alexandria,  but 
no  delay  was  thereby  occasioned,  the  goods  being  shipped 
before  the  repairs  to  the  machinery  were  complete. 

The  ship  sailed  from  London  on  the  1st  of  March,  1865, 
and  again  met  with  accidents  to  her  machinery  and  put 
into  Plymouth,  and  was  kept  there  a  few  days  repairing 
the  damage  done;  ader  which  she  sailed  on  the  9th 
March,  1865,  from  Plymouth  for  Malta,  and  after  touch- 
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1866,  ing  and  unloading  cargo  there  and  at  Sgra^  Comtantinople 
MAcANDftBw  ud  Smyrna,  arrived  at  Alexandria  on  the  29th  AprU, 
1865. 

The  ship  when  the  sailed  from  Newcastle  was  not  com- 
plete and  ready  for  the  chartered  voyage. 

There  is  no  usage  of  trade  by  which  vessels  bouod  from 
Newcastle  or  London  to  Alexandria  are  justified  in  taking 
goods  to  Syra,  Constantinople  or  Smyrna^  if  the  geo- 
graphical position  of  the  various  ports  does  not  warraot 
such  a  course. 

After  the  making  of  the  charter-party  numerous  letters 
passed  between  the  Plaintifis  and  the  Defendants,  which 
were  set  out  in  the  case,  but  of  these  it  is  only  necessary 
to  mention  the  following  extracts. 

On  the  16th  January,  1865,  the  Defendants  wrote  to 
the  Plaintiffs  :— 

"  Noticing  the  movements  of  your  S.  steamer  'JBphesus,* 
which  we  chartered  on  the  7th  December  last  to  load  a 
cargo  of  cotton  at  Alexandria  for  Liverpool,  we  regret  to 
have  to  observe  that,  in  our  opinion,  they  are  not  in 
accordance  either  with  the  letter  or  spirit  of  the  charter- 
party,  and  we  fear  that  our  interest  may  very  serionsly  be 
prejudiced  thereby.  We  find  ourselves  therefore  under 
the  painful  necessity  to  protest  against  the  same,  and  beg 
to  give  you  notice  that  we  hold  you  responsible  for  any 
and  all  loss  or  damage  we  may  sustain  in  consequence." 

On  the  following  day,  by  a  letter  dated  London,  the 
Plaintiffs  replied  i— 

"  17th  January,  1866. — We  are  this  morning  in  receipt 
of  your  letter  of  yesterday  and  duly  note  its  contents.  *  *  * 
We  intend  to  adhere  strictly  to  both  the  spirit  and  letter 
of  our  charter-party  of  the  '  Ephesus '  to  your  esteemed 
firm,  and,  for  our  own  interest  as  well  as  for  yours,  will 
send  her  off  the  very  day  she  is  ready.     Meanwhile  we 
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are  sparing  and  shall  spare  no  efforts  to  get  her  ready,  and        1866. 
hope  to  do  so  by  the  end  of  the  month,  when  we  propose   magAkdebw 
at  once  despatching  her  on  her  voyage  without  waiting  for     chapplb. 
more  goods  than  she  may  then  have  on  board,  though  our 
charter-party  gives  us  power  to  load  a  full  cargo  outward 
for  the  ship's  benefit.    To  save  time  we  have  had  the 
^  Ephesus '  brought  round  from  Newcastle  to  this  port  at 
considerable  risk  and  expense,  as  the  engineers  could  not 
have  her  ready  at  Newcastle  for  weeks  yet,  and  we  only 
ballasted  her  round  with  1,400  tons  of  coal  when  we  might 
have  taken  2,800  on  freight    To  save  time  we  propose 
sending  some  ballast  out  hence  to  be  under  your  cotton, 
as  we  found  ballasting  at  Alexandria  very  tedious." 

On  the  37th  January  the  Defendants  wrote : — 

''  We  beg  to  introduce  to  you  the  bearer,  Mr.  Pothcmer^ 
who  is  our  broker,  and  calls  upon  you  with  the  view  of 
suggesting  such  a  modification  of  the  charter  of  the 
^  Ephesus '  as  may  prove  to  our  mutual  advantage  under 
the  altered  circumstances  of  the  position  of  things  since 
the  time  we  chartered  her." 

On  the  day  following  the  Plaintiils  replied  : — 

"  We  have  before  us  your  esteemed  favour  of  yesterday, 
and  in  reference  to  its  contents,  as  also  to  the  conversation 
we  had  last  afternoon  with  yourselves  and  Mr.  Potkonier, 
we  now  confirm  what  we  then  verbally  stated,  that  we 
have  no  wish  to  adhere  to  the  letter  of  our  contract  for 
your  loading  the  'EpAesus*  at  Alexandria  so  as  to  occa- 
sion you  loss,  but  are  willing  to  introduce  any  such  modifi- 
cations into  the  charter  as  may  suit  your  convenience 
better,  on  the  understanding,  of  course,  that  we  suffer  no 
loss  thereby.  ♦  •  ♦  As  the  'Ephesus'  is  now  ballasted 
with  packed  iron  slag  under  mats  for  a  voyage  to  Alex- 
andria, and  has  goods  engaged  for  that  port,  Constanti- 
nople and  Smyrna,  she  must  make  the   Mediterranean 
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1866.  voyage,  but  we  propose  that  you  have  the  option  of  load- 
MacAndebw  ing  her  at  Constantinople  and  Smyrna  as  well  as  Alex- 
CuAPPLB.  ^3uu/rui,  paying  &b  freight  a  lump  sum  equal  to  the  freight 
on  the  original  charter  of  3«.  4d,  per  ton  on  a  full  cargo  of 
cotton,  in  hold  and  on  deck,  the  time  for  loading  and  dis- 
charging and  the  commission  being  the  same  as  on  the 
original  charter." 

On  the  4th  February  the  Defendants  wrote : — 

'*  We  beg  to  acknowledge  receipt  of  your  favours  of  the 
28th  ulto.  (which  would  have  been  done  long  ere  now  but 
for  our  prior's  absence  from  London),  and  to  say  in  reply 
that  the  terms  you  propose  for  the  loading  of  the  screw 
steamer  *Epheisu8^  at  Constantinople  and  Smyrna  as  a 
compromise  are  quite  inadmissible  by  us,  the  calculations 
being  made  upon  a  basis  which  appear  to  us  not  to  possess 
an  adequate  foundation.  We  must  beg  you  to  bear  in 
mind  that  when  we  chartered  this  steamer  we  were  in- 
formed by  your  broker  (confirmed  shortly  afterwards  by 
telegram  to  our  prior,  who  was  then  in  Liverpool)  that  she 
was  then  about  ready  and  would  proceed  immediately  on 
her  voyage  to  Alexandria.  It  was  upon  this  understanding 
we  chartered  her,  having  no  doubt  on  our  minds  that 
the  highly  honourable  character  of  her  owners  was  a  suffi- 
cient guarantee  for  its  due  fulfilment  That  had  the 
vessel,  as  understood,  proceeded,  we  believe  we  are  quite 
safe  in  assuming  we  should  have  realized  a  very  large 
profit  upon  the  charter,  inasmuch  as  vessels  arriving  at 
Alexandria  about  the  time  that  the  ^  Ephesus'  would  be 
due  (if  this  understanding  had  been  carried  out)  obtained 
lid,  per  pound  for  cotton.  The  whole  of  our  arrange- 
ments are  now  entirely  upset,  what  with  the  delay,  together 
with  the  deviation  from  her  intended  route  to  Alexandria, 
as  imderstood  by  the  terms  of  the  charter-party,  and  has 
thrown  the  transaction  into  a  different  position  altogether, 
and  we  confirm  our  protest  we  forwarded  to  you  on  the 
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16th  ultimo.     It  appears  to  us  that  the  best  solution  of  the        1866. 

diflSculty,  and  in  order  to  avoid  further  unpleasantness,  MAcANoaEw 
would  be  to  cancel  the  charter-party,  which  we  submit  for     cha^pple. 
your  consideration.*' 

The  Plaintiffs  replied  on  the  6th  February : — 

"  We  have  before  us  your  favour  of  4th  instant,  de- 
clining our  proposal  of  28th  ultimo,  which  indeed  could 
not  have  been  carried  out,  the  ^ Ephesus*  having  partly 
loaded  over  her  iron  ballast  for  the  ports  of  Constantinople^ 
Smyrna  and  Alexandria,  in  consequence  of  your  having 
made  no  reply  to  our  last  letter  till  now.  Said  offer  of 
our's  was  not  made  as  a  compromise  (for  which  there  is 
no  occasion),  but  in  a  liberal  friendly  spirit  with  a  view  to 
save  you  loss. 

<<  We  agree  with  you  in  thinking  that  the  best  arrange- 
ment for  you  may  possibly  be  the  cancelment  of  the 
charter-party,  respecting  which  we  shall  give  due  con- 
sideration to  any  proposals  that  you  may  make  to  us.  .  .  . 
You  have  had  and  still  have  the  risk  of  the  voyage,  and  a 
chance  of  making  either  a  profit  or  loss  on  this  charter; 
we  hope  it  may  be  the  former." 

On  the  7th  February  the  Defendants  acknowledged  the 
receipt  of  that  letter,  and  wrote : — 

^'We  abstain  at  present  from  making  any  remarks 
thereon,  considering  that  it  will  not  serve  any  good  pur- 
pose to  prolong  this  unpleasant  correspondence,  and  we 
content  ourselves  with  simply  saying  that  whilst  we  shall 
take  charge  of  the  Ephesus  on  her  arrival  at  Alexandria,  it 
will  be  under  our  reiterated  protest  against  all  and  every 
delay  and  deviation  from  the  letter  and  spirit  of  the  char- 
ter-party and  the  consequences  thereof;  at  the  same  time 
please  rest  assured  we  will  do  all  in  our  power  to  make  the 
best  of  a  bad  business  for  account  of  whomsoever  it  may 
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1866.       coocera,  aud  W€  shall  instract  oar  Alexaadria  hooie  hc- 
MACA..D.LW  cordingly." 

^     *•  On  the  1  lib  March  the  Plaintifis  wrote,  requesting  the 

Defendants  to  gi?e  them  the  name  of  their  Alatatdria 
house,  in  order  that  the  same  might  be  communicated  to 
Mr.  CollUiffs,  the  master  of  the  Epketms  ;  and  to  thatietter 
the  Defendants  replied  on  the  13th  Miorck,  informiiig  the 
Plaintiffs  that  the  address  of  their  agent  was  **  Mr.  Charlts 
Grace^  Alexandria.** 

On  the  10th  April  the  Defendants  wrote : — 

^*  Referring  to  our  correspondence  in  relation  to  the 
JSphuHS,  we  regret  to  state  that  in  consequence  of  ber 
non-arrival  at  Alexandria  within  the  time  she  would  bare 
arrived  if  you  had  observed  the  conditions  of  the  chaiter- 
party,  we  are  unable  to  provide  a  cargo  for  her«  and  most 
leave  you  to  do  the  best  you  can  to  get  other  employmeot 
for  her,  to  prevent  unnecessary  loss  to  yourselves.  We 
shall  of  course  hold  you  responsible  for  our  loss." 

On  the  17th  of  AprU,  1865,  Messrs.  BaUson,  SobtMson 
Sc  Morris,  the  Plaintiffs'  attornies,  wrote  to  the  Defaxl- 
ants,  stating  that  the  Plaintiffs  bad  requested  them  to 
apply  to  the  Defendants  in  regard  to  the  charter  of  tbe 
Ephesus,  to  ascertain  whether  they  confirmed  the  last- 
mentioned  letter  (which  had  been  received  by  the  PlaiDtiffi 
from  the  London  firm  of  the  Defendants)— •*  that  no  cargo 
will  be  provided  for  her  by  you  at  Alexandria  under  ik 
charter,  and  that  you  dispense  with  their  sending  the  veaael 
to  that  port.  It  is  necessary  that  the  letter  tekmi  to 
should  be  confirmed  by  you,  as  the  vessel  is  charted"  t>y 
yon."  And  on  the  following  day  the  Defendants  replied 
to  the  above:— "We  confirm  the  letter  dated  lOthio*^* 
sent  by  our  London  house.^ Frederick  Chappie  kCO'j  *^ 
Messrs.  Robert  MacAndrew  8c  Co.,  respecting  the  charter 
of  the  :^hemi$:* 
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On  the  18th  of  April  the  Plaintiff's  attornies  wrote  the        1866. 
following  letter  to  the  Defendants  : —  MacAndbbw 

"  We  are  obliged  by  your  letter  of  this  morning  in  reply  Ckapplb. 
to  ours  of  yesterday  regarding  the  Ephesus.  You  do  not, 
however,  say  whether  yqu  dispense  with  the  vessel  pro- 
ceeding to  Alexandria.  Freights  are  now  so  miserably 
low  at  that  port,  that  in  the  interest  of  whomsoever  it  may 
eventually  concern,  it  would  be  folly  to  send  the  vessel 
there,  and  we  shall  be  glad  if  you  will  say  that  you  do  not 
require  her  to  go,  but  that  you  leave  our  clients  to  do  the 
best  they  can  with  the  ship,  so  as  to  make  the  loss  as  light 
as  possible/' 

The  Ephesus  was  ready  at  Alexandria  to  load  cargo  on 
the  1st  May^  1866.  Had  the  Ephesus  sailed  direct  from 
London  to  Alexandria^  and  discharged  her  outward  cargo 
there  instead  of  taking  eargo  to  the  various  ports  at  which 
she  touched  on  her  way  out,  she  would  have  been  ready 
to  load  her  homeward  cargo  at  Alexandria  a  few  days 
before  the  said  1st  day  of  May^  1865. 

Upon  ^e  29th  April,  1866,  Mr.  Callings,  the  master  of 
the  Ephesus,  by  letter  dated  Alexandria^  addressed  to  Mr. 
Ctracef  the  Defendant's  agent,  informed  him  that  the 
Ephesus  had  arrived  in  that  port  on  that  day  from 
Smyrna,  chartered  by  the  Defendants,  who  bad  consigned 
her  to  Mr.  Orace  for  a  complete  cargo  of  cotton  to  Liver" 
pool  or  London  ;  that  the  ship  would  be  ready  to  receive 
cargo  on  Monday,  the  1st  of  May,  and  consequently  her 
laying  days  would  begin  to  count  from  that  day  inclusive. 

To  the  above  letter  the  master  received  the  following 
reply  from  Mr.  Grace,  dated  "  Chappie,  Dutton  tc  Co., 
Steam  Company's  Agency,  Alexandria,  29th  Aprii, 
1866  :"— 

''I  regret  to  acquaint  you  that  the  steamer  Ephesus 
under  your  command  has  arrived  at  a  time  when  I  find  it 
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1866*       impossible  to  provide  a  cargo  for  her ;  and  I  beg  to  recom- 
II  AC  Andrew  mend  that  you  will  proceed  to  get  the  best  employment 
Chapple.      '^^  ^^  ^'^'P  ^^^^  y^^  ^^"»  ^°  order  to  prevent  unnecessary 
loss  to  your  owners." 

To  the  last-mentioned  letter  the  master  returned  the  fol- 
lowing answer,  dated  "Alexandria,  29th  April,  1865 :" — 

"  I  have  taken  notice  of  the  letter  addressed  me  in  an- 
swer to  mine  of  this  day.  Having  to  limit  myself  to  the 
terms  of  my  charter-party ,  dated  the  7th  December,  1864, 
1  came  by  this  to  reiterate  my  declaration  that  from 
Monday,  1st  of  May,  the  S.S.  JEphesus,  under  my  com- 
mand, remains  entirely  at  the  disposal  of  the  cargo  that 
charterers  engaged  to  find  her  under  reserves  of  justice  and 
right" 

Freights  for  cotton  at  Alexandria  fell  gradually  and  <xhi- 
tinuously  from  the  month  of  January,  1865,  to  the  month 
of  May,  1865. 

On  the  5th  of  May,  1865,  Collinys,  the  master  of  the 
JEphesus,  not  having  received  any  cargo  from  Mr.  Grace, 
went  to  his  office  at  Alexandria,  Chace  was  at  the  time 
absent  in  Europe,  but  the  master  saw  Mr.  Glover,  who  was 
Mr.  Chraoe'e  clerk,  and  who  bad  authority  to  act  for  the 
latter.  He  stated  to  Mr.  Glover  that  the  steamer  was 
ready  to  receive  cargo,  and  formally  demanded  a  caigo 
from  him,  whereupon  the  latter  informed  him  that  be  had 
no  cargo  for  him,  and  that  the  master  must  therefore  seek 
a  cargo  elsewhere  for  his  vessel  The  master  accordingly 
did  the  best  he  could,  but  was  unable  to  obtain  more  than 
a  small  freight 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances,  the  Plaintiffs  had  a  right  of  action 
against  the  Defendants  for  refusing  to  load  the  Ephiewus 
at  Alexandria  as  aforesaid. 


V. 

Chapple. 
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The  CJourt  or  Court  of  Appeal  wag  to  be  at  liberty  to       1866. 
draw  all  such  inferenpes  of  fact  as  a  jury  would  be  entitled   macAndrew 
to  do. 

If  the  Court  should  be  of  opinion  in  the  affirmative, 
their  judgment  was  to  be  entered  up  for  the  Plaintiffs  for 
4,133/.  3«.  9d.  and  costs  of  suit ;  but  if  the  Court  should 
be  of  opinion  in  the  negative,  then  judgment  of  nol.  pros., 
with  costs  of  defence,  was  to  be  entered  up  for  the  De- 
fendants. 

Mellish  {Cohen  with  him)  for  the  Plaintiffs. — ^The  ques- 
tion is,  whether  there  was  such  delay  in  bringing  the  ship 
to  Alexandria  as  to  justify  the  charterers  in  refusing  to 
load  there.  A  subsidiary  question  is,  whether,  assuming 
that  any  condition  was  broken,  the  breach  was  waived. 
The  main  question  turns  upon  the  stipulations  in  the 
charter-party  : — "  That  the  said  ship  being  tight,  staunch 
and  strong,  and  every  way  fitted  for  the  voyage,  shall  with 
all  convenient  speed  (on  being  ready),  having  liberty  to 
take  an  outward  cargo  for  owners*  benefit,  direct  or  on 
the  way,  proceed  to  Alexandria" 

The  Defendants  may  contend  that  there  were  two 
breaches:  1st  That  the  vessel  was  not  fitted  for  her 
voyage  to  Alexandria  when  she  left  Newcastle^  and  it  is 
found  by  the  case  that  she  was  not ;  and,  2ndly,  that  she 
deviated  by  going  to  London^  and  to  ports  beyond  her 
liberty  under  the  charter  to  take  cargo,  direct  or  on  the 
way.  As  to  the  first  objection :  on  the  construction  of  the 
charter-party  there  was  no  warranty  as  to  the  condition  of 
the  ship  at  the  time  when  the  charter  was  made,  or  of  the 
time  that  it  would  take  to  get  her  ready.  The  Defendants 
had  notice  that  she  was  not  finished.  Their  agent,  in  the 
course  of  the  negotiations,  was  informed  that  the  Plain- 
tiffs would  not  guarantee  the  time  within  which  she  would 
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1866.  be  finished ;  and  the  words  ''on  being  ready/'  which  imply 
MAcAnoftBw  that  she  was  not  then  ready,  were  inserted  aecordingly. 
Chap'plk.  '^^^  Defendants  may  say  that  the  paragraph  in  the  case 
in  which  that  appears  states  evidence  which  is  inadmis- 
sible; still  the  Court  may  interpret  the  contrftct  by 
reference  to  the  surrounding  Cacts.  But  these  stipulations 
were  not  conditions  precedent  which,  if  broken,  would 
avoid  the  charter.  Such  stipulations  might  be  broken  in 
every  variety  of  way.  The  ship  might  be  incomplete  in 
some  minute  particular,  or,  on  the  voyage  out,  there  might 
be  a  delay  of  a  single  day;  and,  on  the  ground  of  the 
inconvenience  that  would  follow  if  such  a  breach  would 
entitle  the  charterer  to  tiirow  up  the  charter,  the  authorities 
show  that  such  a  stipulation  as  either  of  these  is  an  agree- 
ment merely  giving  ground  for  a  cross-action,  but  not  a 
condition.  It  is  said  ^that,  if  the  object  of  the  voyage  is 
frustrated,  the  charterer  is  excused;  but  here  the  whole 
object  was  not  frustrated.  Assuming  that  it  must  be 
admitted  on  the  part  of  the  Plaintiffs,  that  the  sh^>  not 
being  fit  for  the  voyage  to  Alexandria  when  she  left 
Newcastle  was  a  breach  of  tiie  stipulation  in  that  respect, 
it  cannot  be  admitted  that  the  calling  at  London  for  cargo 
was  a  different  voyage.  The  stipulation  gives  liberty  to 
take  cargo  for  the  owners'  benefit  "  direct  or  on  the  way," 
and  London  is  on  the  way  between  Newccutle  and  AUx^ 
andria.  But  those  two  matters  occasioned  no  delay  or 
damage.  The  result  of  the  findings  is  that  the  ship  started 
from  London  for  Alexandria  as  soon  as  she  would  have 
done  if  she  had  remained  to  complete  and  had  taken  her 
trial  trip  at  Newcastle;  and  the  Defendants  could  not 
object  to  that  trip.  [Willes,  J.  Assuming  for  the  sake  of 
argument  that  there  was  a  going  out  of  the  way,  would 
that  be  different  from  delay?]  The  only  stipulation  in 
respect  of  which  it  can  be  complained  that  there  was  a 
breach    is,   the   provision    that    the    ship   shall    proceed 
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''with  ali  coDvenient  speed/' and  that  may  give  across-  1866. 
action^  bat  cannot  excuse  the  Defendants.  In  Clipskam  v.  macAndrew 
Vertue{a),  there  was  a  plea  that,  after  the  making  of 
the  cbarier-party  and  before  proceeding  to  Nantes^  the 
vessel  proceeded  to  Newcastle,  contrary  to  the  intent  of 
the  charter-party,  and  by  reason  thereof  arrived  at  Nantes 
a  long  and  unreasonable  time  after  the  period  at  which 
she  would  have  arrived  there  had  she  sailed  direct  accord- 
ing to  the  intent  of  the  charter-party;  and  it  was  held  bad 
on  demurrer  for  not  showing  that  the  delay  frustrated  the 
object  of  the  voyage.  At  p.  272,  Lord  Denmauj  C.  J., 
says,  ''  It  is  quite  possible  that  a  vessel  may  arrive  in  a 
time  which^  in  some  sense  of  the  word,  is  unreasonable, 
and  yet  that  the  freighter  may  derive  benefit  from  the 
voyage ;  so  that  the  principle  laid  down  by  Lord  JEUen" 
borough  in  Havehck  v.  Creddes(b)  may  apply,  namely, 
that  the  PlaintifTs  neglect  shall  not  exonerate  the  Defend- 
ant, unless  it  precludes  him  from  making  any  use  of  the 
vessel ;  otherwise,  as  he  says,  the  neglect,  in  that  case,  to 
put  in  a  ungle  nail  might  have  been  a  breach  of  the  con- 
dition forthwith  to  make  the  ship  tight  and  strong.  This 
plea  might,  in  one  sense  of  the  words,  have  been  sup- 
ported in  evidence,  if  the  slightest  want  of  due  expedition 
had  been  shown."  So  in  Tarrabociia  v.  Hichie{c)  it  was 
held  that  stipulations  that  the  vessel  being  tight,  staunch 
and  strong,  shall  sail  with  all  convenient  speed,  are  not 
conditions  precedent  to  the  charterer's  obligation  to  load, 
unless  by  the  breach  of  them  the  object  of  the  voyage  is 
wholly  frustrated ;  and  at  p.  186,  PoUockj  C.  B.,  draws 
the  distinction  between  the  case  where  the  charter-party 
provides  that  the  vessel  shall  sail  "  with  convenient  speed 
or  in  a  reasonable  time,"  and  where  the  provision  is  that  she 
shall  sail  ofi  a  particular  day,  and  explains  why  in  the  latter 

(a)  5  Q.  B.  265.  {b)  10  East,  555. 

(c)  \  H.^  N.  183. 
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1866.        case  only  it  is  to  be  construed  as  a  condition  precedent 
MacAndeew   '^^  point  taken  in  these  cases,  that  the  frastraticHi  of  the 
Crappl        ^°y*B®  ''^y  ^h®  breach  makes  a  difference,  originated  in 
Freeman  v.  Taylor  (a).    There  the  Plaintiff,  the  owner  aod 
captain  of  the  ship,  went  round  by  the  Mawritiut  on  his 
way  from  the  Cape  to  Bombay^  and  arrived  at  the  latter 
place  six  weeks  later  than  he  would  have  done  if  he  had 
proceeded  thither  direct     Other  ships  had  arrived  in  the 
meantime.    The  Defendant,  the  freighter,  refused  to  load, 
and  in  an  action  on  the  charter-party,  Tindal,  C.  J.,  p.  132, 
directed  the  jury,  that  "  inasmuch  as  the  freighter  might 
bring  his  action  against  the  owner,  and  recover  damages  for 
any  ordinary  deviation,  he  could  not,  for  such  a  deviation, 
put  an  end  to  the  contract ;  but  if  the  deviation  was  so  long 
and  unreasonable  that,  in  the  ordinary  course  of  mercantik 
concerns,  it  might  be  said  to  have  put  an  end  to  the  whole 
object  the  freighter  had  in  view  in  chartering  the  ship,  in 
that  case  the  contract  might  be  considered  at  an  end;  and 
he  left  it  to  the  jury  to  decide,  whether  the  delay  here  was 
of  such  a  nature  as  to  have  put  an  end  to  the  ordinary 
objects  the  freighter  might  have  had   in  view  when  he 
entered  into  the  contract."    A  verdict  having  been  found 
for  the  Defendant,  a  new  trial,  applied  for  on  the  ground 
that  the  Defendant's  remedy  was  by  cross-action,  and  that 
the  engagement  in  that  case  to  sail  from  the  Cape  with  all 
convenient  speed  was  not  a  condition  precedent,  was  re- 
fused.   If  the  stipulation  here  had  been  that  the  ship  should 
start  at  once,  as  there  was  a  considerable  fall  of  freight, 
her  voyage  to  London  might  have  become  material;  but 
there  was  no  warranty  that  she  should  do  so;  and  it 
appears  that  she  went  there  bon&  fide  for  the  purpose  of 
her  trial  trip  and  refitting,  and  that  no  delay  was  thereby 
occasioned  ;  and  as  to  the  second  deviation  complained  off 
namely,  to  Constantinople,  that  caused  an  immaterial  delay 

(a)  8  Bing.  124. 
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in  her  arrival  at  Alexandria  of  only  a  few  days,  and  was  1866, 
ground  for  cross-action.  [Byks,  J.,  referred  to  Seeger  v.  MacAmdebw 
Duthie{cL),  as  explaining  the  principles  upon  which  sti-  cbapplb. 
pulations  in  charter-parties  are  to  be  construed.]  The 
whole  doctrine  is  gone  into  by  Williams,  J.,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  JBehn  v. 
BumesB  {b),  and  at  p.  768,  in  that  case,  he  says :  ''  But  we 
feel  a  difficulty  in  acceding  to  the  suggestion  which  appears 
to  have  been,  to  some  extent,  sanctioned  by  high  authority 
(see  Dimech  v.  CorUtt  (c) ),  that  a  statement  of  this  kind  in 
a  charter-party,  which  may  be  regarded  as  a  mer^  repre- 
sentation if  the  object  of  the  charter-party  be  still  prac- 
ticable, may  be  construed  as  a  warranty  if  that  object 
turns  out  to  be  frustrated;  because  the  instrument,  it 
should  seem,  ought  to  be  construed  with  reference  to  the 
intention  of  the  parties  at  the  time  it  was  made,  irrespective 
of  the  events  which  may  afterwards  occur  ;*'  and,  after  ad- 
verting to  a  suggestion  by  the  Court  in  some  cases  that 
neglect  or  delay  on  the  part  of  the  shipowner  might  be  a 
breach  of  such  an  essential  stipulation  on  his  part  as  to 
justify  the  charterer  in  treating  the  contract  as  brought  to 
an  end  thereby,  and  in  refusing  on  that  account  to  perform 
his  part  of  it,  and  further  suggesting  that  in  deciding  that 
the  Court  might  advert  to  the  fact  whether  such  breach 
had  frustrated  the  whole  object  which  the  charterer  had 
in  view.  After  referring  to  Freeman  v.  Taylor  (d).  Tar- 
rabochia  v.  Hickie{e),  and  Dimech  v.  CarleU(f)),  he 
says :  **  But  the  Court  did  not,  we  apprehend,  mean  to 
intimate  that  the  frustration  of  the  voyage  would  convert 
a  stipulation  into  a  condition,  if  it  were  not  originally  in- 
tended to  be  one."  The  utmost  injury  that  the  Defendants 
here  can  complain  of  is  a  delay  for  a  few  days;    and 

(a)  8  C.  B.,  N.  S.  45.  (d)  8  Bing.  124. 

(6)  3  B.  4-  5.  751.  (0  1  H.^  N.  183. 

(r)  12  Moo,  P.  C.  C.  199. 

(/)  12  Moo.  P.  C.  C.  C.  199,  224,  227. 
VOL.  I. — C.  P.  3   G 
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1866.       supposing  thai  the  ship  ought  to  ha^e  been  ready  for  the 
MacAmdesw   voyage  without  going  to  London^  and  that  she  ought  to 
CHAms       '^^^^  sailed  direct  to  Alexandria^  and  ought  not  to  have 
gone  either  to  London  or  to  Canstantinopk,  the  stipoh- 
tions  in  respect  of  those  matters  entitle  the  Defendants  to 
maintain  a  cross-tctiony  but  not  to  throw  up  this  charter. 
[He  also  argued  that,  assuming  that  any  conditioo  wts 
broken,  it  was  waived  by  the  Defendants.     The  ship  left 
London  on  March  1st ;  but  the  correspondence  showed  (hat 
down  to  the  10th  April,  when  the  Defendants  first  wrote 
declining  to  load,  and  when  it  was  conceded  they  discharged 
the  Plaintifli  though  they  knew  the  circumstances,  ibej 
had  written  simply  saying  that  they  shonld  hold  the  Vim- 
tiffs  Uable ;  and  up  to  that  date  they  did  not  tbroir  op  the 
charter-party.    This  part  of  the  case,   however,  is  not 
touched  by  the  judgment] 

Edward  James  {WaMn  Williams  with  him)  for  the  De- 
fendants.—The  Plaintiffs  by  deviating  violated  a  coodition 
precedent  that  the  ship  should  proceed  on  the  voifage 
"  with  all  convenient  speed,"  and  thereby  exonerated  t/ie 
Defendants.    This  clause  is  to  be  construed  with  reference 
to  the  intention  of  the  parties  at  the  time  when  the  instru- 
ment was  executed  and  not  with  reference  to  what  migkt 
subsequently  happen ;    and  it  is  immaterial  to  the  con- 
sideration of  whether  there  was  here  a  condition  prece- 
dent or  not,  whether  the  breach  caused  a  delay  of  one  day 
or  100  days ;  but  the  Plaintiffs'  argument  would  make  the 
construction  to  depend  upon  whether  the  vessel  was  »« 
or  slow,  or  upon  whether  the  damage  caused  by  the  breac 
was  much  or  little.      The  object  which  the  Defendants 
had  in  view  was  to  send  a  vessel  for  cotton  for  this  countrVi 
and  they  agree  that  the  owners  may  take  on  board  an  oo  - 
ward  cargo  direct  or  on  the  way  on  a  voyage  from  A^ 
castle,  where  it  is  stated  in  the  charter-party  the  ship  then 
*  was,  to  Alexandria.     The  Plaintiffs  undertook  to  start  on 
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a  voyage  from  Newcastle  to  Alexandria;  London  is  not        1866. 
on  the  way  to  Alexandria^  and  it  is  conceded  that  Con-  MacAkdrbw 
siantinople  is  not.    This  contract  would  not  have  entitled     cbafVlv. 
the  Plaintiffs  to  have  sailed  from  Newcastle  to  Hamburgh, 
and  there  to  lake  on  board  an  outward  cargo.     In  Behn  v. 
Burness  (a),  a  statement  that  a  ship  was  at  a  particular 
place  was  construed  as  a  condition  precedent    The  char* 
ter-party  in  Clipsham  v.  Vertue{b)  is  differently  framed 
from  the  present     If  the  stipulations  here  are  conditions 
precedent  the  argument  on  the  other  side  has  shown  no 
waiver  by  the  Defendants  of  their  right  to  rely  on  them. 

MelUsh  was  not  called  on  to  reply. 

Erle,  C.  J.  In  this  case  the  charterers  have  not  per- 
formed their  part  of  the  contract ;  but  they  say  by  way  of 
defence  that  a  condition  precedent  has  been  broken  by  the 
Plaintiffs,  and  that  they  the  Defendants  have  therefore  a 
right  to  throw  up  the  charter-party.  It  is  clear  that  a 
clause  contained  in  a  charter-party  may  either  be  such  as 
to  bind  merely  as  an  agreement,  or  that  it  m^y  be  a  con- 
dition precedent ;  and  the  question  is,  whether  this  clause 
is  a  condition  precedent,  which,  if  broken,  exonerates  the 
charterer,  or  a  stipulation  merely  for  a  breach  of  which  an 
action  is  the  remedy;  and  this  depends  upon  the  con- 
struction of  the  instrument  and  the  intention  of  the  parties. 
The  charter-party  says,  that  the  Ephesus,  being  "  every  way 
fitted  for  the  voyage,  shall  with  all  convenient  speed  (on 
being  ready),  having  liberty  to  take  an  outward  cargo  for 
owners'  benefit,  direct  or  on  the  way,  proceed  to  Alex- 
andria" and  there  load.  That  is  the  part  which  is  relied 
on  for  the  Defendants  as  containing  a  condition  precedent ; 
but  I  am  of  opinion  that  there  is  nothing  to  show  that  it 
was  the  intention  of  the  parties  that  this  should  be  such  a 

(fl)  3  B.  4  S.  751.  (6)  5  Q.  B.  265. 
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1866.  condition.  If  it  was  a  condition  precedent  that  the  ship 
MacAmdebw  should  proceed  direct  from  Newcastle  to  Alexandria,  I  cer- 
Cbapplb.  tainly  agree  that  it  was  broken  by  either  of  the  deviations 
suggested^  namely,  by  the  voyage  to  London  in  the  first 
instance,  and  afterwards  to  Constantinople;  but  it  is  dear 
that  it  was  a  stipulation  only.  In  Behn  v.  Bwmess  (a)  it 
was  held  by  the  Exchequer  Chamber  that  the  words  "now 
in  the  port  of  Amsterdam**  amounted  to  a  warranty  or 
condition  precedent  to  the  contract  that  the  ship  was  there 
at  the  time  of  making  the  charter-party.  But  that  case 
was  decided  upon  the  construction  of  the  instrument  with 
reference  to  the  intention  of  the  parties,  and  not  with 
reference  to  the  consideration  of  whether  the  whole  object 
of  the  voyage  had  been  frustrated  by  the  breach  ;  and,  as 
it  is  admitted  here  that  the  whole  object  of  the  voyage  was 
not  frustrated  by  the  breaches  complained  of  in  this  case,  it 
is  unnecessary  to  consider  that  question  now.  The  present 
case  turns  on  the  construction  of  the  contract.  If  in  con- 
sequence of  the  Plaintiffs  neglecting  to  go  direct  to  Alez- 
andria  the  Defendants  suffered  injury,  their  remedy  for 
that  is  by  an  action  for  breach  of  the  agreement. 

WiLLBs,  J.  I  am  of  the  same  opinion.  The  Defend- 
ants seek  to  answer  this  claim  by  setting  up  deviation  and 
delay.  It  seems  to  be  now  settled  that  deviation  stands  on 
the  same  footing  as  delay.  It  is  also  settled  (at  least  in 
this  Court)  that  a  deviation  or  delay  which  has  the  effect 
of  depriving  the  charterer  of  the  whole  benefit  of  his 
charter,  which  goes  to  the  "  whole  root  and  consideration,'* 
as  \jOtA  Ellenborough  says  in  Davidson  against  Gwynne(b\ 
at  p.  389,  and  frustrates  the  object  of  the  charter-party, 
would  be  an  answer;  but  that  a  bare  deviation  short 
of  that  gives  an  action  for  damages,  but  has  not  the 
effect  of  avoiding  the  contract.      In  Boone  v.  Eyre{c\ 

.     (a)  3  B.  4  <S.  751.  (6)  12  Eait,  381. 

(f )  1  H.  Blackt.  273,  n.  («). 
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Ritchie  v.  Atkinson  (a),  and  Davidson  v.  Gwynne  {Jb)y  that        186*6. 

principle  was  recognized,  and  it  seems  that  the  phrases   MacAmdrew 

which  have  been  used  in  the  more  recent  cases  are  not  new 

ones.     In  the  present  case  the  deviation  does  not  go  to  the 

whole  root  and  consideration,  but  is  a  non-performance  of 

the  contract  which  may  be  compensated  in  damages.     It 

is  enough  to  say  that  this  vessel  was  not  engaged  for  a 

particular  cargo ;  that  it  is  consistent  with  the  facts  stated, 

that  the  transaction  was  a  speculation  on  the  rise  and  fall 

of  freight,  and  that  the  freights  having  been  continuously 

falling  from  the  month  of  January  to  the  1st  of  May^  when 

the  vessel  was  ready  to  load  at  Alexandria;  and  the  vessel 

not  having  been  ready  to  load  there  until  a  few  days  later 

than  she  would  have  been  if  there  had  been  no  deviation, 

the  injury  from  delay  is  matter  for  a  cross-action. 

Btlbs,  J.  I  am  of  the  same  opinion.  The  principles 
which  govern  cases  of  this  kind  are  laid  down  by  the  Lord 
Chief  Justice  in  Seeger  v.  Duthie{c): — "The  construc- 
tion to  be  put  upon  contracts  of  this  sort  depends  upon  the 
intention  of  the  parties  to  be  gathered  from  the  language 
of  the  individual  instrument.  Whether  particular  stipula- 
tions are  to  be  conditions  precedent  or  not,  must  in  ail 
cases  solely  depend  upon  that  intention  as  it  is  to  be 
gathered  from  the  instrument  itself."  That  is  the  true  and 
just  result  of  all  the  decided  cases.  In  this  case  there  is 
an  express  stipulation  that  the  ship  shall,  **  with  all  con- 
venient speed  (on  being  ready),  having  liberty  to  take  an 
outward  cargo  for  owners'  benefit,  direct  or  on  the  way, 
proceed  to  Alexandria**  If  that  is  to  be  construed  as  a 
condition  not  to  deviate,  it  is  a  condition  to  be  implied ; 
and,  in  order  to  see  whether  it  should  be  so  construed,  we 
must  look  to  the  question  of  inconvenience  and  the  inten- 
tion of  the  parties.     If  such  a  stipulation  were  to  be  con- 

(a)  10  EaU,  295.  (6)  12  Eatt,  381. 

(c)  8  C.  B.,  N.  S.  45,  64. 
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1866.        strued  as  a  coaditioD,  any  actionable  delay  would  avoid 
MacAmdrew    the  contract,  and  would  defeat  most  charter-parties.    Tbii 
CuAPPLB.      '^  ^'^  express  stipulation  thatihe  ship  shall  proceed  with  all 
convenient  speed  to  Alexandria  ;  and  it  is  to  be  implied  tkt 
she  shall  not  deyiatCi  but  it  is  not  a  condition  that  she  shall 
not  do  so.    In  Freeman  v.  Taylor  {a)^  cited  by  Mr.  MtUxA, 
the  deviation  was  by  going  round  by  the  Mauritius  on  tbe 
way  to  Bombay^  where  the  ship  arrived  many  weeks  later 
than  she  would  have  done  if  she  had  proceeded  tbitber 
direct,  and  was  such  as  to  deprive  the  freighter  of  the 
benefit  of  the  contract,  which  was  not  the  case  here.   As 
far  as  I  can  see  my  way  in  this  case,  the  voyage  to  London 
was  nothing  more  than  the  trial  trip ;  and  the  deviation  to 
Constantinople  was  only  an  actionable  breach  of  the  stipa- 
lation  in  question. 

Smith,  J.  I  am  of  the  same  opinion.  There  is  onlj 
one  question,  and  that  is  one  of  construction,  namely,  v'b^ 
ther  this  clause  is  a  condition  precedent,  or  a  stipolatioa 
merely  which,  if  broken,  would  be  a  ground  for  a  cross- 
action.  No  doubt  words  might  have  been  inserted  in  ik 
charter-party  suflScient  to  make  this  a  condition  precedent, 
if  the  parties  had  so  intended.  But  if  we  were  to  hold  this 
stipulation  to  be  so,  we  should  frustrate  that  iDtention. 
For  any  damage  that  has  ensued,  compensation  is  recover- 
able by  a  cross-action.  The  breach  complained  of  does  not 
go  to  the  whole  consideration ;  and  that  being  so,  the  ques- 
tion as  to  what  might  have  been  the  result,  if  the  whole 
object  of  the  charter-party  had  been  frustrated  by  it,  i^ 
not  arise. 

Judgment  for  the  Plaiotiffs. 
(o)  8  Bing.  124. 
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Id  the  Matter  of  the  Complaint  of  Daniel  Pal- 
mer V.  The  London  and  South- Western 
Railway  Company,  ^ff"*'^^' 

May  30. 


By  a  regulation  of  the  London  and  South  Wettem  Bmlway  Company y  the  gates  Common  ear- 
ion  2X  Sint  Elms  were  closed  against  the  Dubiio  ' 
I-past  six  in  the  evening ;  but  though  the  complai 
vans  loaded  with  goods  intended  to  be  forwarded  by  the  railway  on  the  and  Canal 


same  night  were  excluded  after  that  hour,  the  railway  company  after  Trt^c  Jet, 

that  hour  admitted  their  own  vans  loaded  with  similar  goods,  and  like-  1854  (17  4"  18 

wise  those  of  Messrs.  Pietford  &  Co.,  affidavits  of  the  officers  of  the  Fiet.e,  SI,  9.2), 

company  positively  affirming  that  this  was  done  without  any  partiality  Undue  prrfer- 


or  improper  motive.     Upon  an  application  under  "  The  liaiJway  and  enee  in  recetv- 
Canal  Traffic  Act,  1854,"  for  an  injunction  to  restrain  the  company  ing  at  railway 
from  subjecting  die  complainant  to  undue  prejudice,  the  Court  was  station  goods 
equally  divided;  Erie,  C.  J.,  and  Smith,  J.,  holding  that  the  applies-  for  forwarding 
tion  ought  not  to  be  granted :   fVilles  and  Keating,  Jj.,  contra.  the  same  night. 

TN  Michaelmas  Term  Henry  James,  on  behalf  of  David 
Palmer,  the  complainant,  who  was  a  carrier,  obtained 
a  rule  calling  on  the  South-Western  Railway  Company  to 
show  cause  why  a  writ  of  injunction  should  not  issue 
against  them,  pursuant  to  **  The  Railway  and  Canal  Traffic 
Act,  1864"  (17  &  18  Vict.  c.  31,  «.2),  to  restrain  them 
from  violating  or  contravening  that  Act,  and  enjoining 
obedience  to  the  same ;  and  to  restrain  them  from  sub- 
jecting the  complainant  and  his  traffic  to  undue  and  un- 
reasonable prejudice  and  disadvantage  in  refusing  to 
receive  goods  collected  by  him  at  the  company's  station  at 
Nine  Ebns  after  the  time  fixed  by  the  company,  viz.  half- 
past  six  o'clock  in  the  evening,  whilst  they  received  at  that 
station  at  a  later  time  goods  collected  by  themselves  and 
certain  persons  trading  as  Pickford  &  Co. ;  and  to  restrain 
them  from  giving  an  undue  and  unreasonable  preference 
and  advantage  to  themselves  and  Pichford  &  Co.,  by 
receiving  goods  at  that  station  collected  by  themselves  and 


768 


TRINITY  TERM. 


1866. 


Palmbb 

V. 
LOMDO*  & 

South 
Westerit 
Rail.  Co. 


Pichford  k  Co.  after  the  time  at  which  they  would  receive 
goods  collected  by  the  complainant  and  taken  by  him  to 
that  station  to  be  carried  on  the  railway  ;  and  to  restrain 
them  from  subjecting  the  complainant  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  respect  of  the 
matters  referred  to  in  the  affidavits  on  which  tin's  role  was 
moved,  or  in  the  receiving  of  goods  collected  by  the  com- 
plainant and  forwarded  to  that  station  to  be  carried  on  the 
railway,  and  why  they  should  not  pay  the  costs  of  tkk 
application. 

The  rule  was  moved  upon  affidavits  made  by  the  com- 
plainant, two  of  his  carmen,  and  his  attorney ;  and,  from 
the  statements  contained  in  them  it  appeared  that  the 
complainant  had  for  three  years  been  carrying  on  the  trade 
of  a  carrier,  at  6,  Great  Trinity  Lane^  in  the  city  of  lo*- 
douj  and  at  the  King's  Head  Inn,  in  Surrey,  at  both  of 
which  places  he  had  receiving-houses  where  he  receifed 
and  forwarded  goods  to  the  country,  and  employed  fifteeo 
men,  eight  vans,  three  carts  and  twelve  horses.    It  was 
usual  for  the  consignors  in  London  to  deliver  their  goods 
at  the  latest  possible  hour,  for  the  purpose  of  forwardiog 
them  the  same  night.    The  company  carry  on  their  railway 
goods  of  the  like  kind  as  those  carried  by  the  complainant, 
and  had  a  receiving  office  at  Blossom's  Inn,  near  5,  Gfrw/ 
Trinity  Street,  and  at  90,  High  Street,  SoiiMirori,  near 
King's  Head  Inn ;   and  Messrs.  Pichford  had  also  a 
receiving-house  at  Castle  Inn,  Wood  Street,  and  another 
at  Union  Street,  Southwark,  both  near  to  the  complain- 
ant's receiving-houses ;  and  both  the  company  and  Messrs. 
Pichford  received  goods  at  their  receiving-houses  up  to 
seven  o'clock  in  the  afternoon  for  the  purpose  of  forward- 
ing the  same  the  same  night  by  the  company's  railway, 
and  forwarded  the  same  to  the  Nine  Elms  station,  where 
Messrs.  Pichford' s  vans  were  allowed  to  enter  up  to  haw- 
past  eight  in  the  evening.    The  complainant  was  desirous 
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also  of  receiving  goods  up  to  seven ;  but  could  not  safely  do 
sOy  as  be  was  informed  tbat  the  company  bad  made  a  regu- 
lation forbidding  tbe  receipt  of  parcels  at  the  Nine  Elms 
station  after  half-past  six.  But  after  half-past  six  and  up 
to  half-past  eight  the  company  permitted  their  own  vans 
and  carts  and  those  of  Messrs.  Pickford  coming  from 
their  receiving-houses  respectively  to  enter  tbe  station  on 
ten  different  occasions  which  were  specified.  It  was  dis- 
tinctly sworn,  that  on  several  of  those  occasions,  occurring 
in  Aprils  the  entering  of  carts  and  vans  of  the  com- 
plainant had  been  refused ;  and  he  stated  that,  from  per- 
sonal observations  and  knowledge  obtained  by  him  in  the 
course  of  his  trade,  he  knew  that  such  was  the  nightly 
practice  of  the  company,  and  that  such  vans  and  carts 
of  the  company  and  Messrs.  Pickford  were  unloaded  after 
half-past  six  and  up  to  half-past  eight,  and  the  goods 
forwarded  by  tbe  company's  trains  the  same  night 

He  referred  to  In  re  Garton  v.  The  Bristol  and  Exeter 
Raibday  Company  (a)  and  In  re  Baxendale  v.  The  South- 
Western  Railway  Company  {b).  Tbe  latter  case  was  de- 
cided on  the  authority  of  the  preceding  one,  and,  in  both, 
this  Court  had  granted  a  similar  application  to  the  present 
upon  affidavits  of  facts  not  materially  differing  from  those 
now  used. 

The  most  material  allegations  in  the  affidavits  in  answer, 
which  were  of  great  length,  are  referred  to  in  the  judgment 
of  Erie,  C.  J.,  and  it  is  sufficient  to  state  that  those  affi- 
davits were  made  by  one  Haddow,  of  Nine  Elms  station, 
the  goods  manager  to  the  company;  by  Oodson,  of  the 
same  station,  the  general  superintendent  of  the  company ; 
by  Ming,  of  the  same  station,  the  superintendent  of  the 
goods  terminus  at  that  station ;  and  by  Scott,  of  Waterloo 
station,  the  traffic  manager  to  the  company.    They  did  not 
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(a)  6  C.  fi.,  N.  S.  639. 


(6)  I2C.B.,  y.S.  758. 
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expressly  contradict  the  allegations  on  the  other  side ;  but 
described  the  enormous  traflSc  with  which  the  company 
had  to  deal,  contrasting  their    business  with   the  com- 
plainant's, describing  the  manner  in  which    theirs  was 
carried  on,  and  the  difficulties  in  the  way  of  grappling  with 
it;  and  it  was  alleged,  that  the  time  for  closing  the  gates 
at  Nine  Elms  had  been  fixed  with  a  view  to  enable  the 
various  trains  to  be  started  from  that  station  at  the  times 
arranged,  and  that  nothing  could  be  more  dangerous  to 
the  safety  of  passenger  trains  than  that  goods  trains  should 
be  started  and  run  irregularly ;  that  having  regard  to  the 
convenience  of  the  public  and  the  quantity  of  goods  con- 
veyed daily  and  to  the  numerous  stations,  half-past  six 
was  the  latest  hour  which  could  be  named ;  and  it  was 
distinctly  sworn  that  the  arrangements  of  the  company 
with  respect  to  the  receiving  of  goods  at  Nine  Elms  and 
forwarding  them  from  thence  were  not  made  with  a  view  to 
their  own  exclusive  profit,  or  to  give  undue  preference  to 
themselves,  or  to  place  the  complainant  or  any  other  party 
at  a  disadvantage,  but  with  a  view  solely  to  the  general 
convenience  and  safety  of  the  public ;  and  Godson  stated 
that,  as  general  superintendent  of  the  company,  and  having 
the  general  oversight  of  the  Nine  Elms  goods  station  and 
the  staflf  there,  he  constantly  endeavoured  to  do  whatever 
was  necessary  for  the  general  accommodation  of  the  public 
bringing  goods  there ;  that  he  had  never  placed  the  com- 
plainant to  any  disadvantage,  or  in  any  way  impeded  his 
traffic,  but  invariably  applied  the  same  regulations  to  that 
traffic  as  to  all  other  traffic  brought  under  like  circum- 
stances by  the  public  direct  to  the  station ;  and  that  it  would 
not  be  for  the  public  convenience  to  alter  the  existing  regu- 
lations applicable  to  such  traffic;  and  that  if  the  same 
were  altered  so  as  to  have  the  effiact  of  admitting  goods 
from  all  parties  up  to  a  later  hour  than  half-past  six,  he 
could  not  undertake  that  the  working  of  the  trains  should 
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be  properly  or  safely  carried  on^  as  the  night  would  not  be 
long  enough  for  the  dispatch  of  the  many  goods  trains, 
and  such  trains  would  (so  to  speak)  be  unavoidably  driven 
into  the  following  day,  and,  by  running  more  amongst  pas- 
senger trains,  prejudice  the  accommodation  and  safety  of 
the  public.  It  also  appeared  that  it  was  necessary  for  the 
company's  own  vans  to  enter  the  station  after  half-past  six 
as  the  stabling  for  the  horses  was  there;  and  that  the 
regulation  as  to  closing  the  gates  was  subject  to  excep- 
tion at  the  discretion  of  the  superintendent,  according  to 
circumstances,  as  in  the  case  of  goods  for  shipment  on 
a  ship  about  to  sail,  &c. ;  and  that  the  complainant  had 
had  the  benefit  of  this  impartiality  with  other  cus- 
tomers. 
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In  Hilary  Term  Giffard  and  C  Wood  showed  cause, 
and  .J?.  James  and  Eyre  Lloyd  supported  the  rule. 

Cur.  adv.  vult. 


The  following  judgments  were  now  delivered. 

Erlb,  C.  J.  This  was  an  application  for  an  injunction 
against  undue  prejudice,  and  the  affidavits  on  the  part  of 
the  applicant  show,  that  he  and  the  railway  company  and 
Messrs.  Baxendale  are  collecting  carriers  collecting  goods 
to  be  forwarded  by  the  railway ;  that  the  gates  of  the  com- 
pany's station  are  dosed  at  half-past  six  against  the  public 
in  genera] ;  that  the  vans  of  the  complainant  arriving  after 
that  hour  have  frequently  been  excluded,  and  that  the 
vans  of  the  railway  company  and  those  of  Messrs. 
Baxendale  arriving  after  that  hour  have  been  constantly 
admitted  and  the  goods  forwarded  the  same  evening. 

The  affidavits  in  answer  show,  first,  that  the  company 
contract  to  deliver  at  its  destination  before  morning  each 
and  every  consignment  received  at  the  station  before  half- 
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past  SIX,  aDd  that  there  is  good  reason  for  fixing  that  boor 
for  the  limit  of  receipts  under  that  contract;  aod,  «e* 
condly,  that  some  goods  are  received  into  the  station  after 
half-past  six,  and  forwarded  the  same  night,  and  that  in 
so  doing  the  company  act  rightly,  both  in  respect  of  their 
own  interests  and  of  their  duty  to  their  customers. 

As  to  the  first  point,  viz.  that  there  is  good  reafioo  for 
fixing  the  hour  of  half-past  six  as  the  limit  of  receipt  aoder 
the  contract,  the  affidavits  of  the  officers  of  the  company 
state  that  the  traffic  is  managed  in  the  manner  best  adapted 
to  secure  for  all  the  public,  in  the  utmost  degree,  safe  and 
cheap  accommodation,  without  any  partiality;  that  there 
are  daily  from  Nine  Elms  29  goods  trains,  with  720  rail- 
way trucks,  carrying  1,000  tons;  that  525  road  vaosarnVe 
daily  at  that  station ;  that  arrangements  must  he  made  for 
delivering  this  amount  of  traffic  every  night  among  250 
stations;  that  for  the  first  train  at  10.35,  there  were,  Id 
April,  2,400  consignments  each  day ;    that  every  cod- 
signment  had  to  be  received,  weighed,  carried  from  scales, 
sorted,  loaded  on  hand  trucks,  conveyed  to  railway  trucks, 
entered  on  truck  lists,  loaded  into  trucks  and  invoiced; 
that  this  process  for  the  first  goods  trains  for  the  more 
distant  stations  in  North  Devon  has  to  be  repeated  in  a 
degree  for  the  goods  trains  succeeding  each  other  at 
half-hour  intervals  until  3  a,ra.  for  the  nearer  counties; 
that  the  line  must  be  drawn  at  some  point  to  limit  the 
contract  of  the  company  to   forward  in  the  course  of 
the  night,  and   that    half-past    six   is    the  latest  prac- 
ticable time  for  the  receiving  of  goods  with  a  contract 
so  to  forward  them ;  that  the  outgoing  trains  are  to  be 
arranged,  not  only  with  reference  to  their  own  safety,  but 
also  with  reference  to  the  in-coming  trains,  when  an  analo- 
gous process  has  to  be  repeated  for  distributing  ff>^^ 
arriving  in  London  ;  that  the  hour  for  contracting  to  for- 
ward the  same  night  must  be  fixed  with  reference  not  ooiy 
to  great  difierences  in  the  quantity  of  the  traffic  to  wbicn 
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the  contract  would  apply  on  difTerent  nights,  but  also  to 
great  differences  in  the  purposes  of  the  consignors. 

These  being  the  facts  relevant  to  the  time  of  closing,  I 
think  that  the  company  had  good  reason  for  fixing  on  half- 
past  six  as  the  latest  time  for  receiving  goods  under  the 
contract,  and  that  this  Court  ought  not  to  compel  them 
to  incur  the  risk  of  numerous  breaches  of  contract,  and 
of  numerous  collisions,  by  interfering  with  the  complex 
arrangements  in  subordination  to  each  other  above  de- 
scribed. 

As  to  the  second  point,  that  some  goods  are  received 
into  the  station  after  half-past  six,  and  forwarded  the  same 
night,  the  affidavits  in  answer  show  that  this  is  done  by 
right  and  according  to  duty,  the  company  having  a  right 
to  forward  goods  at  any  time,  and  a  duty  to  forward  them 
at  all  times  without  delay.  There  must  be  a  limit  of  time 
as  to  when  the  contract  is  to  attach,  and  the  party  claim- 
ing to  come  in  under  that  contract  must  comply  with  that 
limit;  and  as  the  applicant  claims  that  his  goods  should 
be  received  and  forwarded  under  the  contract,  they  are 
properly  excluded  when  not  within  the  time  limited  for 
the  contract.  With  respect  to  the  charge  that  goods  are 
received  after  half-past  six,  and  forwarded  the  same  night, 
as  far  as  the  complaint  is  general  the  answer  must  be 
equally  general,  and  it  shows  classes  of  cases  where  the 
facts  complained  of  are  done  lawfully  and  properly,  with- 
out causing  undue  prejudice  to  any  one.  Thus  it  appears 
that  the  general  rule  above  mentioned  for  closing  the  gates 
at  half-past  six,  and  excluding  vans  after  that  time,  is 
subject  to  exception  at  the  discret'on  of  the  superin- 
tendent, according  to  circumstances, — such  as  goods  for 
shipment  on  a  ship  about  to  sail,  perishable  goods,  acci- 
dental delays  on  the  road,  and  the  like;  and  that  the 
complainant  has  had  the  benefit  of  this  exception  im- 
partially with  all  other  customers.  Thus,  also,  with  re- 
spect  to    admitting  some  of   the   vans  of    the   railway 
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company  after  half-past  six :  it  appears  that  there  are 
thirty-seven  receiving-houses^  and  several  carmen  collect- 
ing for  several  receiving-houses  lying  in  several  lines  ftooQ 
the  circumference  of  collection  towards  the  centre  serenl 
times  in  a  day,  and  that  the  last  collection  begins  at  the 
circumference  at  half-past  four;  and,  aa  the  quantities  vary, 
each  carman  is  detained  more  or  less  as  he  approaches  the 
station,  and  so  is  often  admitted  after  half-past  six,  and 
the  goods  are  then  forwarded  as  far  as  can  be  convenientij 
done;  and  it  further  appears  that,  in  several  receifing- 
houses,  goods  are  sorted  and  weighed,  and  invoiced  and 
made  fit  for  immediate  forwarding,  which  cannot  be  dooe 
by  a  stranger  to  the  company,  and  that  there  is  reasoo 
for  admitting  vans  so  loaded  from  those  houses  at  a  later 
hour,  and  forwarding  those  goods  from  these  receiving- 
houses.  The  goods  for  the  earliest  trains  may  be  sorted 
from  the  goods  for  the  later  trains,  and  Stent  forwards, 
according  to  the  station,  in  time  for  performing  the  con- 
tract as  to  those  goods;  but  this  species  of  sorting  most 
be  done  by  agents  for  the  company,  as  a  mistake  in  sorting 
would  make  them  liable  for  a  breach  of  contract 

These  being  the  facts,  and  half-past  six  being  shown  to 
be  the  proper  hour  for  closing,  in  reference  to  the  contract, 
if  this  rule  is  made  absolute,  it  must  be  in  effect  for  an 
injunction  against  forwarding  any  goods  at  all  received 
after  half-past  six.  The  consequence  of  such  an  injanction 
would  be  that  the  applicant  would  have  a  contingent  possi- 
bility of  being  employed  to  cart  some  of  the  goods  now 
carted  by  the  railway  company,  that  is,  in  case  the  con- 
signors of  such  goods  were  induced  by  reason  of  the  delay 
to  consign  to  the  railway  through  him,  instead  of  to  the 
railway  direct.  On  the  other  hand,  the  consignors  of  a« 
the  goods  detained  would  suffer  twenty-four  hours  useless 
delay ;  the  railway  company  would  have  to  warehouse  those 
goods  for  twenty-four  hours,  and  the  complex  arrangements 
above  described  would  be  disturbed. 
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As  to  receiving  the  goods  after  half-past  six,  all  parties 
are  at  liberty  to  receive  at  the  receiving-houses  at  all 
hours  any  goods.  The  only  question  is  in  respect  to  the 
obligation  to  forward.  That  obligation  only  attaches  when 
the  contract  attaches;  but  where  the  contract  does  not 
attach,  still  the  company  has  and  ought  to  have  the  option 
of  forwarding  the  goods  at  any  time,  and  violates  no  right 
in  doing  so.  The  aflBdavits  of  the  Defendants  are  positive, 
that  the  vans  admitted  after  half-past  six  are  so  admitted 
without  any  partiality  or  improper  motive ;  and  I  see  no 
reason  for  disbelieving  them.  If  we  granted  an  injunction 
against  forwarding  in  the  night  any  goods,  unless  received 
at  the  station  before  half-past  six,  we  should  defefit  the 
purpose  of  the  statute  under  which  we  are  acting,  as  that 
statute  (sect.  2)  enacts,  that  every  railway  shall  afford  all 
reasonable  facility  for  receiving,  forwarding  and  delivering 
traffic  on  their  railway.  The  proposed  injunction  would,  as 
it  seems  to  me,  cause  a  violation  of  the  duty  thus  created, 
if  it  caused  useless  delay. 

So  the  matter  would  have  stood  if  it  had  been  res  integra, 
but  it  is  said  we  are  concluded  by  authority,  and  that  the 
cases  of  In  re  BaxendaU  v.  The  South-^Western  Railvoay 
Compcmy  (a)  and  In  re  Gorton  v.  TTie  Bristol  and  Exeter 
Railway  Company  {b)  are  in  point  In  answer  to  this,  I 
beg  to  say  that  the  argument  from  authority  seems  to  me 
to  be  without  conclusive  force  in  guiding  the  exercise  of 
this  jurisdiction;  the  question,  whether  undue  prejudice 
has  been  caused,  being  a  question  of  fact,  depending  on 
the  facts  proved  in  each  case.  The  legislature  intended, 
by  the  Traffic  Act,  to  facilitate  the  transport,  that  is,  the 
receiving,  forwarding  and  delivering,  of  traffic;  and,  for 
the  purpose  of  promoting  such  facility,  gave  to  this  Court 
a  discretionary  .power  over  all  the  operations  of  railway 
companies  relating  to  transport  of  traffic,  by  issuing  an 
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injunction  against  undue  prejudice;  and,  as  the  terms 
''undue  prejudice"  are  unlimited,  any  operation  may  be 
within  them;  so  that  the  power  is,  in  effect,  arbitrary, 
and  is  not  subject  to  any  review  either  in  respect  of  the 
questions  of  fact  or  law.  The  injunction  is  a  severe  in- 
fliction as  a  censure,  as  a  fine  in  the  shape  of  costs,  and 
as  an  interruption  in  the  conduct  of  a  very  complicated 
and  important  business,  the  directors  being  subject  to  im- 
prisonment, and  the  company  being  liable  to  a  fine  not 
exceeding  200/.  per  day  for  disobedience  to  an  injunctic«i ; 
also  it  is  a  proceeding  in  which  the  railway  company  can 
never  gain  anything,  and  must  always  lose  something  in 
the  shape  of  costs.  The  legislature,  assuming  that  some 
directors  would  suppose  themselves  to  be  above  the  con- 
trol of  the  law,  seems  to  have  created  this  anomalous 
jurisdiction  to  bring  them  down  to  the  level  of  the  law 
in  case  of  need,  and  intrusted  such  a  power  to  this  Court, 
in  the  confidence  that  the  rights  of  railway  companies, 
under  the  law,  would  here  be  securely  protecCed.  In 
exercising  this  jurisdiction  and  granting  an  injunction,  it 
seems  to  me  that  the  Court  has  to  consider  the  conflict  of 
affidavits  and  ascertain  therefrom  what  is  the  complaint, 
whether  the  public  have  any  interest  in  it,  and  whether 
any  fair  interests  of  the  railway  company  are  involved  in  it, 
and  whether  the  directors  intentionally  violate  their  duty 
towards  the  public  or  their  company,  or  the  complainant 

I  recite  these  considerations  for  the  purpose  of  sup- 
porting my  opinion  that  the  grounds  for  this  extraor- 
dinary interference  must,  in  each  instance,  in  their  nature 
be  almost  singular,  and  scarcely  ever  afford  any  guidance 
for  deciding  a  subsequent  application  for  an  injunction. 
In  confirmation  of  this  opinion,  I  rely  upon  the  course 
taken  by  this  Court  in  granting  an  injunction  against  this 
company  at  the  suit  of  Mr.  Baxendale.  I  concurred  in 
that  decision  because  I  considered  myself  bound  by  the 
precedent  in  Gorton  v.  The  Bristol  and  Exeter  Railway 
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Company  (a).  In  each  case  the  gates  of  the  goods  station 
had  been  closed  against  the  public  in  general  at  a  fixed  ^ 
hour,  and  the  vans  of  the  company  were  supposed  to  be 
admitted  after  that  hour,  and  as  such  admission  was  de- 
cided to  be  an  undue  prejudice  to  Mr.  Oartan,  this  Court 
was  induced  to  decide  that  an  admission  of  the  vans  of  this 
company  (the  South  Western)  was  also  an  undue  prejudice 
to  Mr.  Baxendale.  On  the  authority  of  these  two  cases, 
Mr.  Palmer  now  moves  for  another  injunction,  and  I  have 
been  thus  obliged  either  to  grant  every  such  application 
or  to  reconsider  the  question  of  authority,  and  I  have  come 
to  the  conclusion  that  it  ought  not  to  bind  in  the  manner 
that  a  precedent  in  law  binds. 

I  do  not  presume  to  discuss  the  merits  of  Mr.  OartorCM 
case,  as  I  was  not  a  party  to  it.  I  assume  it  must  have 
been  properly  decided ;  but  still  it  is  not  a  precedent  that 
must  be  always  followed  wherever  the  vans  of  the  com- 
pany are  admitted  into  a  station  after  it  is  closed  against 
the  public.  I  do  not  know  whether  in  Gorton's  case  (a) 
the  aflSdavits  of  the  officers  of  the  company  were  disbe-f 
lieved,  and  the  motives  of  the  directors  discredited,  or 
whether  the  interest  of  the  collecting  carrier  was  con- 
sidered  of  more  importance  to  the  public  than  the  interest 
of  the  railway  company ;  such  considerations  appear  to 
have  had  weight  with  the  Court  in  some  of  the  cases 
against  the  Oreat  Western  Railway  Company.  None  of 
these  considerations  appear  to  me  to  be  relevant  against 
the  directors  of  this  company ;  in  my  opinion  they  have 
done  their  duty  in  the  conduct  of  their  business,  and  ought 
not  to  be  interfered  with  on  the  complaint  now  before  us. 
I  am  further  confirmed  in  this  view  by  the  consequence  of 
the  injunction  granted  at  the  suit  of  Mr.  Baxendak.  I 
thought  at  the  time  it  was  granted  that  the  Defendants 
had  been  doing  their  duty  in  a  proper  manner ;  neverthe- 
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less,  the  injunction  went  on  authority;  the  consequence 
has  been  that  the  company,  in  supposed  obedience  thereto, 
have  submitted  to  the  will  of  Mr.  Baxendale,  and  appear 
to  have  admitted  his  vans  at  all  hours.    This  admissioD  of 
Mr.  Baxendak^s  vans  appears  to  have  induced  Mr.  PaUur 
to  claim  a  similar  admission,  and  would  be  a  ground  for 
the  admission  of  everybody,  if  precedent  is  to  be  followed. 
But  it  is  certain  that  we  ought  not  to  follow  any  precedent, 
if  in  doing  so  we  should  defeat  the  intention  of  the  legisla- 
ture as  above  described.  That  intention  was  declared  to  be 
to  facilitate  transport  of  traffic.   It  seems  to  me  that  the  in- 
junction now  applied  for— that  is,  an  injunction  agaiosf 
closing  at  half-past  six,  or  against  forwarding  after  half- 
past  six,  would,  in  its  practicable  operation,  prevent  tbe 
railway  company  from  forwarding  on  the  same  night  any 
goods   which  arrived    at  the  station  after  half-past  Bix, 
and  would,  therefore,  be  a  hindrance  instead  of  a  hcWitf 
to  transport,  and  so  would  be  contrary  to  the  interest  and 
convenience  of  the  public.    Such  an  injunction  might  be 
the  source  of  private  profit  to  Mr.  Palmer,  but  he  has  no 
right  to  demand  that  the  interests  of  the  public  or  of  tbe 
railway  should  be  sacrificed  for  his  prirate  gain.    For  these 
reasons,  I  think  that  the  rule  should  be  discharged. 

WiLLBs,  J.  My  Brother  Keating  and  myself  are  of 
opinion  that  the  precedents  which  would  entitle  the  ap- 
plicant to  judgment  bind  us ;  and,  moreover^  that  they  are 
right. 


SMiTfi,  J.,  concurred  in  the  judgment  of  Erkf  C.  J. 

As  the  Court  was  thus  divided-^ 

The  Rule  dropped. 
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The  Defendant,  who  was  a  cattle  dealer  and  hutcher,  knowing  that  a  cow  Fraudulent  re- 
which  he  had  recently  bought  was  a  foreign  cow,  and  Uiat  she  waa  pruentatum 
suffering  from  an  infectious  disease,  but  not  knowing  that  the  disease  and  breach  qf 
was  the  cattle  plague,  from  which  she  died  shortly  afterwards,  sold  her  warrantff. 
to  the  Plaintifif,  a  fanner,  warranting  her  to  be  sound^  and  falsely  repre-  Fraudulent  sale 
senting  that  she  was  an  English  cow  whioh  had  come  from  his  father's  of  cow  infected 
farm,  and  that  she  was  free  from  disease.    The  Plaintiff*  haying  placed  with  cattle 
her  in  a  cow-house  with  five  of  his  other  cows,  they  became  infected  plague, 
by  the  cattle  plague,  from  which  the  cow  which  he  had  bought  was  in  Centequential 
fact  suffering,  and  died.    Held,  in  an  action  containing  counts  on  the  damage* 
warranty  and  for  the  fraudulent  representation,—- 

1.  That  under  the  latter  counts  the  value  of  the  fivt  cow«,  as 

well  as  that  of  the  cow  which  the  Plaintiff  had  bought,  was 
recoverable,  his  loss  in  respect  of  both  those  grounds  of 
damage  being  the  direct  and  natural  result  of  the  Defendant's 
representations. 

2.  Quaere,  whether  the  loss  in  respect  of  the  five  cows  could  have 

been  recovered  in  an  action  simply  for  the  breach  of  war- 
ranty. 

rpHE  declaration,  in  the  1st  count,  alleged  that  the  De« 
"^  fendant  by  warranting  a  cow  to  be  then  free  from 
disease,  sold  it  to  the  PlaintiiF:  Breach,  that  it  was  not 
then  free  from  disease.  2nd  count:  that  the  Defendant 
was  possessed  of  a  cow  which,  as  the  Defendant  tiien  well 
knew,  was  diseased  \  and  the  Defendant  by  then  fraudu- 
lently concealing  from  the  Plaintiff  that  the  cow  was 
diseased,  and  representing  to  him  that  it  was  free  from 
disease,  induced  the  Plaintiff  to  buy  the  cow  for  10/.  16«., 
which  the  Plaintiff  paid  to  the  Defendant.  The  3rd  count 
stated  that  the  Defendant  was  possessed  of  a  cow  which, 
as  he  then  well  knew,  was  a  foreign  cow,  imported  into 
England  from  parts  beyond  the  seas,  and  that  it  had  nofr 
come  from  the  farm  of  the  father  of  the  Defendant,  and 
that  it  was  then  suffering  from  a  disease  which  would 
infect  other  cows  with  which  it  might  be  placed  or  come 
into  contact;  and  the  Defendant,  by  then  fraudulently  con* 
cealing  from  the  Plaintiff  that  the  cow  was  diseased,  and 

3b2 


780  TRINITY  TERM. 

1866.  representing  to  him  that  it  was  free  from  disease,  and  that 
MuLLETT  ^^  ^^B  ^^^  ^  foreign  cow,  and  that  it  bad  come  from  the  farm 
Maiok.  ^^  ^^^  Defendant's  father,  induced  the  Plaintiff,  who  was 
then  a  farmer  possessed  of  other  cows,  as  the  Defendant 
well  knew,  to  buy  the  cow  for  10/.  15f.,  which  the  Plaintiff 
paid  to  the  Defendant,  by  means  of  which  sereral  premises 
the  Plaintiff  lost  that  sum,  and  the  cow  became  of  no 
use  to  the  Plaintiff  and  infected  other  cows  of  the  Plam- 
tiff  with  the  disease,  and  the  Plaintiff  was  compelled  to  sdl 
them  at  a  much  lower  price  than  he  otherwise  would  have 
obtained  for  them,  and  otherwise  incurred  great  trouble  and 
expense. 

The  Defendant  pleaded, — 1st,  to  the  first  count  a  denial 
of  the  warranty ;  2ndly,  to  the  same,  that  the  cow  was  at 
the  time  of  the  alleged  warranty  free  from  disease ;  3rdly, 
to  the  second  and  third  counts  not  guilty ;  4ihly,  to  the 
second  count  that  the  cow  therein  mentioned  was  not 
diseased  as  alleged ;  6thly,  to  the  third  count,  that  the  cow 
therein  mentioned  was  not  suffering  from  the  disease  therein 
mentioned  as  alleged. 

Issues  were  joined  on  the  above  pleas. 

On  the  trial  at  the  Staffordshire  Spring  Assizes  before 
Piffott,  B.,  the  facts  which  appeared  in  evidence  were  as 
follows :— - 

The  Plaintiff  was  a  farmer  in  Staffordshire.  The  De- 
fendant was  a  cattle  dealer  and  butcher  in  the  same  coanty, 
and  on  the  18th  July  sold  the  cow  to  the  Plaintiff  at 
Wesibromwichf  in  that  county,  for  11/.,  warranting  her  to 
be  sound,  and  representing  to  him  that  she  was  an  English 
cow  and  that  she  had  come  from  his  father's  farm,  and  that 
she  was  free  from  disease.  He  had,  in  fact,  bought  the  cow 
at  the  Metropolitan  Cattle  Market  in  London  only  five  days 
previously,  and  knew  that  she  was  a  foreign  cow  and  that 
she  was  afflicted  with  an  infectious  disease;  but  he  did  not 
know  that  she  was  suffering,  as  the  fact  was,  from  rinder- 
pest or  cattle  plague,  which  at  that  time  had  only  recently 
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after  bis  purchase  the  Plaintiff  placed  the  cow  in  a  cow-house     Mullett 

with  five  other  cows,  where  she  soon  exhibited  symptoms      maiok. 

of  disease,  and  she  died  within  a  week  from  rinderpest;  and 

one  of  the  other  five  cows,  having  stood  alongside  of  her, 

all  those  five  became  infected  and  died  also.    There  was 

also  some  evidence  that  the  Plaintiff,  from  apprehension  of 

danger  to  certain  other  cows  of  his,  and  in  consequence  of 

what  had  happened,  had  been  constrained  to  sell  them  at  a 

loss.    It  was  insisted  for  the  Plaintiff  that,  under  the  cir* 

cumstances  above,  he  was  entitled  to  recover  as  damages : 

Ist,  the  value  of  the  cow  which  he  had  bought ;  2nd,  the 

value  of  the  five  cows  which  had  died  ;  and  3rdly,  his  loss 

in  respect  of  the  cows  he  had  sold  ;  but  the  Judge  refused 

to  leave  the  question  as  to  the  third  head  of  damage  to  the 

jury,  and  they  found  their  verdict  for  109/.,  that  amount 

being  made  up  of  11/.,  the  price  given  for  the  cow  in 

question,  and  98/.  for  the  five  cows  that  had  died. 

Leave  was  reserved  to  the  Defendant  to  move  to  reduce 
the  damages  to  11/.,  and  in  Uasler  Term  H.  Matthews 
obtained  a  rule  accordingly.  He  also  moved  for  a  new 
trial,  upon  the  ground  that  the  verdict  was  against  the 
evidence;  but  that  part  of  his  application  was  refiised. 
[Byles,  J.,  referred  to  Hadley  v.  BaxendaU  (a),  and  HUl  v. 
Balk  (b)  was  cited.] 

HuddUston  now  showed  cause. — ^The  Plaintiff  is  entitled 
to  retain  the  whole  of  the  damages.  The  jury  found  the 
warranty  alleged  and  the  breach,  and  that  the  Defendant 
represented  that  the  cow  was  free  from  disease,  though  he 
knew  that  she  was  affected  by  an  infectious  disease.  It 
must  be  taken,  therefore,  to  have  been  in  his  contemplation 
that  a  purchaser  buying  a  cow  upon  such  a  warranty  and 
representation  as  that  would  place  her  with  his  other  cows, 

(a)  9  £r.  341.  (6)  2  H.  4*  N.  299. 
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1866,  and  that  the  conseqaences  natarally  and  according  to  tbe 
MuLLiTT     usual  coarse  of  tbbgs  would  be  infectioo^  and  socb  damage 

Maiok.  &8  the  Plaintiff  has  here  suffered :  Hadley  ▼•  BaxemiaU  (a> 
[  WiUu^  J,  It  is  not  unlike  Langridge  ▼•  Levy  (i),  where 
the  Plaintifi's  fitther  bought  a  gun  of  the  Defendant  for 
the  use  of  himself  and  his  sons^  which  the  Defendant  falsely 
and  fraudulently  warranted  to  have  been  made  by  Noei 
and  to  be  safe^  when  in  fact  it  was  not  a  gun  made  by 
that  maker  nor  safe,  and  having  exploded  and  maimed 
the  Plaintiff,  an  action  was  held  maintainable.] 

H.  Matthews  vi  as  called  on  to  support  the  rul&^It  is 
admitted  that  the  verdict  of  the  jury  was  right ;  but  there 
would  be  no  limit  to  liability  for  a  breach  of  warranty  or 
false  representation  if  the  second  head  of  damage  here  is 
recoverable.    Those  damages  are  too  remote*    The  ques- 
tion arises  principally  upon  the  third  count.    There  is  no 
evidence  that  the  Defendant  knew  that  the  Plaintiff  had 
other  cows^  or  that  he  meant  to  place  the  cow  he  bought  «i 
contact  with  other  cattle,  and  it  is  not  to  be  taken  as 
within  the  reasonable  contemplation  of  the  vendor  that  the 
Plaintiff  had  such  cows  or  that  he  would  act  as  he  did. 
The  Defendant  is  only  liable  for  consequences  winch  might 
be  reasonably  expected  to  flow  from  his  statements.  [Smitkf 
3.    It  was  surely  not  within  the  reasonable  contemplatioo 
of  the  parties  that  the  cow  would  be  put  in  solitary  con- 
finement]   She  seemed  dull  from  the  first,  and  the  Plain- 
tiff was  negligent  in  putting  her,  whilst  she  appeared  as  she 
did,  with  the  other  beaste.    [£rfe,  C.  J.     If  the  Plaintiff 
was  to  look  after  her,  what  was  the  use  of  his  warranty? 
Willes,  3.,  said,  the  Court  of  Exchequer  had  refused  to 
interfere  in  a  case  where  a  jury  had  given  a  verdict  for 
some  thousands  of  pounds  against  a  chemist  who  bad  sold 
an  arsenical  mixture  or  ointment  for  rubbing  on  sheep; 

(a)  9  Ex,  341.  (6)  2M.iW.  519. 
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which  bad  caused  their  death.    In  th^t  case  it  might  apr       ^866, 

pear  hard  that,  while  the  profit  on  the  sale  of  the  mixture     Mullett 

would  be  trifling,  the  Defendant  should  be  liable  for  such       mas'on. 

a  large  sum.]    In  BorradaiU  y.  Bninton{a)  it  was  held, 

in  an  action  for  breach  of  warranty  of  a  chain  cable,  that 

under  the  warranty  of  the  cable  the  Plaintifis  might  recover 

the  value  of  the  lost  anchor  to  which  the  insufficient  cable 

was  attached.     But  when  that  case  was  cited  in  Hadley  v. 

Baxendale  (b),  Alderson,  B.,  at  p.  347,  asks  why  the  De« 

fendant  should  not  have  been  liable  for  the  ship,  and 

Parke,  B.,  observes  that  Sedgwick  doubts  the  correctness 

of  the  report;  and  it  is  pointed  out  in  a  note  that  8  Ihunton 

is  of  but  doubtful  authority.    In  Hill  v.  Balls  (p),  a  decla* 

ration  was  held  to  disclose  no  cause  of  action  which  stated 

that  the  Defendant,  knowing  that  a  horse  of  which  he  was 

possessed  was  afflicted  with  glanders,  sold  it  by  auction  at 

a  repository ;  that  the  Plaintiff,  believing  it  to  be  healthy, 

purchased  it ;  that  by  reason  of  the  disease  it  was  worthless ; 

and  in  consequence  of  it  being  put  into  a  stable  with  another 

horse  of  the  Plaintiff's,  that  other  horse  became  infected 

and  died.    IWillee^  J.     In  that  case  there  was  no  misre^ 

presentation  nor  warranty.]    No ;  but  at  p.  305,  Bramwell, 

B.,  says,  ''  but  how  does  the  damage  flow  from  the  act 

complained  of  ?    In  truth  it  all  flows  from  the  Plaintiff's 

buying  the  horse,  and  dealing  with  it  as  he  did.    Had  he 

not  bought  it,  he  would  have  sustained  none  of  the  losses 

he  complains  of.    Having  bought  it,  had  he  thought  fit  at 

once  to  kill  it,  he  would  have  sustained  no  loss  but  his 

first  loss.     But  his  buying  it  and  dealing  with  it  as Jie  did 

are  entirely  his  own  acts,  and  not  the  result  in  any  sense, 

certainly  not  the  natural  or  necessary  result,  of  any  act  of 

the  Defendant."    Therefore,  where  a  man  sells  a  glandered  • 

horse  and  thereby  causes  the  buyer  to  loose  others  from 

the  contagion,  no  action  is  maintainable,  as  there  is  neither 

(a)  8  Tmmi.  535.  (c)  2H.^N.  299. 

(6)9£jr.431. 
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1866,       bjuria  nor  damnunu    [TFUfatiJ.    My  Brother  ^Bramoeffi 
MuLLBTT    vkind  is  too  logical  for  him  to  have  meant  that.    What  iie 

Mason.      t^^^^uis  is,  that  where  there  is  no  warranty  or  fraud  on  the 
part  of  the  seller,  the  mere  sale  of  such  an  animal  will  not 
entitle  the  purchaser  to  recover  the  loss.     In  CoBiM  r. 
Wright  (a),  the  Defendant  signed  a  written  agreemeDt, 
describing  himself  as  the  agent  of  the  owner  of  a  hnn, 
which  he  agreed  to  let  to  the  Plaintiff,  when,  in  fact,  be 
liad  no  such  authority;  and  it  was  held  not  only  that  an 
action  was  muntainable  against  him  for  breach  of  bis 
promise  that  he  had  authority  to  make  the  agreement,  bat 
also  that  the  Plaintiff  might  recover  in  such  action  damages 
for  the  expense  of  certain  proceedings  in  Chancy,  it  not 
appearing  that  they  had  been  instituted  incantioasly,  and 
they  being,  therefore,  damages  naturally  resulting  from 
the  Defendant's  misrepresentation.    Erie,  C*  J.    I  as- 
sume that  a  cow  is  sold  for  the  purpose  of  being  milked,  or 
if  not  milked  to  be  fed,  and  in  that  case  it  would  be  in  the 
ordinary  course  of  business  to  put  her  in  a  cow-hoose.   h 
Randalls.  JRaper{b\  the  Defendant  sold  some  seed  bariej 
to  the  Plaintiff,  warranting  it  to  be  of  a  particular  qoality, 
and  the  Plaintiff,  relying  on  the  warranty,  resold  the  bailey 
with  a  like  warranty  to  a  person  by  whom  it  was  aowo. 
The  barley  was  not  equal  to  the  warranty,  and  the  crop 
being  consequentiy  worse  than  it  would  have  been  except 
for  the  breach  of  warranty,  and  the  Plaintiff's  vendee 
having  claimed  compensation  from  him,  which  he  had 
agreed  to  make,  it  was  held  that  in  assessmg  the  damages 
the  jury  ought  to  include  the  amount  to  which  they  ^ri- 
sidered  the  Plaintiff  had  become  liable  to  his  vendee  in 
respect  of  the  difference  of  the  crops.     Wightaun}  It 
*  dubitante.    His    Lordship   also    referred   to  Dingle  t. 
Hareip).] 

(a)  7  E,  4-  B.  301,  (c)  7  C.  B.,  N.  &  145. 
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HuddleuUm  was  not  called  on  to  reply,  1866, 

MULLETT 

ErlE|  C.  J.     I  am  of  opinion  that  this  rule  must  be      if/goN. 

discharged.    The  Defendant  warranted  the  cow  which  he 

sold  to  the  Plaintiff  to  be  sound,  but  the  cow  was  not 

sound  and  died  of  the  cattle  plague.    The  Plaintiff  further 

complains  that  the  Defendant  fraudulently  represented  to 

him  that  the  cow  had  no  infectious  disease,  and  that  he 

was  by  that  representation  induced  to  buy  the  cow,  whereas 

the  Defendant  knew  that  she  had  an  infectious  disease.    I 

<lo  not  stop  to  say  what  would  be  the  measure  of  damages 

for  the  breach  of  warranty,  because  it  is  clear  that  where  a 

sale  is  made  on  a  &lse  representation  the  person  so  induced 

to  buy  is  entitled  to  act  on  that  representation  as  if  it  were 

true,  and  if  be  suffers  injury  he  may  recover  from  the  seller 

damages  for  all  the  direct  consequences  that  follow  in  the 

usual  course  of  affairs  from  his  so  acting.     In  the  present 

case  the  parties  were  both  cattle  dealers,  and  the  Defendant 

is  answerable  for  the  direct  consequences  which  resulted 

from  the  Plaintiff  acting  as  if  the  cow  was  free  from 

disease.    The  Plaintiff,  being  a  cow  dealer,  put  the  cow  be 

had  bought  in  a  shed  with  other  cows,  as  it  would  be  in 

the  ordinary  course  of  business  for  him  to  do,  and  the 

loss  of  his  other  five  cows  was  a  direct  and  natural 

consequence. 

WiLLBs,  J,  I .  am  of  the  same  opmion.  The  judgment 
of  my  Brother  Bramwell,  in  Hill  y.  Balls  (a),  is  founded 
upon  a  different  state  of  facts  and  is  altogether  inapplicable 
to  the  present  case.  Here  the  Defendant  warranted  the 
cow  to  be  sound,  and  represented  that  she  was  free  from 
infectious  disease.  The  Plaintiff  believed  that  represen- 
tation to  be  true,  and  was  entitled  to  act  upon  it  as  if  it 

(a)  2  H.  4-  JV.  299, 304. 
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1863.       had  been  true,  and  to  deal  with  the  cow  in  the  ordlnaiy 


MuLLETT     way. 
Maioit. 


Keating,  J.,  concurred. 

Smith,  J.     I  entirely  agree  with  my  learned  Brothers. 
It  is  not  necessary  to  express  any  opinion  as  to  xtki 
would  be  the  measure  of  damages  if  the  Plaintiff  had 
rested  his  case  on  the  warranty.    Here  he  rested  it  od  the 
fraud  practised  by  the  Defendant,  and  on  his  barii^ 
bought  the  cow  on  the  false  representation  by  the  De- 
fendant that  she  was  free  from  disease,  he  knowijig  that 
she  had  an  infectious  disease.    That  being  so,  it  wy 
necessarily  contemplated  by  the  Defendant  that  when  the 
cow  which  he  had  sold  came  in  communication  with  other 
cows  of  the  Plaintiff  she  would  or  might  communicttethe 
disease  to  them ;  and  I  cannot  conceive  that  if  that  ques- 
tion had  been  left  to  the  jury  they  could  have  entertftioed 
any  doubt,  or  that  they  would  have  found  otherwise.  The 
Plaintiff  was  induced  by  the  Defendant's  false  represen- 
tation to  treat  the  cow  in  the  way  cowa  are  ordinaril; 
treated,  and  the  damages  now  sought  to  be  recovered 
flowed  immediately  from  the  Defendant's  wanton  act 

Rule  discharged. 
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Carr  and  Another  t;.  The  Wallachian  Petro- 
leum Company  (Limited).  ^Tyt?' 


The  Defendants  having,  by  separate  charter-parties,  chartered  two  ships  Ouartrntee  qf 
of  the  Plaintiffs,  the  Izamadoa  and  BotiutU,  to  go  to  Jbraiia,  and  there  freight, 
load  a  full  cargo  of  petroleum  oil  to  be  conveyed  to  London  at  a  freight  Subttituied 
of  84«.  per  ton,  discovered  that  they  would  be  unable  to  supply  the  contract  on 
stipulated  cargoes,  and  it  was  thereupon  agreed  that  the  Defendants  cancelling 
should  guarantee  the  vessels  *<  a  sum  of  900/.  each  gross  freight  home;"  charter-partiei* 
that  the  Plaintiffs  should  place  them  at  once  on  the  most  profitable  j^Q^g  ^  ^g 
trade  procurable ;  that  they  would  carry  800  tons  each  of  whatsoever  pettel  where 
cargo  they  might  take  on  board,  and  that  the  charter-parties  should  be  freight  of  two  is 
cancelled.    The  freightage  for  the  cargo  procured  by  the  Plaintiffs  for  guaranteed^ 
each  ship  was  by  848/.  6*.  short  of  900/.     The  Itamadot,  with  her 
cargo,  arrived  home  in  safety,  but  the  Botassit  was  lost  on  the  voyage. 
Held,  that  the  Defendants  became  liable  on  their  guarantee  immedi- 
ately on  the  ships  weighing  anchor  at  IbraUa  on  their  homeward  voy- 
age with  cargoes  insufficient  to  earn  900/.  freight  each,  and  therefore 
that  the  loss  of  the  Botastia  was  no  answer  to  the  Plaintiffs'  claim  of 
the  deficiency  in  the  sum  guaranteed  for  that  sliip. 

rpHE  decIaratioDy  in  tbe  first  county  stated  that  before 
the  making  of  the  agreement  thereinafter  mentioned, 
the  Plaintiffs,  being  the  owners  of  the  vessels  named  re- 
spectively the  Izamados  and  Botassis,  had  chartered  them 
to  the  Defendants  for  the  conveyance  of  petroleam  oil 
from  Ibraila  to  London^  for  freight  payable  by  the  De- 
fendants to  the  Plaintiffs,  which  charter-parties  tbe  De- 
fendants, at  the  time  of  making  the  agreement,  were 
unable  to  fulfil;  and  thereupon  it  was  agreed  between 
the  Plaintiffs  and  the  Defendants  that  the  charter-parties 
should  be  cancelled,  and  that  the  Defendants  should 
guarantee  to  the  said  vessels  a  sum  of  900/.  each  gross 
freight  home  from  Ibraila  to  JEngland,  on  the  under- 
standing that  the  Plaintiffs  should  place  the  vessels  at  once 
on  the  most  profitable  charter  or  trade  procurable,  and 
that  the  vessels  would  carry  300  tons  each  of  what- 
ever cargo  they  might  take  on  board,  or  should  they  not 
take  300  tons  each,  that  a  proportionate  reduction  of  the 
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1866.       guarantee  should  be  made  for  any  leaser  quantity  of  caigo 

C^nn        they  might  take:  averring  that  the  Pkuntiflb,  relying qq 

Wallacriak   ^^^  agreementi  consented  to  cancel  the  charter-parties,  and 

Pbtrolbux    that  they  were  cancelled,  and  generally  that  all  ooDdidoDs 

precedent  were  performed  by  the  Plamtiffi ;  and  alligiog 

for  breach  that  the  Defendants  did  not  guarantee  to  the 

vessels  or  either  of  them  a  gross  freight  from  Ibraikto 

England  o{ the  stipulated  amount;  and  that,  although tbe 

vessels  earned  by  way  of  gross  freight  a  sum  &r  less  than 

the  stipulated  freight,  the  Defendants  did  not  make  good 

to  the  Plaintiff}  the  deficiency,  but  therein  made  default, 

&c. 

The  declaration  also  contained  money  counts* 

The  Defendants  pleaded  to  the  first  count  a  denul  of&t 
agreement,  and  to  the  money  counts  never  indebtedioo 
which  issues  were  joined. 

On  the  trial  before  Erie,  G.  J.,  at  the  gittingB  in  LoMiof 
after  Hilary  Term,  the  iacts  which  appeared  in  endence 
were  as  follows : — 

The  Plaintiflb  were  shipowners  in  London,  and  owners 
of  the  Izamados  and  Botasgis.  In  Augtui,  1864,  those 
vessels  were  in  the  Danube,  and  the  Defendants,  who  were 
a  company  established  under  ''The  Companies  Act,  1862 
(25  k  26  Vict.  c.  89),  chartered  each  of  them  by  a  separate 
charter-party,  made  tlie  one  on  the  ninth  and  the  other  o& 
the  tenth  of  that  month,  to  proceed  to  JbraUa  on  tie 
Danube,  and  there  load  a  full  cargo  of  petroleum  oil  for 
delivery  in  London,  at  a  freight  of  Sis.  per  ton  gross,  pay- 
able half  on  the  arrival  of  the  ship,  and  the  remainder  b/ 
bills  at  two  months  from  arrival.  Shortly  afterwards  the 
stores  of  the  Defendants  at  Ibraila  were  destroyed  by  a  fi«; 
and  the  Defendants  being  thereby  prevented  from  supply- 
ing the  stipulated  cargoes,  they  communicated  the  ftctto 
the  Plaintiffs,  and  requested  them  to  cancel  the  charter- 
parties.    The  Plaintiffs  replied  that  they  could  not  do  that 
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without  indemnification.    After  some  negotiation,  on  the       1866. 
7th  September^  1864,  an  agent  of  the  Plaintiffs  called  at        ciH 
the  office  of  the  Defendants  in  London^  and  had  an  inter-  WAtLACHiAM 
view  with  the  directors,  the  result  of  which  was  expressed    Pjtrolbom 
in  the  following  minute  then  made  in  the  company's  books: 
— **  Mr.  Houkkn  attended  on  the  part  of  Messrs.  Carr  Sc 
Co.  for  the  purpose  of  conferring  with  the  directors  on  the 
subject  of  cancelling  the  charters  of  the  Botasns  and 
Izamados.    It  was  proposed  by  the  directors  that  this 
company  will  guarantee  the  above  named  vessels  a  sum  of 
900/.  each,  gross  freight  home,  on  the  following  under- 
standing — ^that   Messrs.   Carr  k  Co.  place  the  vessels 
named  at  once  on  the  most  profitable  charter  or  trade 
procurable ;  that  the  vessels  will  carry  300  tons  each  of 
whatsoever  cargo  they  may  take  on  board,  or,  should  they 
not  take  300  tons  each,  that  a  proportionate  reduction  of 
the  guarantee  should  be  made  for  any  lesser  quantity  of 
cargo  they  may  take ;  that  the  charter-parties  dated  the 
9th  and  10th  August  last  respectively  for  the  vessels  named 
be  cancelled." 

The  Plaintiffs  assented  to  the  above  proposition,  and, 
under  their  instructions  a  cargo  of  barley,  such  cargo  being 
the  best  that  was  procurable,  was  obtained  and  loaded  on 
each  of  the  vessels  on  the  Plaintiffs'  account  The  Izama-- 
dos  came  home  in  safety  with  her  cargo,  but  the  Botauis 
with  her  cargo  was  totally  lost  on  the  voyage.  As  the 
vessels  were  sister  ships,  the  same  quantity  of  barley  had 
been  loaded  on  each  at  the  same  freights  respectively,  and 
the  freight  earned  by  the  Izamados  came  short  by  343/.  6«. 
of  the  900/i  mentioned  in  the  minute  of  the  proposed 
guarantee;  and  the  same  deficiency  would  have  occurred 
in  respect  of  the  sister  ship  if  she  had  arrived.  On  behalf 
of  the  Defendants  it  was  insisted,  that,  as  the  Botauis  was 
lost  on  the  voyage,  they  were  not  liable  for  any  deficiency 
in  the  guaranteed  freight  in  respect  of  that  vessel. 
The  jury  found   their  verdict  for    the  Plaintiffs  for 
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1866.       646iL  I2s.,  leave  being  reserved  to  the  Defendants  to  mm 
Cakk        to  reduce  it  to  343/.  6s.,  if  the  Court  shoald  be  of  opdca 
Wallachiam   ^^^^  ^^  deficiency  in  respect  of  the  lost  ship  was  not  r- 
Petroleum    coverable. 

In  Easter  Term,  a  rale  nisi  was  obtained  accoidiogiT. 


Sir  George  Honyman  showed  cause. — The  PIainti£  are 
entitled  to  recover  in  respect  of  each  vesseL    It  is  said 
that,  as   the  Botassis  was  lost,  they  cannot  recoTer  h 
respect  of  that  ship;  that  the  Defendants  are  in  the  poei- 
tion  of  a  person  who  has  become  surety  for  the  perfonn- 
ance   by  the  Defendants  of  the  original   charter-paitj; 
and  that  the  Plaintiffs  would  not  have  been  entitled  to 
any  freight  in  respect  of  the  Botassis  till  she  arrived  ia 
London.      But  the   PlainUffs    might   have    insured  tiie 
chartered  freight,  and  in  case  the  ship  was  lost  it  wosU 
have  been  recoverable  from  the  underwriters.    This  g&t- 
rantee  is  a  fresh  arrangement  substituted  for  the  charter- 
parties,  and  contains  no  stipulation  that  in  order  to  cntitk 
the  Plaintiffs  to  its  benefit  the  freight  shall  be  actotlly 
earned  by  the  vessels.    The  meaning  of  it  is,  that  if  ^ 
Plaintiffs    will    cancel    the    original    charter-parties  the 
Defendants  will  promise  that  a  cargo  shall  be  put  on  bosn 
each  ship  sufiicient  to  earn  900/.,  and  that  if  that  is  not 
done  they  will  pay  the  deficiency.    Here  the  only  w 
surable  freight  was  that  which  the  Plaintiffs  had  at  risk, 
that  is,  about  660/.    [Byles,  J.    This  is  a  guarantee  of 
900/.  each    gross  freight  home.      Smith,  J-     ^l  ^ 
freight  had  been  put  on  board,  the  Plaintiffs  migbt  bafe 
insured  that]    Yes,  and  the  Defendants  would  harepef' 
formed  their  contract.    In  Yeames  and  others  v.  Lmffl}! 
and  others  (a),  the  Defendants,  having  chartered  a  vessei 
to  proceed  to  Taganrog  and  there  load  a  cargo  at  6(te.  pe^ 

(a)  3  L.  1\  N.  S.  855. 
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ton,  wrote  the  following  letter  to  the  Plaintiffs : — **  Enclosed       1866. 

please  find  three  copies  of  charter,  per  William  and  Mary,        Cabr 

from  the  Azof,  and  we  shall  feel  obliged  by  your  sending  Wallacbian 

iDstrucUons  to  your  firm  Bt  Taganrog  to  re-charter  for  us    ^pJipjJ^JJy" 

upon  the  best  terms  obtainable,  and  we  hope  you  may  be 

able  to  place  her  at  advanti^e ;  but  if,  unfortunately,  there 

should  be  any  loss,  your  draft  upon  us  for  the  difference 

will  meet  with  due  honour."    When  the  ship  arrived  at 

Htganrog  the  rate  of  freight  was  40^.  per  ton;  and  as  the 

Plaintiffs  could  not  get  more,  they  put  their  own  cargo  on 

board  at  that  rate,  drawing  upon  the  Defendants  for  the 

difference  between  that  and  60^.,  at  which  rate  they  would 

have  to  pay  the  owner  in  England  when  she  arrived.    The 

vessel  was  eventually  lost,  and  the  Defendants  refused  to 

accept  the  Plaintiffs'  bill,  on  the  ground  that,  inasmuch  as  the 

ship  never  arrived  at  her  destination,  the  Plaintiffs  were  not 

liable  for  the  freight,  and  as  they  had  chartered  her  to 

themselves  and  not  to  a  third  person,  they  had  not  paid  - 

away  any  money,  and  therefore  they  had  sustained  no  such 

loss  as  was  contemplated  in  the  letter ;  and  it  was  held 

that,  as  the  moment  the  cargo  was  put  on  board  there  was 

a  difference  in  the  insurable  value,  as  it  then  became  liable 

to  a  freight  of  60s.  instead  of  40^.,  there  was  such  a  loss 

sustained  as  was  in  contemplation  at  the  time  of  the 

contract    So  here  the  Plaintiffs  had  a  complete  cause 

of  action  immediately  upon  a  cargo  short  of  900/.  freight 

being  put  on  board. 

Watkin  Williams  in  support  of  the  ruIe.---Tfae  Defendants 
are  not  liable  for  the  deficiency  in  respect  of  the  Botassis 
under  the  charter-party ;  the  payment  of  freight  was  cOndi* 
tional  on  the  arrival  of  the  ship.  In  Stracy  v.  The  Bank  of 
England  {a),  certain  stock  of  the  Plaintiffs  was  transferred 
under  a  forged  power  of  attorney :  the  Bank  ofifered  to 

(a)  6  Bing.  754. 
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1866.  replace  the  stock  if  the  Plaintiffs  would  first  prove  tbe 

Cakb  amount  under  a  commission  of  bankruptcy  issued  against 

Wallachiah  ^  ^^"^  ^"  which  the  forger  of  the  power  had  been  a  partoer: 

PETaoLBUM  after  this  offer  the  Plaintiffs  received  a  dividend,  and  en- 

COMPANT.  _  _  r     i.     1     .       ,  ,11 

gaged  to  tender  a  proof  of  their  demand  under  the  com- 
mission ;  and  it  was  held  that  they  could  not  sue  the  Bank 
in  respect  of  the  stock  till  they  had  fulfilled  their  engage- 
ment to  tender  the  proof.  So  in  this  case  ijiett  was  a 
substituted  contract  before  any  breach  of  the  original  ooe. 
The  guarantee,  correctly  construed,  means  that  the  Flaiih 
tiffs  shall  have  a  freight  for  each  vessel  of  not  less  than 
900/.;  find  that  was  a  good  insurable  interest  It  isio* 
correct,  therefore,  to  say  that  a  breach  occurred  opn 
the  loading  of  the  goods*  No  breach  could  accme  tintil 
the  arrival  home  of  the  ships,  and  as  the  Botassii  wis 
lost,  and  the  Plaintiffs  would  have  had  no  remedy  in 
respect  of  her  freight  against  the  Defendants  if  the  actioo 
had  been  against  them  on  a  charter-party,  they  hate  no 
cause  of  action  in  respect  of  her  on  the  guarantee. 

Erle,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  question  turns  upon  the  meaning  of  tk 
Defendants'  guarantee.  They  guarantee  the  two  vessels 
a  sum  of  900^  each  gross  freight  home.  I  think  this  is 
a  substituted  contract,  to  be  constraed  with  reference  to 
that  contained  in  the  original  charter-parties.  ^^ 
the  charter-party  for  tbe  BotassU  the  Defendants  were 
bound  to  load  a  complete  cargo  of  petroleum  oil  at  a 
freight  of  84^.  per  ton,  and,  being  unable  io  perform  that 
contract,  the  substituted  contract  is,  that  the  Plaintifio^y 
get  a  cargo  of  any  other  description  that  they  can,  tbe  S^ 
fendants  guaranteeing  them  900/.  gross  freight;  that  is  to 
say,  that,  whatever  the  cargo  put  on  board  may  be,thefreig"* 
shall  be  worth  to  the  Plaintifis  at  least  900/.,  in  the  same 
way  as  the  value  of  the  freight  of  a  full  cargo  of  petroleum 
would  have  been  over  1,200/.    If  that  is  so,  inasmod  ^ 
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the  original  contract  would  have  been  broken  at  the  port       1866* 
of  loading  if  1 00  tons  of  petroleum  instead  of  300  tons  had        Carr 
been  shipped,  so  there  was  a  breach  of  the  substituted  wallacbiait 
agreement  when  the  freightage  of  the  goods  put  on  board    Petroleum 
at  the  port  of  loading  was  of  less  value  than  900/.     It  is 
the  word  *'  freight/'  as  applied  to  the  900/.  in  the  guarantee, 
that  has  caused  the  ambiguity. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  substituted 
agreement  was  a  mere  settlement  of  the  amount  of  the 
damages  to  be  paid  by  the  Defendants  for  their  breach  of 
the  original  contract,  which  must  have  been  inevitable 
nvhen  it  was  ascertained  that  tlieir  warehouse  was  burnt 
down.  When  the  vessels  weighed  anchor  to  go  home  with 
cargoes  of  barley,  and  each  cargo  was  insufficient  to  pro- 
duce the  stipulated  amount  of  freight,  the  Defendants 
hecame  liable  ^  and  they  are  not  the  less  liable  because 
one  of  the  ships  was  lost  on  its  voyage  home. 

Btles,  J.  I  am  of  the  same  opinion ;  but  cannot  deny 
that  at  one  time  I  felt  considerable  difficulty.  This  is  a 
guarantee  that  each  of  the  vessels  shall  bring  a  freight 
worth  900/.;  and  it  seems  to  me  that  the  contract  was 
broken  at  IbraUa. 

Smith,  J.,  concurred. 

Rule  dischai^ed. 
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^^tSk'  Gray  v.  Rapbr  and  Others. 

G»-o/MrafiM         A  eo-opentive  toeiety  esUbliihed  undor  "  The  Indnstrial  and  Pronitu 

soeki^p  PrwmiS'  Societies  Act,  1852,"  (16  &  16  FieL  c.  31,)  was,  after  the  nakiif  br 

Mry  note  given  the  Defendanta,  who  were  the  executiTe  oomtnittee,  of  a  pnmimj 

Ig  §x$euii9e  note  sued  on,  registered  under  "  The  Industrial  and  Provident  Saaeua 

eommiiUe  rfi  Act,  1862,"  (25  &  26  Viet,  c.  87).  and.  after  the  commenoement  of  tb 

Pin'soiuU  tta«  actioa,  was  ordered  to  be  wound  up,  for  which  purpose  proceedinp  ■« 

biUtp,  going  on  in  a  County  Court,  pursuant  to  sect.  17  of  the  latter  ict 

IndmMtrial  md  The  note  was  in  the  following  farm :— "  Twelve  months  after  dite  ft 

Frovideni  S^  the  undersigned,  being  members  of  the  executive  conuDittee.  oo  h^ 

eittiet  Jets  qf  of  the  London  and  South-  Wettem  Raitwap  Co^operaHoe  Soeietf  do  joisih 

1855  and  1862  promise  to  pay  to  IT.  O.  or  order  the  sum  of  itlOO  ▼aloe  noKiti;" 

(15  4*  16  VieU  and  was  signed  by  the  seven  Defendants  and  witnessed  bj  the  mm- 

c.  81,  and  25  tary  of  the  society.    The  Defendanu  having  ol^ected  at  the  tnl  tte 

^  26  Fiei.  e.  87,  thev  were  not  personally  liable,  and  that  tiie  suit  could  not  be  proccfdi^ 

St.  6, 17).  witt  as  the  Plaintifr  had  not  obtained  the  leare  of  the  Court  an- 

7^  GnaJMalef  quired  by  the  202nd  section  of  •*  The  Companies  Act,  1862,"  (25 1 

jfet,  1862  (25  26  Fiei.  e,  89,^  the  points  were  reserved,  and  they  were  allowed  t»adi 

4"  26  Fiet.  e,  89,  a  plea  founded  on  that  section.    Held : — 

«.  202.)  «        1.  That  the  defence  founded  on  that  section  could  not  be  pkided. 
JuriMdietion  rf  2.  That  the  objection,  if  any,  was  ground  fo|  an  spplicsiies  » 

Gpaa/y  Grarf,  the  County  Court  in  which  the  society  was  being  wound  of 

tfitr  a  trinding-'  3.  That  the  Defendants  were  personally  liable. 

1^  ordtr,  to  iiaff 

rpHE  declaration  was  by  the  Plaintiff  as  pyee  of  a 
-L  promissory  note,  alleged  to  have  been  jointly  owfc 
by  seven  defendants. 

The  Defendants  traversed  the  making  of  the  note. 

On  the  trial  before  Keatinffy  J.,  at  the  sittings  in  X(^ 
after  HUary  Term,  the  facts  which  appeared  in  evidence 
were  as  follows. 

The  note  declared  on  was  put  in  and  was  in  the  flow- 
ing form : — 

«100Z.  «J|ffly8,1861 

'^  Twelve  months  after  date  we  the  undersigDed,  being 
members  of  the  executive  committee,  on  behalf  of  ^ 
London  and  Souih-Westem  Railway  Co-aperaiive  Sodittj 
do  jointly  promise  to  pay  to  Mr.  WUHam  Oray  or  ortfer 
the  sum  of  one  hundred  poands,  value  received." 

The  above  instrument  was  signed  by  all  the  Defendaots, 


Pteading. 
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ii?ho  were  the  executive  committee  of  the  society  men-        1866. 
tioned  in  it,  and  was  witnessed  by  the  secretary  of  the        grat~ 
society;  and  was  given  to  the  Plaintiff  for  some  work  done       r^per. 
by  him  for  the  society. 

The  society  was  established  under  '^  The  Industrial  and 
Provident  Societies  Act,  1862*'  (16  &  16  Vict.  c.  31),  and 
afterwards  registered  under  ''  The  Industrial  and  Provident 
Societies  Act,  1862"  (25  &  26  Vict.  c.  87(a));  and  after 
this  action  had  been  commenced  an  order  for  winding-up 
the  society  under  ''The  Companies  Act,  1862,"  (25  &  26 
Vict.  c.  89,)  was  obtained ;  and,  for  that  purpose,  proceed- 
ings were  now  going  on  in  the  County  Court. 

By  one  of  thei  certified  rules  it  was  provided,  that  all 
contracts  entered  into  by  the  executive  committee  in  the 
name  of  the  society  for  any  purpose  relating  to  any  business 
carried  on  by  it  in  conformity  with  the  rules  should  bind 
all  its  members,  who,  in  the  event  of  a  deficiency  of  its 
assets,  should  be  liable  to  pay  all  sums  due  by  virtue  of 
such  contracts,  and  all  its  debts,  &c.,  and  that  the  signa- 
ture of  the  secretary  to  any  writing  purporting  to  be  such 
a  contract  should  be  conclusive  evidence  in  all  claims 
thereunder  that  the  same  was  entered  into  in  conformity 
with  the  rules. 

On  the  part  of  the  Defendants  it  was  insisted— First,  that 
the  Defendants  were  not  personally  liable;  and,  secondly, 
that  the  provisions  of  the  202nd  section  (5)  of  **  The  Com- 

(a)  25  &  26  Fkt.  c.  87,  f.  6,  enacts,  «  The  certificate  of  registration 
shall  Test  in  the  society  all  the  property  that  may  at  the  time  be  vested 
in  any  person  in  trust  for  the  society ;  and  all  legal  proceedings  then 
pending  by  or  against  any  such  trustee  or  other  officer  on  account  of  the 
society  may  be  prosecuted  by  or  against  the  society  in  its  regutered 
name  without  abatement." 

By  sect  17,  the  provisions  of  the  Acts  for  winding  up  companies  are 
made  applicable  to  any  society  registered  under  the  Act,  with  this  excep- 
tion, **  That  the  Court  having  jurisdiction  in  the  winding-up  shall  be  the 
County  Court  of  the  district*in  which  the  office  of  the  society  is  situated." 

(b)  25  &  26  Vici.  c.  89,  s.  202,  enacts,  <'  Where  an  oiito  has  been 
made  for  winding  up  an  unregistered  company  in  addition  to  the  pro- 
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Gray  Plaintiff  from  maintainiDg  the  action,  aa  it  was  not  shown 
^  ^'^^  that  he  had  obtained  the  leave  of  the  Court,  in  that  sec- 
tion mentioned,  to  commence  it,  and  that  this  Court  had 
no  jurisdiction. 

Under  the  direction  of  the  learned  Judge  a  verdict  was 
found  for  the  Plaintiff,  leave  being  reserved  to  the  De- 
fendants to  move  to  enter  the  verdict  for  them  upon  both 
points;  and  with  regard  to  the  defence  relied  on  under 
the  202nd  section  of  stat.  25  &  26  Vict  c.  89,  be  gave 
leave  to  put  upon  the  record  a  plea  for  the  purpose  of 
raising  that  defence  in  case  the  Court  should  think  that 
it  was  substantiated. 

In  Easter  Terra  M^Calmont  obtained  a  rule  nisi  ac- 
cordingly. 

Prentice  now  showed  cause. — ^The  Plaintiff  is  entitled 
to  retain  his  verdict.  This  was  an  unregistered  company 
in  1861,  when  the  note  was  given.  Assuming,  however, 
that  it  is  open  to  the  Defendants  to  defend  themselves  under 
the  202nd  section  of  ''The  Companies  Act,  1862,"  that 
defence  cannot  be  pleaded.  Their  proper  course  was  to 
apply  to  the  Court  of  Chancery,  or  the  County  Court  which 
has  jurisdiction  in  the  winding-up,  to  restrain  the  action. 
This  action  is  not  brought  against  the  Defendants  as  coo- 
tributories,  but  as  being  personally  jointly  liable  on  the  note ; 
and  on  such  an  instrument  they  are  personally  responsible. 
In  Penkivil  v.  Connell  (a),  the  Defendant,  a  director  and 
shareholder  in  a  joint-stock  company,  together  with  three 
others,  made  the  following  promissory  note:— ''We,  the 
directors  of  the  Royal  Bank  of  Australia,  for  ourselves 

▼isions  hereinbefore  contained  in  the  case  of  oompanieB  formed  under  lliiB 
Act,  it  is  hereby  further  provided  that  no  suit,  action,  or  other  legal  pro* 
ceeding  shall  be  commenced  or  proceeded  with  against  any  contributory 
of  the  company  in  respect  of  any  debt  of  the  company,  except  with  lb* 
leave  of  thSCourt,  and  subject  to  such  terms  as  the  Court  may  impose." 
{b)  5  Ex.  38K 
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and  the  other  shareholders  of  this  company,  jointly  and  186& 
severally  promise  to  pay  G*  JT.  W,  or  bearer,  oh  &c.,  for  Grat 
value  received  on  account  of  the  company."  Signed,  &c.|  fLAPBi^. 
A.  JB,,  C.  jD.,  E.  F.,  G.  H.,  "  Directors."  The  Defendant 
having  been  sued  thereon  in  his  individual  character,  it  was 
held  that  the  case  did  not  fall  within  the  Joint-Stock  Com- 
panies Winding-up  Act,  1 1  &  12  Vict,  c.  46,  8»  73,  and  that 
there  was  no  ground  for  staying  the  action  until  the  Plaintiff 
should  have  proved  his  debt  before  the  Master  appointed 
to  wind  up  the  affairs  of  the  company.  In  that  case 
Alderson,  B.,  says,  at  p.  385:  ''The  Court,  no  doubt, 
under  particular  circumstances,  has  power  to  stay  actions 
brought  against  members  of  public  companies, — as,  for 
instance,  where  a  person  is  sued  as  a  member  of  the  pro- 
visional committee,  after  an  oflScial  manager  has  been  ap- 
pointed to  wind  up  the  affairs  of  the  company.  But,  in 
the  present  case,  the  Defendant  is  not  sued  for  a  debt  due 
by  him  as  a  member  of  the  company,  but  for  the  recovery 
of  a  debt  for  which  he  is  personally  and  individually  re- 
sponsible, and  for  which  he  would  be  equally  so  if  no 
company  existed."  [JByUs,  J.,  referred  to  Healey  v. 
Story  (a),  where  the  Defendants,  who  were  directors  of  a 
joint-stock  newspaper  company,  were  held  personally  liable 
on  a  note  signed  by  them  as  directors,  wherein  the  con- 
sideration was  expressed  to  be  value  received  on.  behalf 
of  the  Wesleyan  Newspaper  Association,  and  the  words 
"jointly  and  severally"  were  held  equivalent  to  jointly  and 
personally.  Linton  and  another  v.  The  Blaheney  Joint 
Co-operative  Industrial  Society  (b)  was  also  referred  to.  In 
that  case  it  was  held,  on  the  authority  of  Dean  v.  Mel* 
lard  (c),  that  an  industrial  society  formed  before  the  passing 
of  "The  Industrial  and  Provident  Societies  Act,  1862," 
cannot,  although  subsequently  registered  under  that  Act, 


(«)  3  Ex.  3.  (6)  3  H.  if  C,  Et.  853. 

(c)  15  C.B,  A^S.  19. 
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IS66.       be  sued  as  a  corporation,  in  an  action  commeDced  after 
Okay        the  passing  of  the  Act,  for  a  debt  incurred  prerioadj 
thereto.] 

He  was  stopped. 

M*CalmofU  in  support  of  the  rule. — ^The  defendaots 
are  not  individually  liable  on  this  note.    One  distioctioo 
between  HeaUy  r.  Story  (a)  and  this  case  is,  that  there 
the  makers  of  the  note  promise  to  be  "jointly  and  im- 
rally'*  liable.    It  cannot  be  disputed  that  this  was  properi; 
a  debt  of  the  society,  and  the  6th  section  of  ''  The  iDdos- 
trial  and  Provident  Societies  Act,  1862,''  under  which  this 
society  has  been  registered,  vests  in  the  society  aU  the  pro- 
perty vested  in  trust  for  it     In  Dean  v.  MeUard{b)  it  was 
held  that  the  effect  of  the  repeal  of  17  &  18  Vict.  c.  25,i.  1, 
and  16  Sc  16  Vict.  c.  31,  by  25  &  26  Vict.  c.  87,  was  to 
render  the  members  of  the  society  individually  liaUe  to  be 
sued  in  respect  of  a  contract  made  by  the  society  prior  to 
the  passing  of  the  repealing  Act,  for  which  no  action  was  tbeo 
pending.     [jEVfe,  C.  J.     If  you  are  entitled  to  any  redress 
it  is  in  the  County  Court;  but  it  is  clear  that  this  is  ool 
the  proper  subject  of  a  plea ;  and  the  best  that  could  be 
drawn  would  not  assist  you.]     It  was  proposed  to  add  a 
plea  that  this  Court  had  no  jurisdiction.    In  Hendent^, 
app.  V.  JBamber,  resp.  (c),  it  was   held  in  the  Gommoo 
Pleas  that  no  appeal  lies  to  that  Court  from  the  County 
Court,  in  respect  of  an  order  made  in  exercise  of  its  powers 
under  stat  26  &  26  VicL  c.  87,  s.  17 ;  but  it  seems  doubtful, 
on  the  authority  of  that  case,  whether  the  County  Court, 
under  the  authority  conferred  upon  it  by  that  statate,  has 
power  to  make  an  order  restraining  proceedings  in  the 
Liverpool  Passage  Court  against  a  member  of  an  iodostnal 

(a)  3  Ex.  3.  (6)  15  C\  B.,  N.  S.  19. 

(c)  19  C.  B.,  N.  S.  640. 
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society  registered  under  stat  25  &  26  Ftct  c.  89,  which        1866. 

is  being  wound  up  under  the  17th  section  of  the  former        oii^^ 

Act  „  «• 

Rapbr* 

Erle,  C.  J.  I  am  clearly  of  opinion  that  the  plea  sug- 
gest could  not  be  put  -upon  the  record,  as  the  matter  is 
not  the  subject  of  a  plea.  If  the  other  questions  had  been 
raised  the  Court  would  have  had  no  difficulty  in  dealing 
with  them. 

WiLLBS,  Bylbs  and  Smith,  JJ.,  concurred. 

Rule  discharged. 
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Gumkwarden,    1. 
Paritk  eomtUf' 
hig  qfaevtral 

Outomfor  ap' 
pointing  cAnrcA- 
iMtrden, 
Separation  qf 
township  from 
parish. 
Efset  rfon 
eustonu 

Ordor  in  eonneil 
ertating  now 


JLviaonco* 
DoelaratUm  of 
doeeased  rector, 
DeelaraHon  &e- 
fore  entering 
«^gke  under  staU 

e.  62,  s.  9. 
JUsjwnderrf 
Plasntifs. 
Amendment. 
C.  L,  P,  Jet, 
1860  (23  ^  24 
VieL  e.  126, 
«.  19). 


Bremner  and  Others  v.  Huix. 

The  pariih  of  Frestwieh,  down  to  1848,  consuted  of  six  townihipf  or  kin- 
lets;  and  the  entries  in  the  parUh  booke,  from  1682  down  to  tiutjeir, 
ihowed  that  with  few  exceptioni  lix  penoni  were  annoailj  appoisted 
churchwardens  for  the  parish,  and  in  manir  of  the  entries  the  dsbmi  of 
the  six  townships  were  written  opposite  the  Dames  of  the  sii  churck- 
wardens  respectively.    With  regard  to  the  election  of  churchwarden  far 
the  township  of  PrestwicK  one  of  the  six,  amongst  other  witneaei,tb( 
present  and  a  former  rector  of  the  parish,  and  an  incumbent  of  inothw 
church  in  the  parish  who  had  been  curate  of  the  parish  in  I82d,  ud 
hsd  married  the  daughter  of  a  former  rector  of  the  ^rish  who  hid 
held  the  rectory  for  fifW  years,  and  had  told  his  son-m-lsw  what  (he 
custom  was,  stated  that  it  was  the  custom  in  that  township  for  the  out- 
going churchwarden  for  that  township  to  present  two  names  to  tbe 
rector  of  the  parish,  and  for  him  to  appoint  one.     It  appeand,  hov- 
ever,  that  the  mode  of  presentment  was  sometimes  ▼erbal  sod  loae- 
times  in  writing;  that  occasionally  three  names  were  presented, ■« 
aomeUmes  the  rector  had  reouested  the  person  in  office  to  coocioaeiB 
office  for  the  next  year,  and  no  presentment  was  made.    In  the  odw 
five  townships  the  custom  waa  for  the  inhabitanta  of  each,  bYsnaBooal 
meeting,  to  nominate  two  for  each  respectively,  and  for  toe  rector  id 
appoint  one;  and  it  appeared  that  in  1826  a  similar  meeting  had  bca 
held  for  the  township  of  Prestwieh^  at  which  it  was  resolved  that  fi« 
persons,  whose  names  were  mentioned,  should  be  nominated,  ino  nst 
one  of  those  was  in  fact  appointed;    hut,  as  he  was  tbe  outgoiog 
churchwarden,  there  was  nothing  to  show  that  he  hsd  not  been  re- 
quested by  the  rector  to  continue  in  office.    In  1848,  Whit^eU,eMCl 
the  hamlets,  was  separated  from  the  parish,  and  by  order  in  coosfli 
created  a  separate  rectory,  and  thenceforth  took  no  part  eiihaintbe 
election  of  a  churchwarden  or  contributing  to  the  rates  for  the  rest  w 
the  parish,  for  which,  thenceforth,  five  churchwardens  only  wew  *?• 
pointed.     In  1863  tlie  ratepayers  of  the  township  of  Prestwkk  at  i 
vestry  meeting  nominated  the  Defendant  and  another  for  their  o""**/" 
be  forwarded  to  the  rector  for  him  to  select  one  to  be  churchwarden  w 
the  township,  and,  notwithstanding  that  the  rector,  the  ^^S^ 
having  been  forwarded  to  him,  appointed  neither:  tbe  ^^^^^"^ 
professing  to  act  as  a  churchwarden  for  the  parish,  collected  certai 
sums  from  ratepayers  in  the  township  of  Prestwieh  in  pty^nf" 
church  rates  for  that  year.    Upon  a  special  case  stated  in  as  '^^^^.^ 
five  persons  claiming  to  he  churchwardens  of  the  parish,  as  ^f^^ 
the  five  townships  other  than  Whitefield,  for  money  had  aod  receiteo, 
the  Court  having  liberty  to  draw  inferences  of  fact.  Held  :— 

1.  That  the  Defendant  was  not  entitled  to  retain  the  money' 

2.  That  it  was  to  he  inferred  from  the  evidence  that  the  cMtoB  m 

respect  of  the  township  of  Prestwieh  was  for  the  •"yVj 
churchwarden  for  that  townshi])  to  present  the  nsinei  w    ^ 
persons  to  the  rector,  and  for  hira  to  appoint  one  of  thoae 
be  the  churchwarden  for  the  ensuing  year.  ^^ 

8.  Concessum,  that  the  custom  was  valid ;  and  held,  "•*  "    j^^ 
not  disproved  by  the  instances  of  occasional  <J'P*'*'!*,?Sitf 

4.  That  it  waa  not  destroyed  by  the  hamlet  of  ^^^''l^ 
separated  from  the  rest  of  the  parish  and  crated  •  «!"'* 
rectory  in  1848. 
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'S*  Held  by  Slue,  J.,  that  the  declaimtioo  of  the  deceased  reptor  waa 
admiaaible. 

S.  Of  the  five  Plaintiffs,  the  Plaintiff,  who  represented  the  township  of 
Prttiwiek,  and  two  others,  had  duly  made  the  declaration  required  hy 
5  &  6  Win,  4,  e.  62,  «.  9 ;  hut  of  the  two  remaining,  L.  and  H.,  L.,  who 
had  been  churchwarden  for  the  preceding  year,  and  had  made  the  de- 
claration then,  had  made  no  second  declaration,  and  ff.  had  not 
made  it  until  after  this  action  was  commenced ;  hut  one  A.,  who  in 
the  previous  year  had  been  churchwarden  for  the  same  township 
whicn  H.  now  claimed  to  represent,  consented  to  be  joined  as  Plaintiff. 
Upon  objection  that  two  of  the  Plaintiffs  were  disqualified,  and  that  the 
five  were  therefore  disentitled  by  the  statute  from  suing,  Held:^* 

1.  That  under  the  23  &  24  Viet,  c,  126,  «.  19,  if  necessary  the 

names  of  all  the  disqualified  Plaintiffs  might  be  struck  out 

2.  That  an  out-going  churchwarden  continues  in  office  without 

beinff  re- sworn  till  a  new  one  is  appointed,  and  therefore, 
semble,  that  L,  was  not  disqualified. 

fllHE  declaration  was  for  money  received  by  the  Defen- 
dant  for  the  use  of  the  PlaintiflTs^  and  upon  an  account 
stated;  and  the  particulars  of  demand  showed  that  the 
action  was  brought  by  five  Plain tifis,  as  the  church  war* 
dens  of  the  parish  of  Prestwich,  to  recover  from  the 
Defendant  all  monies  received  by  him  on  account  of  a 
church  rate  for  that  parish,  under  colour  and  pretence  of 
the  Defendant  being  churchwarden  of  the  said  parish. 
Plea,  never  indebted. 

The  cause  came  on  to  be  tried  before  Shee,  J.  at  the 
Liverpool  spring  assizes,  1864,  when  a  verdict  was  entered 
for  the  Plaintiffs  for  6/.,  with  leave  to  the  Defendant  to 
move  to  enter  a  verdict  for  him  or  a  nonsuit  on  all  the 
points  open  upon  the  evidence  :  the  Court  to  be  at  liberty 
to  draw  any  inferences  of  fact  from  the  evidence  received 
as  to  the  custom  relied  on  for  the  Plaintiffs. 

In  April,  1864,  a  rule  ni&i  was  accordingly  granted ;  but 
in  the  following  Trinity  Term  it  was  ordered  that  a  special 
case  should  be  stated  to  raise  all  the  points,  and  to  consist 
of  the  evidence  given  upon  the  trial,  to  be  taken  from  the 
J  udge's  notes,  supplemented,  if  necessary,  by  the  short-hand 
writer's  notes  at  the  trial ;  that  the  parish  books  should  be 
produced  upon  the  argument,  and  be  taken  as  part  of  the 
case,  the  Court  to  have  all  the  powers  reserved  by  the 
Judge ;  and  the  parties  agreed  upon  the  following : — 

The  Plaintiffs  claimed  to  be  the  churchwardens  for  the 


1866. 


Brbmmbr. 
Hull. 
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1866.       parish  of  Presiwieh  in  the  coonty  of  La$iea$ier,  the  Pbin- 
BftBMHSR     ^^  Bremner  claiming  to  be  and  to  act  aa  one  of  raeb 
HoLL.       church  wardens,  as  representing  the  townahip  of  Pmimuii, 
which  forms  part  of  that  parish. 

The  Plaintiff  Royle  claimed  to  be  and  to  act  as  another 
of  sach  churchwardens  as  representing  the  bamlet  odJu- 
worth  in  the  township  of  PUkingUm,  which  also  fonns 
part  of  the  said  parish ;  and  the  Plaintiflb  Walker,  HeaUm, 
and  Lancashire,  each  claimed  to  be  and  to  act  as  aootber 
of  such  churchwardensi  as  representing  respectively  the 
townships  of  Great  and  Little  Heaton,  the  townships  d 
Tonge  and  AlhringUm,  and  the  hamlet  of  Outwood,  also  in 
the  township  of  Pilkington,  which  form  the  remainiog 
parts  of  the  parish. 

The  Defendant  also  claimed  to  be  and  to  act  as  church- 
warden for  the  parish  of  Prestwich,  as  represeotiog  tk 
township  of  Prestwich  ;  and  the  amount  sought  to  be  r^ 
covered  was  received  by  him,  professing  to  act  as  such 
churchwarden,  in  respect  of  a  church  rate  of  one  penny  io 
the  pound  laid  on  that  parish. 

It  was  aUeged  on  the  part  of  the  Plaintiffs  that  a  castm 
or  usage  had  existed  from  time  immemorial  in  the  parish 
of  Prestwich  for  the  nomination  and  appointment  of  the 
churchwardens  of  the  parish,  and  that  such  custom  is  as 
follows ;  that  is  to  say : — Two  fit  and  proper  persons  are 
nominated  by  an  annual  meeting  of  the  ratepayers  withio 
the  hamlet  of  Unsworth  held  for  that  and  for  other  pur- 
poses ;  two  by  an  annual  meeting  of  the  ratepayers  withiB 
the  townships  of  Great  and  Little  Heaton  held  for  that 
and  other  purposes ;  two  by  an  annual  meeting  bdd  lor 
that  and  other  purposes  alternately  at  Tonge  and  AlktV' 
ton  of  the  ratepayers  within  those  townships  respectively; 
two  by  an  annual  meeting  held  for  that  and  other  purposes 
by  the  ratepayers  of  Outwood  in  the  township  otPw^' 
ton,  and  two  by  the  outgoing  churchwarden  in  respect  oft^ 
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township  ofPresiwich;  and  that  the  rector  appoints  one  of       1866. 
the  two  nominated  by  the  meeting  of  the  ratepayers  within     Brbhmbk 
the  hamlet  of  Unswcrth  ;  one  of  the  two  nominated  by  the        hJIu 
meeting  of  the  ratepayers  within  the  townships  of  Qreat 
and  Liiile  Heaton,  one  of  the  two  nominated  by  the  meet- 
ing of  the  ratepayers  within  the  townships  of  Tonge  or 
Alkringtonf  one  of  the  two  nominated  by  the  meeting  of 
the  ratepayers  within  the  hamlet  of  Outwood,  and  one  of 
the  two  nominated  by  the  outgoing  churchwarden  in  respect 
oj  the  township  of  Prestwich  :—9xtd  that  each  of  the  persons 
so  appointed  is  a  churchwarden  for  the  whole  of  the  parish, 
as  representing  the  hamlet  or  township  by  or  in  respect  of 
vhich  he  has  been  nominated. 

The  Defendant,  on  the  other  hand,  denied  the  custom  as 
respects  the  township  of  Prestwichy  and  Ejected  that  even 
if  it  did  exist  it  was  not  a  good,  valid  and  binding  custom, 
and  had  been  departed  from  and  determined ;  and  further, 
that  the  Plaintiffs  were  not  proved  to  be  duly  elected  and 
appointed  churchwardens,  and  that  tliey  or  some  of  them 
had  not  made  the  necessary  declarations  before  entering 
on  oflSce. 

The  evidence  given  on  the  part  of  the  Plaintiffs,  so  far  as 
material,  was  as  follows : — 

The  Key.  Henry  Mildred  Birch  deposed  as  follows :— * 
I  am  rector  of  the  parish  of  Prestwich.  I  was  inducted  in 
Jfoy,  1852.  It  is  a  lai^e  parish.  It  consists  of  the  town- 
ships of  Outwood,  Uhsworthf  Great  and  Little  Heaton, 
Tonge,  with  Alkrington  and  Prestwich.  Whitejield  has 
been  separated.  There  were  formerly  six  hamlets  or  town- 
ships  in  the  parish,  but  now  there  are  five  only.  As  to 
Prestwich,  invariably  the  outgoing  churchwarden  has 
either  communicated  to  me  verbally  or  has  sent  me  in  a  list 
of  those  whom  he  has  presented  to  me  for  the  selection  by 
me  of  one  of  them  as  his  successor,  and  I  have  selected 
one  and  announced  my  selection  at  tlie  Easter  Meeting 
of  the   parishioners.      As   to   Pilhington,   consisting   of 
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1866.        Whiiefiddf  Uhsworth  and  Ouiwoodf  I  received  a  comma- 
BftBHiiBE     nicatioD  sometimes  verbally,  sometimes  in  writiDg,  present- 

HoLL  '°S  ^^^  ^^^  ^^  more,  sometimes  three  persons  to  be 
saocessors  to  the  outgoing  charchwarden,  out  of  whom  I 
have  made  my  selection  and  announced  it  as  before.  This 
custom  also  applies  to  Tonge  cum  Alkrington  and  the  two 
Heatans.    Prior  to  JSaster,  1863,  I  received  the  Est  of 

names  for  the  four  townships  besides  Presiwich Asto 

the  township  of  Pre$twichj  I  received  a  communication,  i 
believe  in  writing,  from  the  outgoing  churchwarden.    The 
four   Plaintifis,  Raffle,  Walker,  Heaton,  and  Zaneoikin, 
were  named  for  the  other  four  townships  respectively.  [A 
notice  was  here  put  in,  dated  7th  April,  1863,  signed  bj 
Buckley,  who  was  churchwarden  for  Prestwick  from  Sastar, 
1862,  to  Easter,  1 863,  addressed  to  the  rector,  which  was  as 
follows,  viz  ] :  ''  I  beg  to  propose  as  my  successor  as  cfaurcb- 
warden  for  the  ensuing  year  one  of  the  following  gentle- 
men— Mr.  John  A,  Bremner  and  Mr.  Edward  BremnerJ* 
On  the  8th  of  April,  1863,   a  meeting  of  parisbioDers 
for   laying   a   church   rate,   Sec,  was    held   pursuaDt  to 
notice  :— [This  document  was  headed.  Parish  ofPrettwicit 
and  stated  that  a  vestry  meeting  would  be  held  in  the 
parish  church  on  the  8th  of  April  next,  for  the  purpose  of 
making  a  rate  for  the  repairs  of  the  church  of  the  parish 
for  the  coming  year,  and  for  such  other  expenses  as  are  b; 
law  chargeable  on  the  church  rate.     It  was  dated  the  27m 
of  ilfarcA,  1863,  and  signed  by  the  rector  and  by  Buddef 
and  Wa/ker,  churchwardens.]     At  that  meeting  I  wid  / 
had  appointed  the  6ve  Plaintiffs  to  serve  the  office.    Mr. 
Bremner  was  appointed  by  me  for  Prestwick ;  and  R<^^i 
Walker,  Beaton  and  Lancashire  for  the  other  townships. 
A  rate  of  Id.  in  pound  was  proposed  at  the  meeting,  and 
carried  with  only  two  dissentients.     I  never  hehrd  Bnj 
objection    to    this    mode   of   appointing    churchwardens 
until  1862. 

[A  letter  from  Francis  Robinson,  one  of  the  finn  of 
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JSigson  and  Robinson^  solicitors,  at  Manchester^  to  the       1866. 
witness,  dated  Prestwich,  29th  March^  1862,  and  contain-     Brbmnek 
ing  the  following  extract,  was  pat  in  and  read:]—  Hulu 

**l  am  desired  to  call  your  attention  to  the  present 
position  of  the  church  at  PrestwicA,  so  far  as  regards  the 
oflEice  of  churchwarden.  For  some  time  past  a  practice 
seems  to  have  prevailed  for  one  churchwarden  only  to  be 
appointed,  a  practice  which  is  now  found  to  be  incon^ 
venient  to  the  laity,  and  detrimental  to  the  best  interests 
of  the  church.  I  am  sure  I  need  not  bring  to  your  notice 
that  by  the  common  law  of  Emgland^  which  binds  both 
clergy  and  laity,  and  by  the  canons  of  1603,  which  bind 
the  clergy,  churchwardens  are  to  be  chosen  by  the  joint 
consent  of  the  minister  and  parishioners  if  they  can  agree, 
but  if  they  cannot  agree  upon  such  then  the  minister  is 
to  choose  one  and  the  parishioners  another,  and  that  with- 
out such  joint  and  several  consent  none  are  to  take  upon 
themselves  the  office  of  churchwarden.  I  am  desired 
further  to  state  to  you  that  it  is  the  intention  of  the 
parishioners  of  Presiwich  to  act  upon  their  undoubted 
right  at  the  ensuing  Hosier  of  appointing  one  churchwarden. 
I  beg  to  assure  you  that  in  taking  this  step  I  and  the 
inhabitants  with  whom  I  act  have  no  desire  to  interfere 
with  your  rights  or  powers  as  rector." 

The  witness  further  deposed  that  he  received  a  notice 
signed  Higson  and  Robinson^  dated  26th  Aprils  1862,  and 
addressed  to  the  rector,  churchwardens,  and  overseers  act- 
ing for  Presiwich,  which,  after  stating  that  the  writers 
were  instructed  by  certain  ratepayers  of  Presiwich  to  for- 
ward a  copy  of  an  amended  resolution,  which  the  rector 
as  chairman  had  refused  to  put  to  the  vestry  meeting  at 
Presiwich  on  the  23rd  inst.,  and  that  the  real  purport  of 
the  proposed  amend  loent  was  to  call  a  vestry  meeting  for 
the  appointment  of  churchwardens,  proceeded : — 

''  We  request  you  to  call  a  vestry  meeting  in  conformity 
with  the  Act  of  Parliament  for  the  purpose  of  properly 
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1866.       appointing  churchwardens.     It  is  necessary  to  make  this 
Beemnbr      request  to  you,  because,  if  you  reFuse  or  decline  to  comply 

Hull.  ^'^^  ^^  ^^  ^^^  instructed  to  apply  to  the  Court  of  Queen's 
Bench  for  a  mandamus  to  compel  you  or  some  of  yon  to 
call  such  a  meeting.*' 

The  witness  also  received  a  notice  dated  16th  Jtarck, 
1863y  signed  by  Robinson  and  three  ratepayers  in  the 
township  of  Prestwich,  requesting  that  a  meeting  of  the 
inhabitants  of  that  township  should  be  held  on  or  aboot 
the  25th  day  of  March  then  next  ensuing,  in  some  conve- 
nient place  in  the  townsh ip,  "  to  fix  upon  fit  and  proper  per- 
sonsy  whose  names  are  to  be  forwarded  to  the  rector  of 
Presiwich  as  fit  and  proper  persons  from  whom  he  may  se- 
lect and  choose  one  to  fill  the  office  of  churchwarden  for  the 
parish  of  Presttoich,  in  respect  of  the  township  o£Prestwiek, 
for  the  ensuing  year."  To  that  he  sent  a  courteous  answer. 
The  churchwardens  have  each  a  seat  in  the  church  of 
PresitoicAf  and  a  mace  with  a  silver  top. 

In  cross-examination  the  witness  stated : — I  was  ap- 
pointed in  1852.  Mr.  Buckley  generally  returned  two  or 
three  names;  sometimes  two,  sometimes  three,  never  one; 
not  always  in  writing,  sometimes  written,  sometimes  verbal. 
As  to  the  other  townships,  sometimes  two,  sometimes  three 
were  returned.  I  think,  on  consideration,  it  was  two,  not 
three.    I  see  nothing  in  the  minutes  (a)  about  the  appoint- 

(a)  The  entiy  in  the  parish  books  for  1682  was  beaded  "  The  church- 
wardens elected  and  chosen  for  the  parish  of  Prettwich  for  the  3'ear  I6S2 
are  as  followeth :"  and  then  merely  the  names  of  six  persons  were  men- 
tioned, and  the  subsequent  entries,  under  similar  headings,  down  to  1826, 
with  three  or  four  exceptions,  mentioned  six  persons-  The  entry  for 
1701  mentioned  seven  names.  That  for  1704  five  only,  mentioning  one 
of  those  as  "  John  Eeyvoood  p.  William  Betfwood  de  Oimbjfgka.'*  That 
for  1707  mentioned  seven  names,  three  of  tliose  thus :  ^*Abrakom  Huiion 
p.  Fkamet^  Jamet  Uulton  p.  John  Younge,  Janm  Cotliifge,  jr..  Lower 
Haute"  That  for  1717  mentioned  six  names,  and  tl.ree  of  those  thus : — 
**  John  Scholet,  for  Stand  Hall ;  Francit  Brown  for  PeUr  Seddon^  end 
Thurston  Smethhurtt  for  Mr.  Scholez*  tenement  in  UnMworth"  That  for 
1722,  six  names,  and  one  of  these  as  *'  John  SchoU*  for  FraMis  Syddoi, 
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ment  of  churchwardens  in  1862.  For  lHM,April,  no  minute.        1866. 
For  1866,  10th  Aprils  there  is  the  following  minute: —     Bebmmbe 
The  rector  reported  to  the  meeting  that  he  had  appointed        nl'j,^, 
Mr.  John  Buckley^  of  Prestwich^  to  be  warden  for  the 
ensuing  year,  and  that  he  had  consented  to  act    This  is 
the  first  time  in  my  incumbency  that  such  an  entry  ap- 
pears in  the  minutes.     I  cannot  say  whether  one  or  more 
vras  presented  to  me  for  that  year,  or  whether  verbally  or 
in  writing;  I  cannot  say  positively  that  there  were  more 
than  one  name,  but  I  believe  there  were.    The  next  minute 
18 — ^The  rector  also  reported  that  he  had  accepted  the 
nominatipn  of  Mr.  M.  Lee  as  warden  for  Oreai  and  JMiU 
Heatcn^  Mr.  Edward  EUam  for  Outwoodf  Mr.  Samuel 
Stttbbs  tor  Alkrinffian  and  Tanged  and  Mr.  Leonard  Clayton 
Mnsworth.    For  1866,  28th  March,  there  is  the  following 
minute : — ^The  rector  reported  to  the  meeting  that  he  had 
requested  Mr.  Buckley  to  continue  to  hold    the   office 
of  churchwarden    for  the   ensuing   year,    and    that  he 
had  consented  to    do  so:    also  that  he  had  accepted 
the  nomination   of  Mr.  Jonathan  Whitehead  for  Crreat 
and  Little  Heaton,  and  of  Mr.  James  Andrews  for  Tonge 
and  Alkrington.     I   do  not  know  whether  others   had 
been  chosen  for  the  other  townships.     Should  it  happen 

at  CowdaU*  That  for  1728  is  <<  Lawrence  Chapman,  William  Ueywood, 
0th.  Walk.  Milne  for  LiltU  Heaton,  Jno.  Ogden  for  Jos.  HoUon, 
Jothua  Hardmany  James  Deardon  for  the  Rev.  Jacob  Scholes,  Lawrence 
Hey  for  Jamet  Meadowcrq/t"  The  entries  for  1733  and  1734  mention 
■ix  names*  and  in  each. entry  '*  John  Smethunt  for  Widow  GatheU^  In 
those  for  1747  and  1753,  persons  are  mentioned  as  serving  for  others. 
In  1756,  the  entry  is :  **  Presiwich,  James  Oldham^  who  served  for 
Kkhanf  Wilton^  for  Poppythome  2  Beatons,  Roger  Wrigley  served  for 
BMhard  Mills,  John  Wrigley  for  hin^elf,  Mr.  Adam  Scholet  for  himself, 
James  Croker  for  himself,  Biehard  Thorp  for  Renry  Grundy.**  In  most 
of  the  subsequent  entries  down  to  1811,  the  particular  township  or  ham- 
let is  mentioned,  as  well  as  the  name  of  the  churchwarden  representing 
it,  and  in  1815, 1821, 1822,  the  entries  are  in  the  like  form;  but  in  the 
following  years,  down  to  1826,  the  names  of  the  charchwardens  only  are 
specified. 
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1866*       elicit  new  church  wardens  were  not  appointed  for  any  towo* 
Bebmnek      *^^P»  *^®  outgoing  churchwardens  would  remain  cbarch- 
*•  wardens.     [It  further  appeared  from  the  evidence  of  this 

witness  that  the  entries  in  each  year  from  17th  Aprils  1857, 
to  3rd  April,  I860,  inclusive,  were  very  similar  to  the 
preceding;  Mr.  Buckley  being  appointed  by  the  rector  in  ' 
each  year  churchwarden  for  Prestuich.    The  witness  con- 
tinned  :— ]   On  3rd  April,  1 861,  Mr.  BilHng  (the  carete),iD 
the  absence  of  the  rector,  in  the  chair,  there  is  the  follow- 
ing minute : — A  letter  from  Mr.  Birch,  the  rector,  was  read 
to  the  meeting  by  the  chairman,  in  which  he  nomiuated 
Mr.  Buckley  as  churchwarden  for  the  ensuing  year,  and 
stated  that  he  accepted  the  nomination  of  Mr.  Walker  2s 
churchwaixlen  for  Heaton  for  the  ensuing  year.    In  hit 
manner  the  names  of  the  wardens  for  the  other  townships 
are  mentioned.    On  23rd  April,  1862,  Mr.  Birch  in  the 
chair,  there  is  the  following  minute :— The  chairman  stated 
that  the  following  were  appointed  wardens  for  the  ensuiog 
year ;  then  Mr.  John  Buckley  for  Prestwich,  and  then  the 
names  of  the  other  Plaintiffs  for  the  other  townships.   I  re- 
member at  this  meeting  an  amendment  being  moved  by  ooe 
of  the  ratepayers — I  think  Mr.  Robinson — and  I  dedioed 
to  put  it  to  the  meeting.    It  was  to  the  effect  that  a  rate 
should  not  be  laid  till  a  meeting  was  held  for  nominating 
churchwardens.     It  was  an  amendment  upon  a  resolutioii 
that  a  rate  be  laid.     Since  I  have  been  incumbent  the 
chancel  has  been  enlarged  and  a  new  vestry  built;  there 
were  five  churchwardens  at  that  time.     A  tablet,  com- 
memorative, with   names  attached,  was  put  up  in  the 
chancel  of  the  church.    The  inscription  on  the  tablet  is:— 
"  The  chancel  of  this  church  was  enlarged  and  a  qe^ 
vestry  built  a.d.  1861.    H.  M.  Birch,  M.A.,  rector;  /. 
Buckley,  R.  D.   Walker,  churchwardens.*'     The  oiber 
churchwardens  are  not  mentioned.      It  is  a  great  lapses 
which  can  be  rectified,  and  I  will  take  care  it  is.   Over 
the  church  porch  there  is  an  inscription,  in  which  the 
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names  of  six  churchwardens  are  mentioDed,  stating  that       1866. 
they  raised  the  church  and  rebuilt  the  porch  in  1756.    An     BtfEMMSR 
inscription  also  on  a  stone  outside  a  hearse  house,  dated       hull. 
1827,  mentions  six  churchwardens,  and  states  that  the 
churchyard  was  enlarged  and  fenced  at  the  expense  of  the 
parish  and  finished  in  that  year. 

Re-examined :  — The  two  wardens  whose  names  are  on 
the  tablet  were  really  clerks  of  the  works;  I  ought  to 
have  put  the  names  of  the  other  churchwardens  on  it. 
Generally  two  names  were  presented  orally  or  in  writing. 
In  the  years  where  the  entry  of  appointment  is  in  respect 
of  only  two  townships,  nevertheless  five  were  appointed 
and  acted.  When  church-rates  are  made  they  all  go  into 
one  fund. 

Dr.  John  jRushton  stated  as  follows : — I  am  now  vicar 
of  Blackburn.  In  1847  I  became  rector  of  Presiwich, 
and  continued  so  to  the  spring  of  1852.  When  I  first  came 
there  were  six  churchwardens  in  Presturich,  one  for  each 
hamlet ;  they  were  afterwards  reduced  to  five  on  the  creation 
of  the  rectory  of  All  Saints  Stand,  in  Whitefield,  which 
was  one  of  the  hamlets  which  returned  a  churchwarden. 
[The  order  in  council  was  read  (a),  and  the  witness  pro- 

(a)  This  order  was  dated :  At  the  Court  at  Biulunghom  Palace^  the 
2nd  of  March,  1848.  Present,  the  Queen's  most  excellent  Majesty  in 
Council.  It  recited  that  the  ecclesiastical  commissioners  for  England 
had,  in  pursuance  of  3  &  4  Vict,  c.  113  (6),  prepared  and  laid  before  her 
Majesty  in  Council  a  scheme  bearing  date  the  17th  of  February ^  1848, 
for  apportioning  the  income  of  Pratwkh,  in  the  county  of  LancanUr 
and  diocese  of  Manchattr,  between  that  rectory  and  the  perpetual 
curacy  of  AU  Saintt  Standf  in  the  same  county  and  diocese ;  that  it  was 
by  the  Act  enacted  that  arrangements  might  be  made  by  the  authority 
therein  provided  for  the  apportionment  of  the  income  of  two  benefices 
belonging  to  the  same  patron  between  the  incumbents  or  ministers  of  such 
benefices,  or  the  churches  or  chapels  connected  therewith ;  provided  that 
no  such  arrangement  should  be  made  in  any  case  so  as  to  prejudice  the 
interests  of  any  existing  incumbent,  nor  without  the  consent  of  the  bish<^ 
of  the  diocese;  that  Thomai  Earl  of  Wilton  was  patron  of  the  rectory  of 


(6)  See  $ectt.  72,  73,  74. 
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ceeded :— ]  WhiiefieU  in  one  of  the  hamlets  of  the  town- 
ship of  Pilkingion,  and  AU  Saints  Stand  was  a  chorcb 
in  that  hamlet.  No  churchwarden  was  appoioted  (too 
that  time  for  WAUefield  to  serve  for  the  parish  of  Pmtttkk, 
and  the  inhabitants  of  Wkitefield  did  not  contribute  to  tbe 
church-rates  of  Prestwich  from  that  time.  There  vas 
always  a  separate  churchwarden  for  Prestwich  towDship. 
He  was  appointed  by  the  rector  selecting  one  name  out  of 
two  given  htm  by  the  churchwarden  of  the  previoos  year. 


(fie)  Pretiwkkf  and  of  the  perpetual  eaiacy  of  AU  Satnit  Slnd,  a^ 
that  both  the  said  benefices  were  in  the  diocese  of  ManckeUer;  tkittbe 
fectory  of  Prestwich  was  endowed,  amongst  other  modes,  with  i  not- 
charge  in  lien  of  the  tithes  arising  within  the  hamlet  t>f  l/xivorfl,  k 
the  township  of  PiOungton  in  the  same  parish,  and  amounting  b  tk 
vhole  to  the  gross  annual  sum  of  £101 :  18s.  Wd, ;  that  the  sToige 
annual  income  of  the  perpetual  curacy  of  AU  Sointi  Stand  wai  bdffr 
£200,  and  the  population  thereof  exceeded  6,000 ;  that  a  desire  had  been 
expressed  by  the  Earl  of  WUton  that  arrangements  should  be  msde  fa 
apportioning  the  income  of  the  rectory  of  PrtMtwUh  by  thetramfoiif 
the  rent-charge  aforesaid  to  the  perpetual  curacy  of  AU  SokiUStnii 
and  that  it  appeared  to  be  expedient  that  such  arrangementB  iboold  he 
forthwith  carried  into  effect,  and  recommended,  with  the  comest  of  tbe 
Earl  of  WUtmi,  the  Bishop  of  MtmchesUr^  and  of  Dr.  Rtdtn  a 
rector  of  Prestwich,  that  all  the  rent-charge  in  lieu  of  tbe  titha  of  ^ 
said  hamlet  of  Untworth  theretofore  belonging  to  the  rectory  of  i^^* 
sotrA  should,  without  any  conveyance  or  assurance  in  tbe  law  other  tbs 
this  scheme,  and  any  order  of  her  Majesty  in  council  ratifyio^the 
same  duly  made  and  published  in  the  London  GaMciie,  and  on  tod  iio 
the  day  of  such  publication,  become  and  be  transferred  from  the  rcdoi; 
and  annexed  in  perpetuity  to  the  perpetual  curacy  of  AU  SaitUt  Sted 
And  that  thereupon  the  perpetual  curacy  **  should  beoone  sod  be « 
rectory  by  the  name  of  the  rectory  of  AU  Sainit  Siioid,**  and  the  ioeoB' 
bent  thereof  for  the  time  being  should  be  rector  thereof,  and  tbit  nc^ 
rector  should  be  entitled  to  reeeiTe  and  enjoy  the  said  reot-dui|fe « 
part  of  tbe  endowment  of  such  rectory,  together  with  all  other  allot- 
ments and  emoluments  then  belonging  to  the  perpetual  cnrMy. 

It  was  then  recited  that  the  scheme  had  been  approved  by  her  Mijeity 
in  council,  and  stated  that  she,  with  the  advice  of  her  cooneil,  wai  tba 
pleased  thereby  to  ratify  the  scheme,  and  to  order  that  tbe  same  ihoaid  be 
effectual  in  law  immediately  from  when  the  order  sbonM  hate  been  pob- 
lisbed  in  the  London  Gateite  pursuant  to  the  Act,  and  directed  that  tbe 
order  be  registered  by  the  Registrar  of  the  dioeese  of  Manekeiter. 
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For  the  other  four  townships  the  outgoing  churchwarden  of       1866. 
each  returned  to  the  rector  the  names  of  two  persons,  one     Brevner 
of  whom  he  selected  to  serve  as  churchwarden  for  the        hull. 
district.     I  cannot  tell  you  how  they  obtained  the  names 
for  their  own  districts ;  they  returned  two  each,  tlmt  is  all 
I  know.    The  Reverend  Mr.  Blackburn  preceded  me  in 
the  rectory.     During  my  incumbency  as  rector  no  meet* 
ings  were  held  in  the  township  of  Prestwich  for  the  nomi- 
nation of  churchwardens.    The  first  warden  I  appointed 
for  Preitwich  was  Mr.   Coston.      I  think  he  continued 
three  years.     Openshaw  was  appointed  by  me  on  the  no- 
mination of  Mr.  Costan^  and  Mr.  Potter  most  likely.     I 
am  quite  certain  the  churchwardens  were  always  appointed 
in  my  rectorship  in  the  way  I  have  stated. 

Cross-examined: — In  1847  and  1848  I  received  two 
names  from  the  outgoing  warden  of  Presttcich.  Always 
two  (I  am  morally  sure).  I  cannot  swear  positively  to 
1851.  My  impression  is  I  received  the  names  of  two;  one 
Mr.  Costan,  who  wished  to  retire,  and  then  I  appointed 
Mr.  Openshaw.  Coston  was  warden  in  1849;  he  presented 
two ;  I  am  sure  I  should  not  have  received  the  presenta*^ 
tion  of  less  than  two.  I  have  not  had  an  opportunity  of 
refreshing  my  memory.  As  to  1851,  by  reference  to  the 
books,  I  selected  Mr.  Openshaw,  who  was  not  presented 
to  roe.  I  appointed  him  with  the  consent  of  Mr.  Coston. 
This  was  the  only  time  I  appointed  a  warden  not  presented 
to  me.  In  1851  I  may  safely  swear  Coston  presented  two 
persons  to  me.  I  think  in  my  last  year  I  appointed  Mr. 
Pottery  but  I  am  not  sure  whether  I  was  rector  at  Easter, 
1862,  and  have  had  no  opportunity  of  refreshing  my  me- 
mory. During  my  rectorship  I  fancy  there  would  be  a 
township  ineeting  for  appointment  of  overseers,  surveyors, 
&c.,  but  I  do  not  recollect  presiding  at  one ;  I  may  have 
done  so. 

Rev.  Benjamin  Crompton  :-^I  was  formerly  curate  for 
the  parish  of  Prestwich,  viz.,  in  the  years  1845, 1846, 1847. 
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1866i       Grenerallyy  the  castom  in  P^stwich  as  to  the  appotDtmeat 
BumiBR      of  a  churchwarden  for  Presiwich  township  wag  this— two 
Hull.       names  were  sent  to  the  rector,  and  he  selected  one.   Tbit 
prevailed  daring  all  the  time  I  was  there. 

Cross-examined :— In  1844  I  was  ordained  to  thecuncj, 
and  continued  curate  till  1847,  when  I  was  appointed  to 
the  benefice  of  Vnsworih,  Two  names  were  iorariaUj 
sent  in  to  the  rector.  A  meeting  was  held  annually,  and  two 
names  invariably  sent  from  the  township  for  UnswortK  for 
WhUefield,  for  Ouiwoodj  and  the  same  custom  is  inrariaUe 
throughout  the  whole  parish  of  Pre^liMcA— only  two.  I 
never  remember  an  instance  to  the  contrary. 

Re-examined  :— In  Presiwich  no  meeting  was  held  to 
nominate  churchwardens  for  presentation;  the  ootgoiog 
churchwarden  presented. 

Michael  Potter  t-^-I  am  attorney  for  the  Phintifi.  I 
was  bom  in  the  township  of  Prestmch.  I  was  appoioted 
in  1862  by  Dr.  Rnshton  as  churchwarden  for  Prulm^ 
and  was  so  for  three  years.  .  I  have  presented  others  tbree 
times.  Two  is  the  number  I  have  always  presented,  of 
whom  one  has  always  been  selected.  I  ceased  to  be 
churchwarden  in  1855,  when  I  presented  Mr.^acilgfaQd 
Mr.  Diggles,  and  Mr.  Buckley  was  appointed.  I  ^^^ 
never  known  churchwardens  of  Presiwich  appomtcd  » 
any  other  way. 

Cross-examined :— At  the  end  of  1862  I  presented  my- 
self and  Mr.  Biggies  verbally,  always  verbally.  I  did  the 
same  at  the  end  of  1863.  I  have  looked  over  the  records 
of  the  parish  and  minute  books.  I  know  the  minute  entered 
in  the  minute  book  for  1826.  I  have  it  before  me  and  I 
find  the  following  entry : — 

"  Notice  is  hereby  given,  that  a  meeting  will  be  held  on 
Friday  the  Slst  instant  at  three  o'clock  in  the  afiemoon  n 
the  vestry  of  this  church  for  the  purpose  of  nominating 
proper  persons  to  serve  the  office  of  churchwardens  for 
the  year  ensuing  March  26th,  1826.     Published  in  the 
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parish  church  of  Prestwieh^  March  26th,  1826.    By  me,        1866. 

A,bm,  Kay^  parish  clerk."  Bremmbk 

The  following  is  a  copy  of  the  minute  relating  to  the       nj^i.. 

holding  of  the  meeting  :— 

*^  March  3 1  St,  1826.    At  a  meeting  of  the  ley  payers  for 

the  township  of  Prutwich  assembled  this  day  pursuant  to 

public  notice,  the  following  resolution  was  entered  into 

firiftt.    The  undernamed  persons  were  nominated  to  serve 

the  office  of  churchwardens  for  the  year  ensuing." 

[Then  followed  the  names  of  five  persons ;  namely,  of 
Grimshaw,  Bedford,  Hope,  Wain  and  Bleachly.']  That  is, 
for  the  township  of  PrutuAch.  Wain  was  one  of  them 
to  1831,  and  he  was  appointed  churchwarden  for  the  en- 
suing year,  and  acted  for  some  years.  The  minutes  begin 
A.D.  1676;  there  is  an  entry  of  churchwardens  in  that  year. 
The  names  of  six.  The  several  entries  relating  thereto 
and  to  the  churchwardens'  accounts  appear  on  the  parish 
books. 

From  1826  to  1847,  the  names  of  six  often  appear,  not 
always,  sometimes  with  and  sometimes  without  mention 
of  the  townships  for  which  persons  named  are  to  act.  I 
knew  Hope^  who  was  present  at  the  meeting  of  March 
31st,  1826.  There  is  a  Bedford  now  resident  at  PreMt- 
wieh. 

Rev.  Thomas  Corser: — I  am  incumbent  of  All  Saints 
Stand.  I  came  to  Presttcich  in  March,  1823,  as  curate, 
and  remained  there  three  years  and  a  half.  I  was  there 
in  March,  1826.  I  remember  the  meeting  of  31st  March, 
1826,  but  was  not  present  at  it;  the  first  name,  Orimshaw, 
was  sexton ;  Bedford  was  a  stonemason ;  Hope  was  the 
churchwarden.  The  custom  of  the  township  of  Prestwich 
was  for  the  outgoing  churchwarden  to  present  two  names 
to  the  rector,  out  of  which  the  rector  chose  one. 

Cross-examined : — I  have  never  received  the  presentation 
of  the  outgoing  churchwarden  or  been  present  when  it  was 
made.    1  have  seen  the  churchwardens  of  the  out  town- 
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1866.       ships  presenting  the  names  to  the  rector,  bat  not  been 

BiiEMMBK      present  at  any  presentation  for  the  township  of  PreUwidy 

HvLL.       ^^^  ^^  ^^^  recollect  having  seen  the  paper  of  presentation. 

Re-examined: — I  married  Mr.  Lyon^s  daughter.  He 
was  the  rector.    He  is  dead. 

The  question  was  then  pat  to  the  witness : — 

Have  you  heard  him  say  what  the  custom  was?  To 
which  the  Defendant's  counsel  objected ;  but  Skee^  J^  ad- 
mitted it  subject  to  the  objection,  and  the  witness  said:- 
That  Mr.  Lyon,  who  was  rector  for  more  than  fifty  yean, 
had  told  him  that  the  custom  of  Presiwich  township  wis 
for  the  outgoing  churchwarden  to  present  two  names,  of 
which  he  selected  one. 

Cross-examined : — He  told  me  that  the  practice  was  fir 
the  outgoing  warden  to  present  two  or  three  hot  num 
generally  two  names. 

John  Clegg : — I  have  lived  in  the  township  of  iVettiaei 
forty  years  and  more;  I  was  churchwarden  in  1840  for  one 
year.  I  was  not  present  when  my  name  was  presented  to 
the  rector,  but  he  appointed  me.  The  next  year  I  pre- 
sented two  names  and  one  of  them  was  appointed. 

Thinnas  Castari: — I  live  in  the  township  of  PrestmA, 
I  have  done  so  for  twenty^seven  years.  I  am  acquainted 
with  the  custom — it  is  that  the  outgoing  churchwardea 
presents  two  names  to  the  rector  and  he  appoints  one;  I 
was  churchwarden  three  years,  1847,  1848,  1849;  at  tie 
end  of  the  first  year  I  did  not  present ;  Dr.  RushUm  asked 
me  to  remain  in  office  and  I  did  next  year  the  same;  tbe 
last  year  I  presented  two  names,  Mr.  Potter  and  Mr. 
Openshaw.  I  took  these  two  names  to  the  rector  witbooi 
previous  communication  with  him,  I  named  them  boib. 
I  distinctly  recollect  it  Dr.  Rushton  must  have  forgot 
I  never  knew  a  meeting  of  parishioners  convened%>  oowh 
nate  churchwardens ;  I  was  not  there  in  1826. 

Cross-examined : — I  was  never  present  at  any  appoint- 
ment of  a  churchwarden  before  I  acted  or  after  I  bad 
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dea^ed  to  act.    At  close  of  1847  I  made  no  pfesentlition.        1666, 
I  wanted  to  do  so,  but  the  rector  said  I  beg  you  will  stay     Bremner 
in  the  next  year.     I  told  him  I  wanted  to  retire,  he  said  he        Hull* 
wished  me  to  remain.     He  wished  me  to  remain  the  second 
year;  the  third  year  I  presented  two  names  to  him  and  he 
dkl  not  then  press  me  to  remain.    I  presented  Mr.  Potter 
and  Mr.  Openshaw. 

John  Buckley :-^l  have  lived  in  Prestwich  fourteen  or 
fifteen  years.  In  1855  I  was  appointed  churchwarden  by 
the  rector.  I  remained  in  office  down  to  1862.  I  retired 
in  1863.  I  then  made  a  presentation  to  the  rector.  At  the 
dose  of  each  year  I  made  a  presentation  to  the  rector.  I 
presented  two  names,  my  own  being  one,  and  I  was  ap- 
pointed. Grenerally,  before  the  Easter -meetrngf  I  saw  the 
rector,  and  told  him  1  wished  to  present  certain  persons. 
I  consulted  these  persons  and  the  rector,  and  they  said  :  had 
you  not  better  finish  the  alterations  which  were  then  going 
on  in  the  church«  The  rector  continued  me  in  office  down 
to  1863.  I  presented  in  1863  Mr.  Bremner  (the  Plaintiff) 
and  Mr.  Freeman.  I  never  heard  of  any  meeting  in  Prest- 
wich township  for  the  nomination  of  churchwardens. 

Cross-examined : — When  the  time  arrived  for  making 
my  presentment,  I  told  the  rector  in  the  vestry  or  in  the 
church.  I  often  mentioned  two  or  three,  and  he  said  on 
such  occasions  he  should  be  glad  if  I  remained,  and  I 
consented.  The  last  year  all  the  alterations  being  finished 
I  made  a  formal  presentation  in  writing. 

Isaac  Dawson: — I  am  seventy  •six,  I  have  been  ringer 
at  Prestwich  sixty  years ;  I  knew  Mr.  Lyon^  he  was  rector 
when  I  began  to  ring.  He  told  me  when  the  old  warden 
was  going  out  he  chose  another ;  only  one  name  was  fur- 
nished to  him  that  I  ever  knew  of. 

Thomas  Walkden,  the  present  assistant  overseer  for 
Prestwich  township,  stated  that  he  had  resided  there  all 
his  life  except  four  years.  Since  1846,  the  custom  had  been 
that  two  names  should  be  submitted   by  the  outgoing 
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1866.       charch warden  to  fhe  rector,  he  to  appoint  one.    He  bad 
Bebmnee      been  assistant  overseer  since  1846.    There  had  been  no 

Hull.  parish  meeting  to  elect  any  churchwardenSy  and  he  nerer 
knew  at  such  meetings  any  persons  elected  for  preseot* 
ment  to  the  rectoK 

Cross-examined : — I  have  been  present  on  many  occa- 
sions when  an  outgoing  warden  for  the  township  of  Pmt- 
wick  has  given  the  name  to  the  rector.  I  cannot  tell  yoo 
any  particular  instance.  I  heard,  to  the  best  of  my  recol- 
lection, Mr.  Castan  present  the  names  of  Mr.  PoUer  and 
Mr.  Openshaw.  I  remember  Diggles  naming  Mr.  Cotion 
and  another  at  the  meeting,  but  do  not  remember  who  tbe 
other  was.  I  am  sure  there  were  two. 
The  evidence  of  several  other  witnesses  was  set  ost; 
*  but  it  related,  not  to  the  custom  in  respect  of  the  township  of 
Prestwichf  but  to  that  which  prevailed  in  tbe  other  four 
places. 

The  Defendant's  counsel  objected :  1st.  That  there  wasno 
evidence  of  the  custom  relied  on  by  the  Plaintiff;  that  a 
custom  must  be  immemorial  and  uniform ;  that  the  custom 
here  set  up  is  that  there  is  an  office  of  cburchwardeo  of 
Prestwich.  The  office  is  entire,  and  it  must  be  imme' 
morial,  unvarying  and  unchanged.  The  custom  as  \o 
nomination  was  said  to  be,  as  to  the  four  townships  or 
places  apart  from  the  township  otPrestudch,  by  election  at 
meetings ;  but  in  the  township  of  Prestwich  by  the  noau- 
nation  of  the  outgoing  warden  of  two  persons,  and  that 
one  of  these  was  selected  by  the  rector.  But  by  the 
separation  of  Whitefield  in  1847,  the  custom,  if  it  existed 
previously,  was  destroyed.  The  five  remaining  pbccs 
could  not  constitute  an  office  which  had  existed  from  time 
immemorial. 

2ndly.  As  to  the  township  of  Prestwich  the  custom  was 
not  uniform,  because  sometimes  two  persons  were  nominated, 
sometimes  three,  and  sometimes  not  even  one.  Further,  it 
appears  that  from  an  early  date  six  churchwardens  were 
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elected  and  chosen^  that  is,  elected  by  the  parishioners  and        186& 
chosen  by  the  rector;  and  in  March,  1826,  the  church-     Bremmbr 
warden  was  elected  by  the  parishioners  and  appointed  by        hull. 
the  rector,  and  therefore  that  it  was  not  an  immemorial 
uniform  usage. 

Srdly.  The  Plaintiffs  were  not  entitled  to  succeed  be- 
cause they  had  not  made  the  declaration  required  by  stat. 
6  &  6  WUL  4,  c.  62,  $.  9,  which  enacts :— ''That  in  future 
every  person  enteriug  upon  the  office  of  churchwarden  or 
sidesman,  before  beginning  to  discharge  the  duties  thereof,'' 
shall  make  a  declaration  that  he  will  faithfully  perform  the 
duties  of  his  office. 

For  the  Plaintiffs  it  was  suggested  that  four  of  them 
had  made  it,  and  that  all  had  made  it  for  1862;  and 
as  to  the  custom  being  destroyed  by  the  separation  of 
Whitefield,  that  the  evidence  was  of  the  custom  as  to  each 
township. 

To  this  it  was  replied  for  the  Defendant,  that  Lanca- 
shire in  May 9  1862,  made  the  declaration  with  Walker, 
Boyle  and  two  others  not  being  Piuntiffs,  and  that  in  the 
declaration  of  the  8th  May,  1863,  the  present  Plaintiffs  (in- 
cluding Walker  and  JRoyle)  with  the  exception  of  Lanca- 
shire, made  the  declaration,  but  the  Plaintiff  Heaton  had 
not  made  it  when  this  action  was  brought;  that  as,  if  the 
churchwarden  be  an  individual  he  must  make  a  declara- 
tion, so  must  they  all  if  more  than  one  constitute  the 
churchwarden.  The  declaration  was  not  made  by  these 
when  the  rate  was  laid.  At  all  events  they  could  not  act 
in  the  receipt  of  a  rate  until  they  made  the  declaration. 
Bray  v.  Somer  (a)  decides  that  an  outgoing  churchwarden 
whose  year  of  office  has  expired  continues  in  office  until 
his  successor  is  not  only  elected  but  has  made  the  decla- 
ration.    [It  was  also  urged  for  the  Plaintiffs,  that  as  Lan- 

(a)  2B.ifS.  374. 
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1866.       eagkire  was  churchwarden  the  year  before,  therefore  be 
Brbmnbr      was  churchwarden  of  the  £>Ilowing  year.     As  respeds 

H^j^^^        Beaton  there  might  be  a  question;  but  an  amendment 
might  be  made  if  there  had  been  a  misjoinder,  reTerriog 
to  the  C.  L.  P.  Act,  1852  (16  &  16  Vict.  e.  76,  i.  36), 
and  the  C.  L.  P.  Act,  1860  (23  &  24  Vict,  c  126, 1. 19). 
It  was  admitted  that  Butterwarth,  who  was  diorchwarden 
of  the  parish  of  Pre$twieh  for  1862,  as  representing  tbe 
townships  of  Ttmge  and  AlkringtoH,  which  were  in  1863 
represented  by  Heaton,  had  consented  to  be  joined  as 
Plaintiff.    It  was  to  be  taken  as  a  fact  that  the  DeTen- 
dant  had  made  the  declaration ;  that  he,  assuming  to  act 
as  a  churchwarden  of  the  parish  of  Pretiwick^  reodred 
from  diflferent  parishioners  payments  amounting  to  6L  for 
the  church  rate  made  on  the  8th  Aprils  1863;  and  in  his 
answer  to  certain  .interrogatories  under  17  &  18  Ft^t 
c.  126,  s.  61,  he  stated  that  be  had  received  the  money 
^'  as  payment  of  a  church  rate  for  the  township  of  Pftf'- 
trick."    It  also  appeared  that  at  a  vestry  meeting  of  tk 
rated  inhabitants  of 'the  township  of  PrtMtvriek  dnlycoo- 
vened  on  the  27th  March,  1863,  it  was  resolved  iiiMi  k 
and  one  Chadwich  should  be  nominated  as  (it  and  proper 
persons  whose  names  should  be  forwarded  to  the  rector^ 
from  whom  he  might  choose  one  to  fill  the  office  of  dnircb- 
warden  for  tbe  parish  in  respect  of  that  township  for  the 
ensuing  year;  that  such  resolution  had  been  forwarded  to 
the  rector  accordingly ;    that  Chadunck  had  declined  to 
act;  and  that  the  rector  did  not  select  either  of  them.] 

The  question  for  the  opinion  of  the  Court  was:-- 
Whetber  the  Plaintiffs  were  entitled  to  recover  in  this 
action  or  not. 

8.  Temple  {Mellish  with  him)  for  the  Plaintife-''*- 
It  is  to  be  infeiTed  from  the  evidence  set  out  that 
the  custom  in  the  township  of  Prestwich  has  been  frooi 
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time  immemorial  for  the  outgoing  churchwarden  to  nomi-        1866. 
nate  two  persons,  and  for  one  of  those  to  be  appointed      b&bmnbr 
by  the  rector.     It  is  true  it  occasionally  appears  that  two        ^^jj^ 
names  have  been  presented  and  sometimes  three,  some- 
times none ;  but  in  the  last  case  it  appears  that  the  rector 
has  requested  the  outgoing  churchwarden  to  continue  in 
office  for  the  ensuing  year,  and  it  would  have  been  idle  for 
him  to  have  made  a  formal  presentment    The  instances  in 
which   the  custom  has   not  been  precisely  and  literally 
followed  are  very  rare  and  are  explained,  and  are  not  in- 
consistent with  its  existence.    The  oral  evidence  is  sub- 
stantially uniform,  and  Mr.  Corsery  who  was  curate  in 
1 826,  and  married  the  daughter  of  his  incumbent,  who  had 
been  rector  for  half  a  century,  distinctly  proves  its  existence 
as  far  back  as  living  memory  can  go.    Then  the  entries  in 
the  parish  books  from  1682  are  uniform  to  show  that,  down 
to   the  separation  of  Whiiefield,  six  churchwardens  were 
appointed  for  the  parish,  and  frequently  mention  the  town- 
ships or  hamlets  for  which  they  were  appointed  respectively. 
From  that  time  the  evidence  is  that  five  only  have  been 
appointed.     Except,  therefore,  the  evidence  of  the  nomina- 
tion of  six  churchwardens  by  the  parishioners  in   1826, 
there  is  no  substantial  evidence  of  any  departure  from  the 
custom  relied  on.    An  effort  appears  to  have  been  made  in 
that  year  to  alter  the  ancient  practice ;  but,  though  for  that 
year  it  was  successful,  it  is  clearly  proved  that  in  the 
succeeding  years  the  custom  again  prevailed :  there  was  no 
such  thing  as  a  meeting  of  inhabitants  to  elect  church- 
wardens for  Presiwichf  and  the  single  exception  confirms 
the  Plaintiff's  case. 

2ndly. — It  is  no  objection  to  the  custom  that  in  1848 
Whitejield  was  separated  from  the  rest  of  the  parish,  and 
the  perpetual  curacy  became  a  rectory  and  parish  with 
churchwardens  of  its  own.  It  is  said  the  custom  is  entire, 
and  that  the  six  churchwardens  for  the  six  divisions  con- 
stituted an  office  of  churchwarden  for  the  parish  of  Prest- 
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J86&       wich  analogous  to  that  of  the  sheriff  of  lUiddleseXf  an  office 
Bebmitbe     represented  by  two  persons.     But  Whiiefield  always  acted 

HuLu  independently  of  the  other  townships,  and  the  creatioa  of 
the  separate  rectory  by  the  order  in  council  did  not  affid 
them. 

3rdly.  The  authorities  show  that  such  a  custom  as  this, 
if  established  in  point  of  fact,  is  clearly  legal  and  valid  in 
point  of  law.  In  1  BlacksL  Com.  394,  it  is  said,  ^'churcb- 
wardens  are  the  guardians  or  keepers  of  the  church,  and 
representatives  of  the  body  of  the  parish.  They  are  some 
tiroes  appointed  by  the  minister,  sometimes  by  the  parish, 
sometimes  by  both  together,  as  custom  directs.**  In  7If 
King  v.  77ttf  Inhabitants  of  Hinckley  (a),  where  the  Taliditf 
of  an  indenture  of  apprenticeship  was  impeached,  it  iras 
held  good  by  intending  that  there  was  only  one  cAsrri- 
warden  for  the  hamlet  Custom  therefore  may  sanctioo 
there  being  one  churchwarden  only.  IJUilward^  for  the 
Defendant,  said,  that  in  case  the  Court  was  of  opinioD  that 
the  custom  set  up  was  proved  in  point  of  fact  he  did  oot 
propose  to  controvert  its  validity.] 

MUward{Sowler  with  him)  for  the  Defendant— Ist  The 
custom  relied  on  by  the  Plaintiffs  would  oust  the  commoo 
law,  and,  to  be  good,  must  be  shown  .by  them  to  be  not 
only  reasonable  but  certain,  and  to  have  prevailed  uniformly 
and  without  interruption,  and  this  evidence  does  not  show 
that  In  1  Bac.ilftridf^m«i^,  tit  Churchwardens  (A),  it  is 
said :  "  By  the  common  law,  the  right  of  choosing  church- 
wardens belongs  to  the  parishioners,  who  are  to  be  at  the 
charge  of  repairing  the  church,  &c.,  and  therefore  it  is  but 
fitting  that  they  should  have  it  in  their  power  to  delermine 
what  persons  are  proper  to  be  entrusted  in  these  concerns: 
nor  doth  any  canon  deprive  them  of  this  right;  for  tboag" 
by  custom  the  parishioners  in  some  places  choose  one,  and 

(a)  12£af/,361. 
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the  parson  another ;  yet  this  is  by  virtue  of  the  custom ;        1866, 
the  validity  of  which,  as  of  all  other  customs,  must  be     Brbmnbr 
determined  in  the  King's  temporal  Courts."    In  Ty$on  v.       jbull. 
Smith  (a)  (in  error),  where  the  Defendant  justified  under 
a  custom  for  persons  carrying  on  the  trade  of  a  victualler 
to  erect  booths  on  a  common  at  certain  times  of  the  year 
when  fairs  were  held  there,  Tindal,  C.  J.,  at  p.  421,  says : 
'^  It  is  an  acknowledged  principle  that,  to  give  validity  to  a 
custom, — which  has  been  well  described  to  be  an  usage, 
which  obtains  the  force  of  law,  and  is,  in  truth,  the  bind- 
ing law,  within  a  particular  district  or  at  a  particular  place, 
of  the  persons  and  things  which  it  concerns,  (see  Davys' s 
JReporis,  31,  32  (ft),)— it  must  be  certain,  reasonable  in 
itself,  commencing  from  time  immemorial,  and  continued 
without  interruption."     In  OUfbs  v.  Might  (c),  which  was 
trover  for  books  of  which  the  Plaintiffs  were  alleged  to 
have  been   possessed  as  churchwardens  of  St.  Stephen^ 
Walbrooh,  the  effect  of  the  evidence  was  held  to  be  that 
it  was  part  of  the  custom  by  which  the  right  of  electing 
churchwardens  was  conferred  upon  a  select  vestry,  that  a 
new  person  should  be  elected  every  year  to  the  o£Bce  of 
junior  churchwarden,  and  that  the  junior  churchwarden  of 
the  preceding  year  should  succeed  to  the  office  of  senior 
churchwarden;  and  it  was  held  that  a  repeated  re-election 
of  the  same  person  to  the  office  of  senior  churchwarden, 
without  any  necessity  for  so  doing,  was  in  violation  of  the 
custom  and  void. 

2nd.  Here  the  constitution  of  the  governing  body  was 
altered  by  the  separation  of  Whitefield  in  1848.  It  is 
contended  for  the  Plaintiff  that  since  then,  although  the 
evidence  shows  that  the  immemorial  usage  has  been  to 
have  six  churchwardens  for  the  parish,  five  only  are  to 
be  chosen.  The  same  argument  would  go  to  show  that 
if  all   the  other  townships  except  PreatvAch  should  be 


(a)  9  Ad.  i  £.  406.  (6)  Xe  Cou  de  Tanistry. 

(c)  3  C.  B.  661. 


822  TRINITY  TERIC. 

1866.       separated,  the  rector  would  have  virtually  the  exdnsife 
BftEMirBR     power  of  appointing  one  churchwarden   for  the  parish. 

Hull.  '^^  o£Sce  of  churchwarden  immemorially  executed  by  six 
persons  cannot  be  filled  by  five.  With  regard  to  the 
entries  in  the  parish  books,  in  that  for  1682  and  in  earlier 
entries  there  is  nothing  to  show  that  the  churchwardens 
were  not  elected  and  chosen  in  the  regular  way  witboDt 
any  special  custom ;  and  besides  others,  the  entries  for 
.1701,  1722,  1728,  1763,  show  the  uncertainty  of  the  prac- 
tice now  relied  on,  and  the  present  rector  describes  it 
very  loosely.  [  £He,  C.  J.  I  should  like  to  see  the  statute 
which  empowers  the  making  of  this  district  a  parish.]  It 
is  to  be  assumed  that  none  such  exists  till  it  is  produced 
by  the  Plaintiffs.  [  WiUes,  J.,  mentioned,  that  in  the  parish 
of  St.  Margaret\  Westminster,  there  are  two  district 
rectories.]  There  is  no  evidence  of  any  district  parish 
having  been  created  under  58  Oeo.  3,  c.  45,  and  if  there 
were  such  evid^ice  the  churchwardens  of  the  mother 
parish  would  not  have  been  affected :  58  Geo.  3,  c.  45, 
ss.  24,  73.  The  Order  in  Council  created  a  rectory.  The 
scheme  of  that  Act  is  to  make  the  new  wardens  wardens 
of  the  church  and  not  of  the  parish :  59  Oeo.  3,  c,  134,  s, 
23.  There  is  no  evidence  to  show  that  the  boundaries  of 
All  Saints  Stand  are  the  same  as  those  of  the  township 
x)£Whitefield. 

3rd.  Assuming  the  custom  set  up  by  the  Plaioti£&  to 
be  established  and  the  office  now  to  be  composed  of  the 
five  churchwardens,  these  Plaintiffs  cannot  recover,  as  the 
declaration  required  by  5  &  6  Will.  4,  c.  62,  s.  9,  was  not 
made  at  all  by  Lancashire  in  1863,  and  was  only  made 
by  Beaton  after  the  action  was  commenced.  SUmgU(» 
V.  Reynolds  (a)  was  an  action  on  the  case  for  a  false  retDrn 
of  a  mandamus  to  swear  the  Plaintiff  into  the  office  of 
churchwarden  of  All  Saints,  in  the  town  of  NorthanpUm, 
to  which  the  Defendant,  the  archdeacon,  returned  that  the 

(a)  2  Str.  1045. 
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Plaintiff  was  not  elected,  and  the  Plaintiff  had  judgment  ^866> 
There  in  Easter  week,  1734,  the  vicar  nominated  one  C  Brbmner 
and  the  parisbionere  nominated  the  Plaintiff  for  church-  Hull. 
wardens  for  the  ensuing  year  and  until  others  were  admitted 
and  sworn,  and  both  were  sworn  in.  In  Easter j  1735,  a 
vestry  was  held  for  a  new  election.  The  vicar  in  the  chair 
nominated  C,  and  the  Plaintiff  and  one  JP.  were  candi- 
dates for  the  other  office  and  had  several  votes ;  but  before 
the  polling  had  closed  the  vicar  improperly  declared  the 
meeting  adjourned ;  but  the  Plaintiff  and  his  friends  stayed, 
and  he  had  a  majority.  There  at  p.  1047,  Lord  Hardwicke 
says :  ''As  to  the  objection  that  the  Plaintiff  needed  not  a 
re-swearing:  it  is  otherwise,  and  in  corporations  where 
mayors  are  re-chosen,  they  are  always  sworn  again,  though 
there  is  a  power  to  hold  over."  [  WUles,  J.,  said  that  that 
case  did  not  apply  here :  that  was  a  case  of  re-election ; 
but  in  this  the  churchwarden,  who  made  no  declaration  in 
1863,  had  made  one  in  the  previous  year,  and  would  con- 
tinue in  office  till  a  new  one  was  appointed.] 

Temple  in  reply.— [Tri//e#,  J.  You  need  not  be  afraid 
of  the  misjoinder,  because  under  the  C.  L.  P.  Act,  1860, 
23  &  24  Vict.  c.  126,  s.  19,  the  plaintiffs  who  are  misjoined 
may  be  struck  out.  Smith,  J.  No  objection  was  made  on 
account  of  the  nonjoinder  of  the  churchwarden  for  White- 
field.']  No.  The  rates  received  by  the  Defendant  were 
made  for  the  township  of  Prestwich,  and  no  rate  for 
Whitefield  was  included  in  them.  The  evidence  shows  that 
each  township  was  independent  of  the  others;  and  the 
creation  of  the  new  rectory,  which  contained  within  its  limit 
that  township,  had  no  effect  upon  the  general  custom.  [He 
referred  to  3  &  4  Vict.  c.  60,  s.  6.] 

EsLB,  C.  J.  I  am  of  opinion  that  our  judgment  should 
be  for  the  Plaintiffs.  This  action  is  brought  by  five  church- 
wardens, representing  five  townships  or  hamlets  of  the  parish 
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1866.       of  Pretiwieh.     The  Defendant  claims  to  be  a  cbnrdH 
Bremner      warden  of  that  parish,  as  representing  one  of  those  town- 

HuLu        ships.     He  contends  that,  according  to  a  custom  in  Pregt- 
wichf  he  was  entitled  as  churchwarden  for  the  township  of 
Presiwich  to  collect  the  money  which  he  received  as  pay- 
ment of  a  church-rate  for  that  township ;   it  being  dear 
that  each  township,  if  acting  according  to  ancient  cnstom, 
would  make  a  rate  and  separately  collect  it,  and  that  the 
money  so  collected  would  go  into  and  form  one  common 
fund  for  the  parish.     However  that  may  be,  in  reality  the 
main  question  is  the  existence  of  the  custom  in  respect  of 
the  nomination  and  appointment  of  churchwardens  in  the 
township  of  PresturicA,    The  custom  set  up  by  the  Plain* 
tifis  is  for  the  outgoing  churchwarden  of  that  township  to 
present  tlie  names  of  two  persons  to  the  rector,  and  for 
him  to  appoint  one  of  them  to  fill  the  office  for  the  ensuing 
year.     The  custom  varies  in  the  different  townships,  and 
in  the  other  townships  it  seems  substantially  to  be  for  the 
ratepayers  of  each,  every  year,  to  nominate  two  persons, 
and  for  the  rector  to  appoint  one  of  them.    The  real  and 
substantial  matter  in  the  case  is  a  question  of  fact  which 
has  been  referred  to  us.     Having  attentively  considered 
the  voluminous  evidence,  ^  think  it  is  abundantly  sufficient 
to  satisfy  a  jury  that  the  custom  relied  on  by  the  Plaintifb 
exists,  and  I  can  find  nothing  to  set  against  it  in  tiie 
opposite  scale.     The  evidence  is,  that  in  numerous  in- 
stances  the    outgoing  churchwarden  for  the  parish    of 
Prestwich  has  nominated  and  presented  two  persons,  one 
of  whom  was  appointed  by  the  rector.    The  real  conten- 
tion between  these  parties  is  whether  the  parishioners  shall 
present  two  persons  to  the  rector,  or  whether  the  outgoing 
churchwarden  should  present  them ;  find  if  so,  as  contended 
by  the  Defendant,  exercise  a  power  injurious  to  the  interests 
of  the  parish  in  respect  of  the  control  which  the  rector 
would  thereby  have  over  the  appointment.     But  Uie  out- 
going churchwarden    has   hitherto   constantly  presented 
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two  names,  of  which  the  rector  has  selected  one,  and  the        1866. 
grievance  suggested  for  the  Defendant  has  never  taken  "bremnbr 
place.  Then  it  is  said  that  the  custom  has  not  been  strictly 
adhered  to  in  form ;  that  in  some  instances,  instead  of  the 
outgoing  churchwarden  presenting  two  names,  he  has  been 
requested  by  the  rector  to  continue  in  the  office  for  the 
eusuing  year,  and  has  done  so.     In  all  those  instances, 
however,  the  right  of  the  outgoing  churchwarden  to  nomi- 
nate, and  of  the  rector  to  appoint,  has  been  kept  up,  and 
there  is  no  instance  of  that  custom  being  departed  from. 
It  seems  to  me  that  the  custom  is  proved  by  that  which 
haa  been  mainly  relied  on  for  the  Defendant  as  having 
taken  place  in  1826.     In  that  year  it  would  seem  an 
attempt  was  made  .to  alter  the  course  of  nomination  in 
respect  of  the  township  of  Prestwich,  and  notice  was  given 
of  a  meeting  in  the  vestry  for  the  purpose  of  nominating 
churchwardens,  and  certain  names  were  chosen  and  pre- 
sented to  the  rector.     But  what  took  place  then  is  rather 
a  confirmation  of  the  custom,  because  amongst  the  names 
so  presented  to  the  rector  was  that  of  the  outgoing  church- 
warden Hope  as  well  as  that  of  Wain^  the  person  whom 
the  rector  appointed ;  and  there  is  nothing  in  the  minute 
in  the  parish  book  to  show  that  the  person  appointed  was 
not  nominated  and   presented   by  the  outgoing  church- 
warden in  the  usual  way.    Then,  again,  there  is  the  evi- 
dence of  the  former  rector,  going  back  as  far  as  the  time 
of  living  memory,  and  that  of  a  former  curate,  who  was 
curate  at  the  time  when  the  meeting  referred  to  was  held 
in   1826,  that  the  custom  of  the  township  of  Prestwich 
was  for  the  outgoing  churchwarden  to  present  two  names 
to  the  rector,  out  of  which  the  rector  chose  one.    There- 
fore, to  my  mind,  the  case  for  the  Plaintiff  is  without  an 
answer.    There  is  positive  a£Brmative  evidence  on  the  one 
side,  and  that  which  is  opposed  to  it  on  the  other,  where 
a  departure  from  the  custom  has  been  supposed  to  exist,  is 
VOL.  I. — c.  p.  3  L 
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^S^*  entirdy  reconcileable  with  it  in  substaooe  and  easence.  It 
Beemnbr  appears,  also,  that  uniformly  down  to  the  oommenoenieBt 
HoLL.  of  this  action  the  ratepayers,  who  were  interested  in  dis- 
puting it,  notwithstanding  the  notice  they  had  (if  I  msj 
so  speak)  in  1826,  and  the  different  custom  preTalent  k 
the  other  hamlets  or  townships,  hare  uniformly  aahmitted 
to  it 

The  next  question  is  whether  this  custom  is  Talid  is 
point  of  law ;  but  it  can  scarcely  be  gravely  aigued,  that 
if  proved  to  have  prevailed  uniformly  in  point  <^  &ct  k  k 
not  A  custom  somewhat  analogous  seems  to  have  existed 
in  Caiten  v.  Barvriek  (a).  In  that  case  it  is  stated  that, 
by  the  88th  canon,  churchwardens  are  to  be  choeen  by  the 
parson  and  parishioners  jointly,  and  if  they  cannot  agrees 
then  one  by  the  parson  and  the  other  by  the  pcuiahioners; 
and  that  in  a  parish  in  YorJuhirt  the  custom  was  for  the 
parson  to  appoint  one  and  the  two  old  churchwardens  the 
other,  but  that  it  went  no  further.  The  two  churchwardeni 
could  not  agree,  and  so  one  presents  Bartoiek  and  the 
parishioners  at  large  chose  Caiten.  It  was  held  tlmt  by 
the  disagreement  the  custom  was  laid  out  of  the  case;  and 
then  they  must  resent  to  the  canon,  under  which  Cattem, 
bemg  duly  elected,  the  decree  was  for  him.  A  somewhat 
similar  custom  is  also  found  in  AstU  v.  Tliomas{b\  I 
only  refer  to  those  cases  to  show  that  a  custom  when 

(a)  1  Strange,  145. 

(6)  2  B.  4r  C.  271.  In  tfaiB  case  it  appeared  that  the  pariah  ciBahM- 
upon-Trent  consists  of  the  township  of  Burton,  for  which  two  dionrh- 
wardens  had  always  been  appointed,  and  also  of  sereral  hamlets,  which 
had  jointly  appointed  two  other  churchwardens.  There  was  only  one 
parish  church  in  the  parish,  and  that  was  in  the  township  of  BarlM. 
Separate  rates  had  always  been  made  by  the  two  sets  of  churchwardeni ; 
and  it  was  held  that  the  churchwardens  elected  for  the  township  of 
Burton  might  maintain  an  action  against  their  predeceasora  for  money 
remaining  in  their  hands,  and  were  not  hound  to  make  dl  the  present  or 
late  churchwardens  of  the  parish  Plaintifis  or  Defendants. 
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proved  in  fact  is  not  to  be  set  aside  upon  notions  of       1866. 
fancied  conrenience.  Brbiinbr 

It  was  ftirther  alleged  for  the  Defendant  that  the  custom 
"was  entire  for  the  six  townships ;  and  it  was  objected,  that 
as  owing  to  the  increase  of  the  population  and  by  the  appli- 
cation of  the  Church  Commissioners  Acts  the  township  of 
Whitefield  had  been  taken  out  of  the  six  townships,  and  by 
the  order  in  council  of  March  2ikd,  1848,  created  a  rectory 
by  itself,  the  custom  was  destroyed.    Now  I  do  not  stop 
to  inquire  what  the  precise  effect  may  be  of  the  words  used 
in  the  order  of  council,  because  that  must  be  ascertained 
by  reference  to  the  statutes  under  which  it  was  made. 
1  take  it  that  those  Acts  authorize  the  Queen  in  Council 
to  create  a  parish,  and  that  in  this  case  the  maxim  Omnia 
prsBsumuntur  rite  esse  acta  applies.     For  certain  purposes, 
therefore,  I  will  assume  that  Whitefield  was  separated  from 
the  other  townships  of  the  parish.     I  think  that  though 
one  of  the  six  was  gone,  the  custom  in  respect  of  each 
of  the  others  was  entirely  unaffected.     Moreover,  if  the 
custom  was  destroyed  by  such  separation  in  respect  of 
the  township  of  Prestwichf  it  would  be  destroyed  in  respect 
of  the  other  townships  also  and  in  respect  of  the  whole 
parish,  a  proposition  not  to  be  seriously  urged,  but  which 
would  be  fatal  to  the  Defendant's  claim. 

With  regard  to  the  objection  that  one  of  the  five  Plain- 
tiffs had  not  made  the  declaration  required  by  the  stat.  5  & 
6  WUL  4,  c.  62,  «.  9,  and  therefore  that  he  was  not  capable 
of  acting  as  churchwarden,  it  is  clear  law  that  in  that  case 
the  o£Bce  of  the  previous  churchwarden  continues;  and 
there  is  no  reason  for  saying  that  one  who  has  already  made 
the  requisite  declaration,  and  whose  office  may  be  continued 
against  his  will  because  no  valid  appointment  has  been  made 
of  a  successor,  should  make  a  new  declaration ;  and  there  is 
nothing  in  the  statute  to  show  that  it  is  his  duty  to  make 
the  declaration  in  every  year  whilst  his  office  continues. 

3l2 
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1866.       The  case  of  Staughian  ▼.  Reynolds  (a),  which  was  cited  for 

Brbmickr     ^^  Defendant,  is  irrelevant,  seeing  that  there  the  oatgoing 

_  *•  churchwarden  was  re-elected  and  did  not  continae  in  office 

Hull. 

because  no  successor  had  been  legally  appointed ;  and  the 

swearing  which  qualified  him  for  the  office  on  his  first 
election  had  nothing  to  do  with  his  being  resworn  on  his 
re-election.  That  makes  the  meaning  of  the  words  of  Lord 
Hardwicke^  the  Chief  Justice,  clear,  because  a  mayor  who 
is  re-chosen  is  just  as  much  required  to  be  sworn  in  order 
to  qualify  for  the  second  year  as  he  was  for  the  first,  and 
the  case  was  within  the  analogy  pointed  out. 

If  there  is  anything  in  the  objection  that  loo  many 
Plaintiflb  have  been  joined,  we  have  power  to  remedy  that; 
and  if  this  case  should  come  before  another  tribunal,  all 
the  powers  reserved  would  be  exercised  to  meet  any  ob- 
jection in  that  respect,  or  as  regards  this  action  oot  being 
brought  by  the  right  parties. 

WiLLES,  J.  I  am  of  the  same  opinion.  With  refer- 
ence to  the  question  of  misjoinder,  I  need  only  say  that 
under  the  Common  Law  Procedure  Act,  I860,  23  k  24 
Vict.  c.  126,  M.  19,  20,  21,  the  Court  has  power  to  give 
judgment  in  favour  of  such  of  the  Plaintiffs  as  it  may 
think  are  entitled  to  recover. 

This  is  an  action  brought  by  the  churchwardens  of  the 
parish  of  Prestwic/i,  who  claim  to  have  been  appointed 
under  a  custom,  against  a  Defendant  who  professes  to  have 
acted  as  churchwarden  for  the  township  of  Prestwich,  and 
who  has  treated  the  custom  as  invalid. 

With  respect  to  the  first  matter,  that  is  one  of  fact;  and 
having  carefully  gone  through  the  evidence,  it  appears  that 
for  nearly  two  centuries  the  appointment  of  churchwardens 
for  this  parish  has  been  made  in  a  manner  different  from 
the  course  of  the  canon  or  common  law  or  common  right. 
The  general  course  of  proceeding  is  precisely  described, 

(a)  2  Stra.  1045. 
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and  the  validity  of  such  a  custom  in  point  of  law  can  1866. 
scarcely  be  disputed.  With  respect  to  the  special  custom  bremner 
alleged  to  prevail  in  the  township  of  Prestwichj  there  has 
been  a  substantial  adherence  to  it  throughout  The  cir- 
cumstances under  which  a  variation  took  place  in  1826 
rather  amount  to  a  confirmation  than  an  objection  to  its 
existence.  They  rather  show  that  the  persons  who  wished 
it  not  to  continue,  and  who  must  then  have  looked  into  it, 
discovered  their  mistake,  and  that  it  went  on  afterwards 
without  interruption  as  it  did  before ;  or  it  may  be  that  for 
that  year  the  rector  allowed  the  ratepayers  of  the  township 
to  have  their  own  way,  but  afterwards  considered  it  to  be  his 
duty  to  return  to  the  ancient  ordinary  and  continuous  course, 
which  we  must  attribute  to  a  legal  origin.  Then  what  is  the 
nature  and  character  of  the  custom  of  the  parish  in  other 
respects  ?  It  is  to  be  borne  in  mind  that  a  parish  is  an  eccle- 
siastical division ;  but  a  township  is  a  secular  division,  and 
churchwardens  are  ecclesiastical  officers,  though  laymen. 
Now  if  originally  there  had  been  no  custom,  or  assuming  it 
to  be  destroyed,  the  course  would  be  for  the  rector  and  his 
parishioners  to  agree  upon  the  appointment  of  two  church- 
wardens, or,  in  case  they  could  not  agree,  for  the  rector  to 
appoint  one  and  the  ratepayers  the  other.  But  here  we 
find  that  in  a  separate  temporal  division  of  this  parish  there 
has  been  undoubtedly  from  time  to  time  an  appointment 
of  a  separate  churchwarden  to  act  with  the  churchwardens 
of  the  other  townships;  nothing  could  be  a  stronger  or 
wider  departure  from  the  common  right  or  common  law 
than  that,  and  it  must  be  admitted  that  in  that  respect  there 
has  been  a  custom  in  this  case.  In  the  other  four  hamlets 
or  townships  the  course  was  for  the  ratepayers  in  each  to 
elect  two  persons,  out  of  whom  the  rector  appointed  one ; 
but  in  the  township  of  Prestwich  there  was  an  arrange- 
ment that  the  outgoing  churchwarden  should  present 
two,  from  whom  the  rector  should  appoint  one ;  and  the 
result  beyond  question  is  a  custom  materially  altering  the 
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1866.       course  of  the  common  law  affecting  the  parish.     The 
Bremmer      case  of  Catten  v.  Barwick{a)  is  one  in  which,  at  a  time 

Hull,  when  questions  of  this  kind  were  better  understood  and 
perhaps  more  litigated  than  they  are  now,  the  Court  recog- 
nized a  custom  not  very  unlike  this  as  a  valid  custom.  It 
seems  to  me,  therefore,  that  it  is  both  established  in  pomt 
of  fact  and  l^al;  and  Astle  v.  Thomas  {b)  shows  that 
no  difficulty  can  exist  here  in  respect  of  the  parties  to 
sue.  But  assuming  that  the  custom  in  respect  of  the  town- 
ship of  Prestwieh  were  pronounced  to  be  invalid,  the 
effect  would  be  to  cause  interminable  difficulties  and  liti- 
gation, for  it  could  not  adopt  the  custom  obtaining  in  the 
case  of  the  other  townships ;  and  there  being  one  church- 
warden only,  it  could  not  revert  to  the  rule  under  the 
canon  law  or  common  right,  and  so  the  custom  would  be 
destroyed  as  to  all  the  townships. 

With  respect  to  the  objection  that  the  separation  of 
Whitefield  and  the  creation  of  a  new  ecclesiastical  district 
under  the  order  in  Council  had  the  effect  of  destroying  the 
custom,  I  cannot  see  any  difficulty,  because,  as  I  have  ob- 
served, a  parish  is  an  ecclesiastical,  but  a  township  is  a 
secular  division,  and  by  taking  away  the  cure  of  souls  in  a 
portion  or  district  of  a  parish,  you  do  not  alter  the  cure  of 
souls  in  the  rest  of  the  parish  ;  the  rector  of  the  parish  » 
just  as  much  parson  as  he  was  before,  and  the  rights, 
powers  and  duties  of  the  other  ecclesiastical  officers  are 
the  same  as  before.  Comparing  small  things  with  great, 
such  separation  no  more  amounts  to  a  destruction  of  the 
custom  of  the  parish  than  driving  a  canal  through  the 
waste  of  a  manor  destroys  the  customary  rights  of  the 
commoners  in  respect  of  the  rest  of  the  waste. 

Keatikq,  J.     I  am  of  the  same  opinion.    Two  questions 
substantially  are  submitted  to  us  :  Ist,  whether  the  custom 
relied  upon  by  the  Plaintiff  is  proved ;  and  2ndly,  whether, 
(a)  1  Sirangfy  145.  (6)  2  JB.  4r  C.  271. 


XXIX  VICTORIA.  831 

if  8o^  it  was  invalidated  by  the  separation  of  Whitefield  from       1866. 
the  rest  of  the  parish.    It  appears  to  me  to  be  proved  in     Brbmnbr 
facty  and  that  the  evidence  is  all  one  way.   As  to  the  second        hull. 
question,  the  position  assumed  by  the  Defendant  is  almost 
suicidal,  because  he  himself  claims  under  a  custom,  the 
validity  of  which  would  be  equally  disproved  by  the  removal 
of  Whitefield;  but  for  the  reasons  already  pointed  out  by 
my  Lord  and  my  Brother  Willes,  1  am  of  opinion  that  that 
removal  did  not  invalidate  the  custom  proved  to  have  ex- 
sted  from  time  immemorial  in  the  township  of  Prestwich. 

Smith,  J.     I  am  of  the  same  opinion.    On  the  main 
point  I  agree  with  the  rest  of  the  Court,  that  the  custom  of 
choosing  and  appointing  churchwardens  set  up  by  the 
Plaintifis  was  proved.     The  evidence  in  favour  of  their 
contention  is  very  uniform  and  strong,  and,  in  my  opinion, 
its  effect  is  not  shaken  by  the  few  variations  in  the  entries. 
In    the    case   of  the   Duhe    of  Beaufort  v.   Smith  (a), 
it  was  held  that  variations  in  old  entries  of  receivers'  ac- 
counts, as  to  the  description  of  a  customary  payment  extend- 
ing over  three  centurit  s  and  uniform  in  amount,  were  no 
objection  to  the  validity  of  the  claim ;  and  that  it  might  be 
supported   either  as  a  manorial  custom  or  toil  traverse. 
Moreover,  I  think  that  the  separation  of  Whitefield  did  not 
destroy  the  powers  of  the  churchwardens  for  the  five  re- 
maining townships.    They  are  rather  an  aggregate  of  indi- 
viduals than  a  corporation.    The  other  points  are  more 
matters  of  form  than  of  substance,  and  in  respect  to  them 
I  agree  with  the  rest  of  the  Court. 

Judgment  for  the  Plaintiffs  accordingly. 
(a)  4  Exch.  450. 
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jum  15.  Neill  and  Others  v.  Whitworth. 


SaU  ^  goods      The  Plaintifit  bought  of  Defendant  £00  bales  of  cotton,  guaraoteed  Octakr 
am  board  pat'  thipment,  to  arrive  in  Lioerpooi  per  ship  or  ships  from  CaiaiUa.  The 

Heukar  ship,  cotton  to  be  taken  frtm  the  qaay :  customary  allowance  of  tare  and  dnft, 

Delivery  **eM  and  the  invoice  to  be  dated  from  date  of  delivery  of  last  bale;  to  be  id 

quay."  mercbanUble  condition,  and  the  damaged,  if  any,  to  be  RJeemi  if  it 

Conditiem  pre'  could  not  be  made  merchantable.    The  ship  Taiaoera  watdcdaifdbT 

Defendants,  and  on  her  arrival  the  cotton  was  landed  on  the  quay,  bo( 
before  giving  th^  Plaintiffs  the  delivery  order,  it  was  remoTcd  ud 
warehoused.  The  Plaintifis  then  refused  to  accept.  Held,  affirniis 
the  judgment  of  the  Common  Pleas,  that  the  clauae  stating  dut  de- 
livery waa  to  be  "ex  quay"  was  a  stipulation  inttodncMl  fcr  tfte 
benefit  of  the  vendors,  ancl  not  a  condition  precedent  on  wbidi  ike 
vendees  could  rely. 

fllHIS  was  an  appeal  from  the  decision  of  the  Court 
-*-  of  Common  Pleas  in  making  absolute  a  rule  to  enter 
a  verdict  for  the  Defendant. 

The  proceedings  in  the  Court  below  are  reported  18  C. 
B.,N.  a.  436. 

It  is  sufficient  to  state  here  that  the  action  was  by 
purchasers  of  certain  bales  of  cotton,  to  arrive  by  a  par- 
ticular ship,  against  the  vendor,  for  breach  of  contract  m 
not  delivering  the  cotton  as  agreed ;  the  part  of  the  agree 
ment  relied  on  by  the  Plaintiffs,  and  the  construction  of 
which  was  the  point  in  dispute,  being  the  clause:  ''The 
cotton  to  be  taken  from  the  quay."  The  ship  arrived  in  d«« 
course,  but  no  delivery  order  was  given  or  tendered  until 
the  goods  had  been  removed  from  the  quay  and  ware- 
housed. On  this  being  discovered,  the  Plaintifis  refiued  to 
accept  them. 

MeUish  (C.  Russell  with  him)  for  the  Plaintif6.-Th« 
question  is  what  is  the  true  construction  of  that  part  ^ 
the  contract  which  states  that  the  goods  are  "  to  be  taken 
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from  the  quay?"     It  is  that  the  parties  thereby  appoint  a        1866. 
time  and  place  for  the  delivery,  and  if  the  vendor  should        neill 
not  be  then  and  there  ready  to  deliver,  a  breach  of  contract 
would  arise  Justifying  the  purchaser  in  refusing  to  accept  the 
goods.    The  Court  below  held,  that  it  was  not  a  stipulation 
to  deliver  at  a  particular  time  and  place,  but  a  stipula- 
tion in  favour  of  the  vendor  to  save  him  the  expense  of 
warehousing,  and  that  there  was  no  corresponding  right  in 
favour  of  the  vendee,  who  must  therefore  consent  to  a 
delivery  from  the  warehouse.     But  this  is  not  the  true 
construction  of  a  mercantile  contract ;  the  provision  ought 
to  bave  been  held  applicable  to  both  parties.    The  question 
is  can  a  vendor,  who  agrees  to  sell  cotton  by  a  particular 
ship,  ex  quay,  deliver  it  from  a  warehouse?     [Pollock, 
C.  B.   Is  not  the  question — for  whose  benefit  the  words  are 
introduced  into  the  contract?    Mellor,J.    The  words  are 
"  taken  ex  quay,"  not  "  delivered."]     That  makes  no  dif- 
ference, the  one  term  implies  the  other.     [Pollock,  C.  B. 
"  To  be  delivered  "  shows  a  duty  cast  on  the  vendor ;  "  to 
be  taken"  shows  a  duty  cast  on  the  vendee.]     Unless  the 
Plaintiffs'  contention  is  right,  this  contract  fixes  no  time 
or  place  for  delivery,  and  then  resort  must  be  had  to  the 
question  of  reasonableness  with  all  its  vagueness ;  but  if 
there  are  words  showing  a  specific  time  and  place,  the 
words  are  material  and  ought  to  be  followed.     No  doubt 
the  provisions  that  the  goods  shall  be  merchantable,  or 
that  they  will  be  rejected  unless  made  so,  imply  that  the 
vendor  shall  have  time  to  make  them  merchantable. 

Holker  (Brett  with  him)  for  the  Defendant. 

Pollock,  C.  B.  We  are  all  (a)  of  opinion  that,  for  the 
reasons  assigned  in  the  Court  below,  the  judgment  of  the 
Court  of  Common  Pleas  ought  to  be  affirmed. 

Judgment  affirmed. 

(a)  Pollock,  C.  B.,  Channell  and  Pigoli,  BB.,  BUicklnim,  Mellor, 
and  Shee,  J  J. 
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Scrivener  and  Another  v.  Pask. 

The  Defendant  employed  an  architect  to  prepare  plana  for  a  tiIU,  aod  to 
procure  a  huilder  to  erect  it ;  and  the  Plaintiffa  were  the  hnilficns 
engaged.  An  arrangement  between  theie  three  parties  was  dn 
entered  into,  and  the  Plaintiffs,  before  signing  it,  received  ftos  tbe 
architect  a  bill  of  quantities.  These  having  proved  inconeecwhik 
the  building  was  in  progress,  the  Plaintiffs  longfat  to  recover  from  tbe 
Defendant  the  difference  in  the  cost  of  the  building  on  its  coopletkn. 
Held,  affirming  the  judgment  of  the  Common  Pleaa,  that  there  mi  do 
such  evidence  of  agency  as  rendered  die  Defendant  liable  Ibr  (be 
mistake  of  the  architect. 

rilHIS  was  an  appeal  against  a  decision  of  the  Coartof 
-^  Common  Pleas  in  refusing  a  rule  to  enter  a  Tcrdict 
for  the  Plaintiffs,  who  had  been  nonsuited. 

The  proceedings  in  the  Court  below  are  reported  18  C 
B.,  N.  S.  786, 

Dennutn  (Prentice  with  him)  for  the  Plaintifis.— The 
architect  Paice,  having  been  employed  by  the  Defeodant 
to  give  him  plans  for  his  villa,  and  also  to  procure  a 
builder,  the  Plaintiffs,  on  their  engagement  by  the  ardii- 
tecty  were  entitled  to  look  to  the  Defendant  as  the  pruh 
cipal,  and  to  Paice  as  his  agent  merely.  Conseqaently 
the  Plaintiffs  are  entitled  to  make  their  claims  against 
the  Defendant  for  the  work  actually  done.  IBlachbtimJ* 
You  say  that  in  consequence  of  the  *' quantities "  being 
wrongly  taken  you  have  charged  155/.  too  little?]  Tbe 
Plaintiffs  would  rather  rely  on  the  money  counts;  the 
Defendant  rests  bis  case  on  the  contract,  but  thai  k 
cannot  do  without  shewing  the  circumstances  under 
which  the  contract  was  entered  into.  In  determining  tbe 
question  of  agency  the  material  point  is  not — who  pays! 
but  who  employs?  [Blackburn,  J.  To  establish  your 
case  you  must  make  out — that  Paice  was  acting  as  tbe 
Defendant's  agent ;   that  Paice  was  guilty  of  fraud,  and 
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that  the  Defendant  was  aware  of  it ;  but  there  is  no  evi-  1886. 

dence  of  any  one  of  these  things.]     There  is  no  evidence  of  Bcritener 

fraud,  but  there  is  evidence  of  a  gross  blunder.    IMellar,  J.  p^sk. 
Your  remedy  appears  to  be  against  the  architect.] 

Jlf.  Chambers  {Clare  with  him)  was  not  called  upon. 

Per  Curiam  (a). 

Judgment  affirmed. 

(0)    Pollock,   C.  B.,    ChanneU   and    Pigott,  BB.,   Blackbwm    and 
Medlor,  JJ. 
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BuDENBfiRG,  Appellant  v.  Roberts,  Respondent. 

Where  in  pursuance  of  an  understanding  with  a  person  in  Bwgiamd,  a  farei$pi 
correspondent  sends  him  goods  of  one  denomination  conceslcd  u 
packages  of  another  denomination,  in  violation  of  the  CustotDt  Amcgd^ 
ment  Act,  1869,  22  &  2S  Viet,  e,  87,  the  person  to  whom  the  goods  ui 
sent  is  a  person  causing  them  to  be  imported  within  sect.  6  of  thit 
statute ;  but  he  is  not  an  '*  importer  "  within  the  definition  in  sect.  8. 

rilHIS  was  a  case  stated  by  T.  S.  Raffles,  a  stipeDdiarjr 
-'-  magistrate  for  the  borough  of  Liverpool,  under  staL 
20  &  21  Vict.  c.  43. 

At  a  petty  sessions  holden  for  the  borough  of  Liverpool^ 
an  information  preferred  by  John  Roberts,  an  officer  of 
Customs,  under  the  direction  of  the  Commissioners  ofCDS- 
toms  (hereinafter  called  the  Respondent),  against  Arnold 
Budenberg  (hereinafter  called  the  Appellant),  charging  that 
the  Appellant  did,  on  the  21st  day  of  December,  in  the 
year  of  our  Lord  1865,  cause  to  be  imported  into  the 
port  of  Liverpool,  being  a  port  of  the  United  Kingdom, 
to  wit,  at  Liverpool,  in  the  borough  of  Liverpool  aforesaid) 
certain  goods  of  one  denomination,  to  wit,  eight  k^  con- 
taining seven  hundred  weight  of  gunpowder,  the  said  gun- 
powder being  then  and  there  concealed  in  certain  packages 
of  goods  of  another  denomination,  to  wit,  in  eight  casks 
containing  about  eighteen  hundred  weight  of  china  clay, 
contrary  to  the  sixth  section  of  "  The  Customs  Amendmeot 
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Act,  1869,"  22  &  23  Vict  c.  37;  whereby  the  said  Arnold       1866, 
Budenberg  had  forfeited  the  penalty  of  100Z-,  for  which  the    Buoenberq 
Commissioners  of  Customs  had  elected  to  sue,  was  heard      rob'erts. 
and  determined  by  the  magistrate,  and  upon  such  hearing 
the  Appellant  was  duly  convicted  of  the  said  offence,  and 
adjudged  to  forfeit  and  pay  the  sum  of  lOOZ.  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  the  sum  of  8/.  &., 
being  the  amount  of  costs  awarded  to  her  Majesty  in  that 
behalf;  and  if  the  said  several  sums  were  not  paid  forth- 
with, to  be  imprisoned  in  the  gaol  at  Walton^  in  the  said 
county,  until  the  said  several  sums  should  be  paid,  &c., 
subject  to  the  following  case : — 

On  or  about  the  15th  day  of  December^  1865,  one  A. 
Ehrenherg  shipped  9Li  Antwerp^  on  board  the  Neva  steamer 
for  Liverpool^  eight  casks  which  he  represented  as  con- 
taining china  clay.  He  consigned  them  to  Messrs. 
DunherUy  k  Steinmann  of  Liverpool^  the  agents  for  the 
Neva^  and  took  from  the  captain  of  the  vessel  a  bill  of 
lading  in  the  ordinary  form,  undertaking  to  deliver  the 
casks  to  Messrs.  DunherUy  tc  Steinmann  or  their  order, 
and  by  a  letter  dated  Antwerp,  15th  December,  1865,  he 
wrote  to  them  with  the  bill  of  lading,  and  stated  that  the 
casks  were  for  account  of  Messrs.  Schaffer  k  Budenberg, 
whose  directions  they  would  have  to  follow.  In  each  of 
five  of  the  casks  of  clay  so  shipped  by  Ehrenberg  was  con- 
cealed a  keg  of  gunpowder  of  one  hundred  pounds  weight, 
and  in  each  of  the  other  three  casks  of  clay  was  also  con- 
cealed a  keg  of  gunpowder  of  fifty  pounds  in  weight.  On 
the  17th  December  Dunkerley  k  Steinmann  received  from 
Messrs.  Schaffer  k  Budenberg  the  following  letter : — 

"Manchester,  16th  December,  1865. 
"96,  George  Street. 
''  Messrs.  DunherUy  k  Steinmann,  Liverpool. 

"  Gentlemen — We  have  been  informed  that  Mr.  Ehren^^ 
berg  will  forward  to  your  address  and  for  our  disposal  by 
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1866.  the  steamer  Neoa,  leaving  Antwerp  for  lAverpool  on  Iht 

BuMRBERQ  day  the  18th  inst,  eight  barrels  of  china  day,  namdy, 
RoB»T..  B-  No.  1,  groee  weight  196  kilogr. 


2, 

208 

8>                      M 

208 

4, 

220 

6. 

190 

6, 

200 

7, 

210 

8,                     M 

200 

le  above,  infc 

>nniog 

**  Please  store 
arrival,  and  we  shall  instruct  you  how  to  forward  the  same 
to  different  places. 

"  We  remain,  gentlemen, 
"  Yours  respectfully, 

"  Schaffer  &  Budaitrgr 

On  Sunday  the  17th  December,  1866,  Ekrenberg,  who 
was  then  in  London,  saw  Budenberg  and  informed  him  of 
the  shipment  to  Messrs.  Dunkerleg  k  SieiMmann  of  the  eiglit 
casks  and  that  the  clay  contained  the  kegs  of  goopowder. 
There  was  no  evidence  that  prior  to  the  17th  Deeeakrt 
Budenberg  had  any  knowledge  of  the  shipment  of  the  da;, 
or  of  the  fact  of  its  containing  the  kega  of  gunpowder. 
The  Neva  arrived  in  Liverpool  on  or  about  the  21st 
December,  1866,  and  forthwith  discharged  her  carga  On 
the  19th  December,  1866,  Budenberg  went  to  Liverpool  aod 
there  saw  Messrs.  Dtmherleg  k  Steinmann,  to  wboffl  tbe 
casks  of  clay  had  been  consigned.  He  then  informed  tbeo 
of  the  fact  that  there  was  gunpowder  contained  in  the  claj, 
and  requested  them  to  take  steps  to  get  the  casks  passed 
.  through  the  Customs  House.  Messrs.  DunkerUy  k  SieiMr 
mann  immediately  took  the  usual  steps  for  that  parposest 
the  Customs  House,  and  their  clerk  requested  the  examin- 
ing officer  to  pass  them  without  ezaminatioii ;  hut  o^ 
his  refusal  to  do  so.  and  directing  a  sub-officer  to  bore 
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the  casks,  the  clerk  informed  the  Customs  officer  that  1866. 
there  was  gunpowder  contained  in  the  clay.  On  receiv-  budbmbero 
ing  this  information  the  Customs  House  authorities  caused 
the  clay  and  the  powder  contained  in  it  to  be  seized,  and 
it  has  ever  since  been  retained  by  the  Customs  House 
authorities,  and  they  ultimately  caused  the  information 
aboye  set  forth  to  be  laid  against  Budenberff^  his  partner 
Sehaffer  residing  abroad. 

It   further  appeared  that  neither  china  clay  nor  gun- 
powder are  subject  to  any  duty  on  importation. 

The  magistrate  considered  it  proved  that  goods  of  one 
denomination  concealed  in  goods  of  another  denomination 
had  been  imported ;  and  having  regard  to  the  meaning  of 
the  word  "  importer/'  as  defined  by  the  eighth  section  of 
<<  The  Customs  Amendment  Act,  1869,"  22  &  23  Vict.  c. 
37,  came  to  the  conclusion  that  Budenberg  was  the  importer 
thereof;  and  also  considered  that  the  same  definition  must 
be  applied  to  the  term,  ''  If  any  person  shall  cause  to  be 
imported,"  used  in  the  sixth  section  of  the  act  (a). 

The  question  for  the  opinion  of  the  Court  was  whether, 

(a)  Stat  22  &  23  Vict.  c.  37,  $.  6,  enacU:— '<If  any  person  shall 
cause  to  be  imported  goods  of  one  denomination  concealed  in  packages  of 
goods  of  any  other  denomination,  or  shall  directly  or  indirectly  cause  to 
be  imported  or  entered  any  package  of  goods  as  of  one  denomination, 
bat  which  shall  afterwards  be  discoveredi  either  before  or  after  delivery 
thereof,  to  contain  other  goods  subject  to  a  higher  rate  or  amount  of 
duty  than  those  of  the  denomination  by  which  such  package  was  entered, 
such  package  and  all  goods  contained  therein  shall  be  forfeited,  and  every 
person  shilU  forfeit  and  pay  for  every  such  offence  a  penalty  of  one 
hundred  pounds,  or  treble  the  value  of  the  goods  contained  in  such 
package  at  the  option  of  the  Commissioners  of  Customs." 

Sect.  8.  <*  For  the  removal  of  doubts  as  to  the, meaning  and  applica- 
tion of  the  word  importer/  as  used  in  the  Customs  Acts,  the  word 
*  importer'  in  any  act  relating  to  the  Customs  is  hereby  declared  to  apply 
to  and  include  any  owner  or  other  person  for  the  time  being  possessed  of 
or  beneficially  interested  in  any  goods  imported  into  the  United  Kingdom, 
from  the  time  of  the  importation  thereof  until  they  shall,  on  payment  of 
the  duties  thereon  or  otherwise,  be  duly  delivered  or  discharged  from  the 
custody  or  control  of  the  Customs." 
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1866.       under  the  circumstanceB,  that  decision  was  right  in  point 


^    **  Holher  for  the  AppeHant — ^This  conidction  was  wnx^. 

Ist.  Here  was  no  importation  of  **  goods  of  one  de- 
nomination concealed  in  packages  of  goods  of  any  other 
denomination/'  within  the  meaning  of  stat.  22  &  23  VkL 
c.  37, «.  6.  It  is  conceded  that  a  fraud  upon  the  owners 
of  the  steamer  was  perpetrated ;  but  the  object  of  this 
statute  is  to  prevent  frauds  upon  the  Customs,  and  ''goods 
of  one  denomination"  mean  goods  subject  to  a  higher  datj 
than  the  goods  in  which  they  are  concealed* 

The  words  ''other  goods  subject  to  a  higher  rate  or 
amount  of  duty  than  those  of  the  denomination  by  whidi 
such  package  was  entered/'  following  afterwards  in  the 
same  section,  show  that  this  is  the  true  construction  ;  bat 
neither  china  clay,  nor  gunpowder  is  subject  to  any  duty, 
and  the  Customs  were  in  no  way  injured.  It  cannot  be 
contended  that  the  penalty  under  this  section  would  be 
incurred  by  the  importation  of  sugar  mixed  with  saod, 
or  cotton  packed  with  cannon  balls  to  increase  the 
weight. 

2nd.  The  magistrate  was  wrong  in  holding  that  the  Ap- 
pellant caused  these  goods  to  be  imported.  In  order  to 
bring  a  party  within  the  6th  section,  as  a  person  causing 
prohibited  goods  to  be  imported,  it  must  appear  that  he 
knew  of  the  concealment  at  the  time  when  it  was  effected; 
but  here,  although  the  goods  were  shipped  on  the  loth 
December y  it  was  not  till  the  17th  that  Ehrenherg  informed 
the  Appellant  that  the  clay  contained  gunpowder;  and  thoe 
is  no  evidence  of  any  previous  knowledge  on  his  part  The 
magistrate  does  not  find  simply  that  the  Appellant  was  the 
importer,  but  that  having  regard  to  the  definition  of  "  im- 
porter" in  the  8th  section,  he  came  to  that  conclusion ;  and 
considered  that  the  same  definition  applied  to  the  person 
meant  in  the  phrase,  "  if  any  person  shall  cause  to  be  im* 
' ported."     But,  if  so,  the  terms  of  the  definition  "  any  owner 
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or  other  person  for  the  time  being  possessed  of  or  benefid-       1866. 
ally  interested  in  any  goods  imported  into  the  United  King-    Budenbero 
dom"  would   subject  the   most  innocent  persons  to  this     Roberts. 
penalty.    Messrs.  Dunkerley  &  Steinmann  for  instance,  who 
were  merely  consignees  without  notice  of  the  fraud,  would 
be  liable.    That  could  not  have  been  intended.     [He  re- 
ferred  to  the  Customs  Consolidation  Act,  1853  (16  &  17 
Vict.  c.  107),  8.  66.] 

IjOcke{T.  Janes  with  him)  for  the  Respondent. — 1st  The 

conviction  was  right     It  was  not  necessary  that  the  goods 

concealed  should  be  subject  to  duty.     [Erie,  C.  J.    If  I 

understand  the  argument  it  is  that  the  first  branch  of  the 

6th  section,  relating  to  the  passing  off  and  concealment  of 

goods  of  one  denomination  in  packages  of  goods  of  another 

denomination,  has  no  application  unless  the  goods  of  such 

other  denomination  are  subject  to  a  higher  duty;  but  I 

consider  that  it  was  the  intention  of  the  legislature  to  forbid 

the  packing  and  covering  up  of  imported  articles  of  one 

description  in  articles  of  another  description.    There  are 

many  reasons  for  requiring  an  account  to  be  kept  of  com*- 

modities  imported  into  the  kingdom.    The  second  branch 

of  the  section,  relating  to  packages  of  goods  subject  to  a 

lower  rate  than  the  goods  discovered  to  be  packed  in  them, 

applies  to  a  distinct  offence] 

2nd.  It  is  obvious  that  the  consignees  were  mere  agents 
of  the  Appellant ;  and  there  is  abundant  evidence  that  be 
was  the  importer  and  directed  these  goods  to  be  sent  to 
him  without  any  reference  to  the  definition  contained  in  the 
8th  section.  There  is  the  letter  of  the  Appellant  and  his 
partner  of  December  16th  recognizing  the  shipment  by 
JSkrenherg.  On  the  17th  Ekrenberg  tells  the  Appellant  of 
the  fraud,  and  on  the  19th  the  Appellant  informs  the  con- 
signees of  the  fact  and  requests  them  to  get  the  casks 
passed  through  the  Custom  House.  Therefore,  even  if 
the  magistrate  was  wrong  in  his  view  of  the  application  of 
Y0L.1.— C.P.  8M 
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1866.       the  definition  of  ''importer"  in  the  8tii  clause,  there  w 
BuDBiiBBRo    ^U  enough  in  the  case  to  justify  a  conviction. 

V. 
ROBBRTt. 

Holker  in  reply. — ^The  question  now  is,  whether,  having 
regard  to  the  8th  section  of  the  Act,  the  Appellant  was 
an  importer  in  point  of  law ;  upon  the  evidence  alone  &e 
magistrate  was  not  satisfied  that  he  was  so. 

Erlb,  C.  J.  The  statement  of  the  conclusion  of  law 
relating  to  this  statute  at  the  end  of  the  case  has  not  my 
concurrence;  and  the  bulk  of  Mr.  Holker* $  argument  was 
as  to  that  If  I  understand  the  learned  magistrate  rightly^ 
he  has  in  effect  stated  that  an  importer  according  to  the 
definition  of  the  8th  section  is  a  person  who  causes  to  be 
imported  within  the  meaning  of  the  6th  section.  In  the 
ordinary  sense  of  the  word  a  person  ^  has  caused  to  be  tm« 
ported/'  if  he  sends  an  order  to  a  correspondent  and  the 
goods  are  sent;  but  I  thmk  an  importer  according  to  the 
definition  of  the  8th  section  may  not  come  within  that  de- 
scription. They  are  statutable  iniporters.  After  there  has 
been  an  importation  of  goods  into  this  country,  and  the 
customs  are  not  paid  upon  them,  and  an  interest  is  created 
in  a  third  person,  that  third  person  would  be  an  importer 
within  the  meaning  of  the  8th  section ;  but  by  no  means  a 
person  who  caused  them  to  be  imported  within  the  mean«- 
ing  of  the  6th ;  otherwise  a  person  might  import  goods, 
and  the  goods  might  be  in  the  Custom  House  before  &e 
duty  was  paid,  and  I  might  buy  them  whilst  there.  There 
might  be  a  concealment,  such  as  enclosing  one  kind  of 
goods  within  another;  and  if  I  bought  them  ever  so  inno- 
cently, the  words  of  this  conyiction  would  make  me  liabk 
to  a  penalty  of  1002.  and  the  forfeiture  of  the  goods,  because 
I  was  the  importer  of  those  goods.  But  I  am  not,  within 
the  meaning  of  the  words  of  sect.  6,  the  man  who  caused 
the  goods  to  be  imported.  The  two  sections  have  a  dif- 
ferent bearing. 
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But  a  finding  that  the  party  ''caased  to  be  imported'*  is       1866, 
abundant  to  convict  under  the  6th  section ;  and  the  obser-    Budenbbro 
vation  made  by  the  learned  magistrate,  that  the  definition     Roberts. 
of  ''  importer"  in  sect  8,  applies  to  the  person  who  caases 
goods  to  be  imported,  does  not  seem  to  rocs  to  assist  our 
judgment  or  to  be  relevant  to  it     I  therefore  propose  to 
aend  the  case  back  again  to  the  magistrate — ^not  to  re-state 
the  facts,  for  he  has  examined  them^  and  has  all  the  evi- 
dence before  him — but,  after  considering  what  I  have  said  as 
to  the  difference  between  the  man  who  causes  goods  to  be 
imported  and  persons  who  are  mcluded  in  the  definition  of 
the  word  ''  importer"  in  the  8th  section,  to  see  whether  he 
draws  the  inference  that  Budenberg  caused  these  goods  to 
be  imported,  and  I  am  of  opinion  that  he  did,  either  if  he 
sent  an  order  to  Ehrenherg^  and  in  pursuance  of  the  order 
Ekrenberg  sent  them ;  or  if  there  had  been  a  communication 
between  Ekrenberg  and  Budenberg,  and  both  of  them  had 
co-operated  with  mutual  knowledge  that  gunpowder  was  to 
be  sent  into  England  inclosed  in  casks  of  clay ;  or  if  there 
had   been  a  communication  between  them  such  as:— ^ 
''  Whenever  there  is  a  convenient  season  let  some  gun- 
powder be  sent  in  a  certain  number  of  casks/'    If  there  was 
anything  of  an  understanding  between  Ekrenberg  and 
Budenberg^  in  pursuance  of   which  Ekrenberg  sent  to 
Budenberg,  that  was  abundant  evidence  from  which  the 
magistrate  might  have  drawn  the  conclusion  that  Buden^ 
berg  caused  to  be  imported.     I  do  not  know  whether  or 
not  he  meant  to  negative  that  knowledge.     It  appears  to 
me  that  the  whole  transaction  has  upon  the  &ce  of  it  great 
signs  of  known  illegality,  and  the  sending  of  an  article  from 
a  foreign  correspondent  to  a  correspondent  in  England, 
in  known  violation  of  the  customs  law,  is  very  good  evi- 
dence  that  those  parties  were  acting  with  an  understanding. 
All  we  do  is  to  send  the  case  back,  in  order  that  the  magis- 
trate may  state  whether,  having  in  view  the  few  observations 

3if2 
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^866.        I  have  thought  right  to  offer,  he  means  io  convey  that 
BuDBNBBao    Budenberg  caused  these  goods  to  be  imported. 

ROBERTB. 

Smith,  J.  (the  only  other  judge  present).  I  anderstand 
that  the  magistrate  has  asked  us  whether  he  was  right  in 
poiut  of  law  in  considering  that  the  words  "  cause  to  be  im- 
ported" in  the  6th  section  are  to  be  interpreted  in  the  same 
way  as  the  word  ''  imported"  is  to  be  interpreted  by  force 
of  section  8.  I  think  not,  and  that  the  words  '^cauae  to  be 
imported"  in  the  6th  section  are  to  be  read  in  their  fair  and 
ordinary  sense,  and  not  in  the  constructiye  sense  that  is 
given  to  the  word  'importer"  in  the  8th  section.  I 
therefore  agree  with  my  Lord  in  thinking  that  in  point  of 
law  the  magistrate  was  wrong  in  the  construction  of  the 
Act,  and  I  concur  in  thinking  that  the  case  should  be  sent 
back  to  be  re-stated :  not  for  the  magistrate  to  take  fresh 
evidence  and  form  any  opinion  other  than  that  which  the 
evidence  warranted  him  in  forming  when  he  heard  the  case; 
but  for  him  to  state  as  a  fact  whether,  with  reference  to  the 
words  ''cause  to  be  imported/*  in  the  6th  section,  be  is  or 
is  not  satisfied  that  the  Defendant  did  cause  these  goods 
to  be  imported. 

It  was  then  ordered  that  the  case  should 
be  sent  back  to  the  magistrate  for  him  \o 
state,  without  hearing  fresh  evidence,  whe- 
ther at  the  time  of  the  conviction  he  was 
satisfied  that  Budenberg  caused  these  goods 
to  be  imported. 
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1866. 


The  London  and  South-Western  Railway  Com- 
pany, Appellants  v.  Reeves,  Respondent  ^i^'tif' 


1.  A  railway  company,  agent,  or  carrier,  employed  by  a  contractor  for  qom-  Tumpikg  ioiL 

miaaanat  to  carry  forage  for  the  uae  of  her  Migeaty'a  forcea,  is  within  Waggons  kind 

the  exemption  from  turnpike  toll  enacted  by  itat.  8  Qto,  4,  c.  126,  #.82.  amd  emploffed 

2.  T*8i  Co,  having  entered  into  a  contract  for  commisaariat,  in  which  powera  fty  eoniraeior 

were  reaerved  to  inapect  and  reject  suppliea,  in  pursuance  of  their  con-  in  conveying 

tract,  sent  some  hay  to  the  commisaariat  stores  at  Aldershot,  and  the  ttorufor  tka 

Appellanu,  whom  T,  &  Co.  employed  to  carry  and  deliver  it,  were  um  ^fher 

charged  a  turnpike  toll  for  a  waggon  drawn  by  two  horses  used  by  Me^etty's 

them  for  that  purpose.    Held,  that  the  stores  being  for  the  use  of  her  foreet, 

Migesty's  forces,  under  8  Geo,  4,  c.  126,  t,  32,  the  charge  was  illegal.  ExowtptUm  rfi, 

CoiUTQetOI*9 

THIS  was  a  case  stated  under  stat  20  &  21  Vict.  c.  43,  agmu. 
by  justices  acting  for  the  division  of  Odiham^  in  the  ^   eQ,%c  2  . 
county  of  Southampton. 

An  information  was  laid  under  stat.  3  Geo.  4,  c.  126, 
charging  that  the  Respondent  had  demanded  and  taken 
from  the  Appellants  at  a  toll  gate  called  the  Farnborough 
Oate  on  a  turnpike  road  there  situate  in  the  county  of 
HcMtSj  and  called  the  Famham  and  Winchester  Turnpike 
Trusty  the  sum  of  6£2.  as  and  for  toll  payable  at  the  toll 
gate  under  the  Act  in  respect  of  a  waggon  drawn  by  two 
horses  and  containing  hay,  the  waggon  and  horses  being 
then  exempt  from  toll  as  being  a  waggon  or  other  carriage 
and  horses  drawing  the  same  employed  in  conveying  com* 
missariat  for  the  use  of  her  Majesty's  forces  within  the 
meaning  of  the  32nd  section  of  the  Act,  such  exemption 
being  then  claimed  by  the  Appellants. 

At  the  hearing  it  was  proved  that  the  hay  being  con<^ 
veyed  in  the  waggon  was  on  the  6th  of  February ^  1866, 
delivered  by  Messrs.  Toomer  to  the  Appellants  to  be  con- 
veyed by  them  to  the  commissariat  stores  at  Aldershot^  in 
the  said  county.  It  was  sent  by  Messrs.  Toomer  for  the  use 
of  her  Majesty's  forces  there  in  pursuance  of  a  contract  for 
commissariat  supplies  made  on  the  17th  of  January ^  1866, 
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1866.       between  them  and  her  Majesty's   Depaty  Commissary 
LoHDON  AMD   QcQeral  to  supply  hay  and  other  forage  at  AUershot 
w'^^^^^    camp  and  command,  in  such  quantities,  at  such  times  and 
V*  at  such  barracks  or  camps  as  might  be  required,  within 

the  command,  by  the  proper  oflScers,  as  specified  in  certain 
conditions  thereto  annexed,  among  which  were  the  follow- 
ing:— 

2.  The  contractor  shall  deliver  the  forage  at  his  own 
expense,  at  such  periods  and  in  such  quantities  as  may  be 
required,  into  the  stores  or  on  the  ground  at  Aldershot  or  at 
Woolmer  Forest,  or  wherever  horses  may  be  quartered  or 
picketed  within  the  command,  as  may  be  directed  by  the 
oflScers  appointed  for  that  duty. 

4.  The  oflicer  commanding  may,  on  application  from 
oflScers  commanding  r^ments  or  corps,  for  their  respective 
services  or  whenever  he  may  deem  fit,  appoint  a  brigade  or 
additional  board  to  inspect  the  supplies,  and  if  the  board 
shall  be  of  opinion  that  they  are  not  of  the  quality  specified 
in  the  conditions  they  shall  be  rejected,  and  the  oflScer  of 
the  commissariat  may  without  further  appeal  purchase 
such  supplies  as  may  be  required  to  replace  those  rejected, 
as  provided  in  clause  No.  3. 

16.  A  stock  of  oats,  hay  and  straw  sufficient  for  at 
least  fourteen  days'  consumption  for  the  number  of  horses 
actually  iu  the  camp  and  command  shall  be  kept  by  the 
contractor.  This  stock  shall  be  inspected  and  approved  by 
the  Deputy  Commissary  General  or  other  oflScers  acting 
for  him,  and  the  issues  to  the  troops  shall  be  made  from 
such  supply  in  the  order  in  which  the  same  may  have  been 
inspected  and  approved.  The  Deputy  Commissary  General, 
or  other  oflScer  acting  for  him,  shall  have  full  power  and 
authority  to  reject  any  article  oflfered  which  may  appear  to 
be  of  inferior  quality,  and  in  case  of  a  proper  supply  of  the 
respective  articles  not  being  immediately  provided  in  lieu 
of  those  so  rejected,  or  whensoever  the  stock  of  forage  shall 
be  less  than  the  fourteen  days'  supply  prescribed,   the 
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Deputy  Commissary  Oeneral,  or  other  oflBcer  acting  for       1866. 
him,  shall  have  full  power  to  purchase  such  quantities  as  London  and 
may  be  thus  rejected  or  deficient,  as  provided  in  clause  3.    ^^VcoMPiSiT 

The  hay  was  being  conveyed  in  pursuance  and  according      ^' 
to  the  terms  of  the  contract  for  delivery  on  behalf  of  the 
contractors  in  terms  of  the  provision  in  section  2.    In 
order  to  take  the  hay  to  the  commissariat  stores  it  was  con- 
venient and  necessary  for  the  waggon  and  horses  to  pass 
through  the  toll  gate.    On  the  waggon  and  horses  arriving 
at  the  toll  gate  the  Respondent  demanded  and  took  from 
the  Appellants  the  sum  of  6d.  as  and  for  toll  in  respect  of 
the  waggon  and  horsesi  and  refiised  to  allow  them  to  pass 
throMgb  the  toll  gate  except  on  payment  of  such  sum  of  6d., 
although  the  Appellants  then  claimed  exemption  on  the 
ground  that  the  hay,  being  for  the  use  of  her  Majesty's 
forces,  the  waggon  and  horses  were  exempt  from  such  toll. 
The  Respondent  was  a  person  duly  authorized  to  demand 
and  take  such  toll  as  is  legally  payable  at  the  toll  gate,  and 
the  amount  of  the  sum  so  demanded  and  taken  would  be 
the  amount  of  toll  legally  payable  for  the  waggon  and 
horses,  if  any  were  payable. 

It  was  contended  on  behalf  of  the  Appellants  th^t  no 
toll  was  payable,  inasmuch  as  the  waggon  and  horses  were 
within  the  exemptions  from  toll  mentioned  in  stat  3  Oeo.  4, 
c.  126,  «•  32,  and  were  a  waggon  or  other  carriage  and 
horses  drawmg  the  same  conveying  commissariat  or 
other  public  stores  for  the  use  of  her  Majesty's  farces. 
The  Respondent  contended  that  the  waggon  and  horses 
were  not  within  the  exemption. 

The  justices  were  of  opinion  that  the  waggon  and 
horses  were  not  withm  the  exemption,  and  the  question  for 
the  opinion  of  the  Court  w^s  whether  their  decision  was 
right. 

C  Wood  {Mangles  with  him)  for  the  Appellants. — The 
waggon  and  horses  were  exempt  from  toll.     Before  the 
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1866.      justices  it  was  contended,  that  the  power  resenred  imder 
London  and   the  4th  dause  of  the  contract  to  reject  supplies  prerented 
wVtCompan't  *^**  forage  from  necessarily  belonging  to  her  Majesty;  bat 
<^*  this  is  not  amongst  the  Respondent's  points  for  aigomeot, 

and  the  objection  now  taken  is  that  the  exemption  does  not 
apply  to  carriers  for  hire,  bat  is  limited  to  the  contractor  re- 
moving from  his  own  store  to  the  depot.  If,  however,  (he 
carrier  had  to  pay  the  toll  the  effect  would  only  be  to  nnb 
her  Majesty  indirectly  pay  it,  as  it  would  be  charged  in  the 
price  of  the  carriage,  and  to  cast  the  burden  upon  ber 
Majesty  is  contrary  both  to  the  statute  relied  on  and  to  the 
common  law.  The  effect  of  the  statute  is  to  make  all  stores 
for  the  use  of  her  Majesty's  forces  by  whomsoeyer  conveyed, 
toll  free,  and  this  case  is  witbm  its  precise  words.  [He  wis 
then  stopped.] 

No  counsel  appeared  for  the  Respondent. 

Erlb,  C.  J.  I  am  of  opinion  that  the  decidon  oi  the 
justices  was  wrong.  It  is  clear  that  stores  sent  by  a  con- 
veyance for  the  use  of  her  Majesty's  troops  are  exempt 
from  tolly  and  these  were  in  process  of  being  delivered  bj 
the  contractor  for  the  use  of  her  Majesty's  troops.  Ai 
no  one  appears  for  the  Respondent,  it  appears  that  it 
cannot  be,  and  it  is  not  said  that  they  were  not  so.  What 
the  Respondent  says  is,  that  7f  a  contractor  employs  an 
agent  or  carrier  to  carry  the  stores  for  him,  the  ezemptioD 
does  not  apply  to  the  agent;  but  I  am  of  opinion  th^t  be 
may  employ  whom  he  thinks  proper ;  and  that  accord- 
ing to  the  maxim  "  qui  facit  per  alium  fecit  per  se,"  the 
carrier  so  employed,  whether  a  railway  company  or  other- 
wise, is  the  same  as  the  contractor  himself,  conveying  stores 
for  the  use  of  her  Majesty's  forces,  and  is  exempt 

Byles  and  Smith,  JJ.,  concurred. 

Judgment  for  the  AppellaDt& 
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1866. 


Ll£VESL£Y  V.  GiLMORE.  J^2l/ 


1.  Semble  diat  where  a  Judge's  order  is  made  by  consent  referring  all  ArHirtUion, 

matters  in  difference  to  an  arbitrator,  and  he  makes  his  award  accord-  J^^f^t  order 
iDgly,  a  promise  to  perform  the  award  is  implied,  for  breach  of  which  an  for  rrfertnet  6y 
action  is  maintainable.  coMmf. 

2.  A  declaration  stated  that  an  action  had  been  brought  by  the  Plaintiffagainst  Jgrgewumt 

the  Defendant  for  trespass  in  pulling  down  a  fence  separating  their  indonedupcm 
adjoining  lands ;  that  it  was  ordered  by  a  Judge's  order,  bv  consent,  ordtr,  ^ 
tbat  all  matters  in  difference  between  them  should  be  referred  to  J.  W.,  LioMliljf  io 
and  that  they  should  perform  the  award  ;  that  by  an  indorsement  on  aetien/or  ^ 
the  order  the)r  agreed  that  the  arbitrator  should  have  power  to  order  ^taeh  iff  tm^ 
what  they  or  either  of  them  should  do  to  prevent  a  repetition  of  the  pli»d  ffromit9 
injuries  complained  of;  that  the  arbitrator  made  and  published  his  to  perform 
award,  and  with  reference  to  the  authority  given  him  by  the  indorse-  award. 
ment  ordered  that  the  Defendant  should  erect  a  wall  in  a  manner  spe-  Jttaehment, 
cified ;  and  after  avening  that  the  Plaintiff  had  done  all  things  to 
entitle  him  to  maintain  Uie  action,  alleged  for  breach,  that,  although 
the  Defendant  had  built  a  wall,  yet  it  was  not  built  in  the  way  specified 
by  the  arbitrator.    Held  (on  demurrer),  tbat  the  declaration  was  good. 

"Tr\ECLARATION :— For  that  before  and  at  the  time  of 
the  making  of  the  order  hereinafter  mentioned^  the 
Plaintiff  had  commenced  an  action  in  this  Court  against 
the  Defendant,  and  the  declaration  in  the  said  action  had 
been  delivered  containing  yarious  counts,  for  divers  tres- 
passes alleged  to  be  committed  by  the  Defendant  upon  cer- 
tain land  of  the  Plaintiff  adjoining  land  of  the  Defen- 
dant, and  also  for  a  trespass  alleged  to  be  committed  by 
the  Defendant  by  pulling  down,  removing  and  destroying 
a  certain  fence  which  separated  the  land  of  the  Plaintiff 
from  the  land  of  the  Defendant,  and  which  fence  belonged 
to  the  Plaintiff  and  Defendant  as  tenants  in  common.  And 
thereupon  by  an  order  made  on  the  4th  day  of  April, 
1865,  one  of  the  judges  of  this  Court,  with  the  consent  of 
the  Plaintiff  and  the  Defendant,  it  was  ordered  that  the 
action  and  all  matters  in  difference  between  the  parties 
should  he  referred  to  the  award,  order,  arbitrament,  final 
end  and  determination  of  John  Whittaher,  so  as  he  should 
make  and  publish  his  award  in  writing  of  and  concerning 
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^866.  the  mattere  referredi  ready  to  be  delivered  to  the  parties^ 
LiBTULET  or  such  of  them  as  should  require  the  same,  on  or  before 
GiLMou.  ^^^  ^^^  ^^7  ^^  'Sfay  then  next  ensuing,  or  on  or  before 
such  further  or  altered  day  as  the  arbitrator  should  from 
time  to  time  appoint,  and  signify  in  writing  under  his  hand 
to  be  endorsed  on  that  order.  And  by  the  like  consent  the 
Judge  did  further  order  that  the  parties  should  in  all  things 
abide  by,  perform,  fulfil  and  keep  such  award  so  to  be 
made  as  aforesaid.  And  John  WhUtaieTf  in  pursuance  of 
the  order,  took  upon  himself  the  said  reference.  [Here 
were  set  out  three  enlargements  of  the  time  by  the  arbitra- 
tor, the  last  being  till  1st  September^  1865.]  And  by 
an  indorsement  on  the  order  under  the  hands  of  the 
Plaintiff  and  Defendant,  it  was  agreed  between  them  that 
the  arbitrator  should  Iiave  power  to  order  what  the  parties 
or  either  of  them  should  do  to  prevent  a  continuance  or  re- 
petition of  the  injuries  complained  of.  The  declaration 
then  averred  that  the  arbitrator  before  the  said  I  at  day  of 
September y  1865,  duly  made  and  published  his  award  in 
writing  respecting  the  matters  referrea,  ready  to  be  de- 
livered to  the  parties,  and  thereby,  with  reference  to  the 
authority  given  to  him  by  the  indorsement  on  the  order 
under  the  hands  of  the  Plaintiff  and  Defendant  to  order 
and  determine  what  he  should  think  fit  to  be  done  by 
either  of  them  to  prevent  a  continuance  or  repetition  of  the 
obstructions  and  injuries  complained  of  in  the  declaration, 
and  for  the  setUement  of  all  matters  in  difference  between 
the  parties,  the  arbitrator  amongst  other  things  did  order, 
determine  and  direct  that  the  Defendant  should  forthwith 
erect,  or  cause  to  be  erected,  in  a  good  and  workmanlike 
manner,  a  continuous  wall  of  brick  of  the  uniform  thickness 
of  nine  inches  set  in  good  lime  mortar,  so  as  to  divide  the 
premises  of  the  Defendant,  which  adjoined  the  premises  of 
the  Plaintiff  referred  to  in  the  declaration,  from  the  pre- 
mises of  the  Plaintiff,  and  such  wall  to  be  built  in  the 
line  designated  by  the  letters  A,  A,  A,  and  coloured  green 


V. 
OlLMOKB, 


XXX  VICTORIA.  851 

Dpon    the  plaa  to  the  award  annexed,  which  plan  the        1866. 
arbitrator  thereby  directed  should  be  considered  as  part     libtbslbt 
of  his  award,  with  an  opening  or  gateway  of  nine  feet 
wide,   as  shown  in  the  plan,  such  wall  to  be  not  less  in 
height  than  four  feet  above  the  then  present  level  of  the 
ground  where  the  ofiening  or  gateway  is  shown  on  the  plan, 
and  8uch  wall  to  be  of  a  uniform  and  level  height,  and 
that  the  wall  should  be  a  joint  wall,  to  be  kept  in  good 
repair  and  condition  at  the  expense  of  the  Plaintiff  and 
Defendant  and  their  representatives,  so  long  as  they  should 
have  any  interest  in  the  lands  delineated  in  the  plan  or  any 
part  thereof;  and  that  all  conditions  were  fulfilled,  and  all 
things  happened  and  all  times  elapsed  necessary  to  entitle 
the  Plaintiff  to  maintain  this  action ;  yet  although  the  De- 
fendant, in  pretended  i>erformance  of  the  award,  built  a 
certain  wall,  yet  it  was  not  built  in  a  good  and  workmanlike 
manner,  and  was  not  a  continuous  wall  of  brick,  and  was 
not  of  the  uniform  thickness  of  nine  inches,  and  was  not 
set  in  good  lime  mortar,  and  did  not  divide  the  premises 
of  the  Defendant,  which  adjoined   the  premises  of  the 
Plaintiff  referred  to  in  the  declaration,  from  the  premises 
of  the  Plaintiff;  and  the  wall  was  not  built  in  the  line  de- 
signated by  the  letters  A,  A,  A,  and  coloured  green  upon 
the  plan;   but  upon  part  of  the  line  the  Defendant  did 
not  erect  any  wall  at  all,  and  upon  other  part  thereof  the 
Defendant  placed  only  wooden  railings ;  and  the  wall  so 
erected  by  the  Defendant  was  not  of  the  specified  height, 
or  of  an  uniform  and  level  height,  whereby  the  Plaintiff 
was  deprived  of  the  benefit  of  the  wall  directed  to  be  built 
by  the  award.     And  the  Plaintiff  claimed  200L 

Demurrer,  the  point  stated  in  the  margin  being  that 
an  action  would  not  lie  on  the  order  and  award  in  the 
declaration  mentioned.    Joinder  in  demurrer. 

Crompton  for  the  Defendant. — First,  the  declaration  is 
bad.    There  is  nothing  on  its  face  except  a  Judge's  order 


852  AFTBR  TRIlflTY  TERM. 

^866.       for  a  reference  by  mutaal  oonsenty  and  that  does  not  raise 
'LiByisi.Br     an  atfsumpsit  on   which  an  action  will  lie.     {^B^kg^  J. 
GiLMOEB.     Inhere  is  more  than  that    There  is  the  indoraement  s^ned 
by  both  parties,  agreeing  that  the  arbitrator  ahoold  bare 
power  to  order  what  they  should  do.]    The  questkm  is 
whether  that  amounts  to  an  actual  agreement^  for  breadi 
of  which  the  Plaintiff  can  sue.     It  is  not  averred  that  the 
parties  agreed  to  perform  the  award  so  as  to  make  thon- 
selves  liable  to  actions*     If  no  action  lies  on  the  order, 
the  indorsement  carries  the  Plaintiff's   right   to   sue  no 
farther ;  and  he  cannot  sue  upon  an  award  made  under  the 
order  and  that  agreement  together.     This  action  is  not 
brought  for  a  debt  created  by  an  award  in  the  ordinary 
way ;  but  is  for  unliquidated  damages  for  tlie  Defendant's 
disobedience  to  the  order  and  failure  to  perform  the  award. 
It  is  like  asking  a  jury  to  say  whether  an  award  has  or 
has  not  been  performed.    The  declaration  admits  that  the 
Defendant  built  a  wall,  but  complains  that  in  certain  re» 
spects  it  was  not  built  in  the  way  ordered  by  the  arbitrator; 
now  the  object  of  a  reference  is  to  bring  litigation  to  so 
end ;  and  it  is  inexpedient  that  where  something  is  ordered 
to  be  done  a  new  action  should  lie.    The  indorsement  is 
no  more  than  an   agreement  that  the  Court  shall  have 
jurisdiction,  and  it  may  well  be  that  the  Defendant  in- 
tended not  to  submit  himself  to  a  jury.     The  Plaintiff 
ought  to  have  proceeded   by  attachment,   which   would 
have  been  his  remedy  if  this  had  been  a  compulsory  refer- 
ence.    [Btfks,  J.     If  the  award  had  been  upon  a  parol 
submission  an  attachment  would  not  lie.]    It  is  admitted 
that  in  that  case  there  would  be  an  assumpsit  and  ground 
of  action.     In  Hoohpayton  v.  Bussell(a),  it  was  distinctly 
held  that  no  action  will  lie  upon  an  undertaking  contained 
in  a  Judge's  order,  though  the  order  be  made  by  consent, 
and  the  undertaking  be  founded  on  a  good  considerati<m. 

(a)  10  Ex.  24. 
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In    tbat  case  the  declaration^  which  was  held  bad  on       1866. 
demurrer,  stated  that  the  Plaintiff  had  recovered  a  judg-    -lieteslet 
meat   against   the    Defendant,  who    afterwards    filed    a     g,,.^ore. 
petition  in  the  Insolvent  Court ;  that  the  Plaintiff  success- 
fully opposed  the  granting  him  protection  and  issued  a 
ca.  sa. ;  that  whilst  the  Defendant  was  in  custody  under 
that  writ  he  caused  the  Plaintiff  to  be  served  with  a  sum- 
mons to  show  cause  why  he  should  not  be  discharged  out 
of  custody,  which  was  heard  by  Piatt,  B.,  and,  in  con- 
sideration that  the  Plaintiff  would  not  oppose  and  would 
consent   to    his    making    the   order    therein  mentioned, 
the  Defendant  consented  to  the  order,  which  directed  that 
upon  payment  by  the  Defendant  of  BL  forthwith  he  should 
be  discharged ;  he  thereby  undertaking  to  pay  the  rest  of 
the  debt  and  costs  by  instalments,  the  Defendant  con- 
senting "  that  in  default  of  payment  in  either  of  the  said 
instalments  as  aforesaid,  the  Plaintiff  be  at  liberty  to  issue 
execution  by  fieri  facias  or  capias  ad  satisfaciendum:  the 
Defendant  hereby  undertaking  to  bring  no  action  against 
the  Plaintiff;"  and  it  was  then  averred,  that,  although  the 
Defendant  paid  the  first  instalment,  yet  he  had  not  paid 
any  of  the  other  instalments.     In  that  case,  at  p,  26,  a 
dictum  of  Parke  J  J.,  in  Wentwcrth  v.  BuUen  (a)  is  cited 
in  argument,  in  which  he  says,  ''  Now  though  there  is  no 
remedy  for  disobedience  of  a  Judge's  order  (as  such)  by 
one  of  the  parties  against  another  by  action,  but  by  attach- 
ment merely,  yet,  if  it  be  made  by  the  consent  of  both, 
and  be  founded  on  a  binding  agreement,  an  action  will  not 
the  less  lie  upon  that  agreement,  though  it  have  also  the 
additional  sanction  of  a  Judge's  order.    The  contract  of 
the  parties  is  not  the  less  a  contract,  and  subject  to  the 
incidents  of  a  contract,  because  there  is  superadded  the 
command  of  a  Judge.    The  case  of  an  agreement  to  refer 
by  order  of  a  Judge  is  a  familiar  instance ;  many  actions 

(a)  9  B.  4  C.  840,  850. 
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186&       being  brought  upon  such  agreementg.*'  That  is  in  the  Pldn- 
LiKTBSLsv    tifPa  favour;  but  AlderMn^  B.,  in  his  judgment  says,  tkt 
GiLMOEB.     be  <l^s  ^^^  agree  with  the  observations  cited,  and  PMoA^ 
G.  B.y  at  p.  26,  observes  that  they  were  purely  obiter  dicta. 
{Erle^  C.  J.    To  my  mind  the  meaning  of  the  contract  by 
the  Defendant  in  Hookpaytan  v.  Butsell  (a)  was,  *'  If  yon  wHl 
let  me  out  of  prison  I  will  pay  the  debt  by  monthly  instal* 
ments  of  21. ;  and  if  I  make  default  you  may  tale  my 
goods  or  put  me  in  prison  again ;"  but  the  observations  of 
Parke,  J.,  in  Wentwarth  v.  BuUeriy  which  have  been  cited, 
are  ftir  from  mere  dicta.    All  the  Judges  in  that  case  were 
of  opinion  that  the  damages  were  excessive,  and  on  that 
ground  granted  a  new  trial;  and  Parke,  J.,  makes  those 
observations  m  the  course  of  his  judgment  in  giving  bis 
reasons  for  thinking  the  action  in  that  particular  case  not 
maintainable.     Smitk,  J.     In  the  notes  to   2  WUliami 
Saunders,  62,  b,  n.  (/),  6th  ed.  it  is  said :  ^'  So  assumpsit 
will  lie  upon  a  submission  by  rule  of  Nisi  Prius :  Banner  f, 
Ckarlton  (ft).    So  on  a  submission  by  a  judge's  order: 
.    Still  V.  Halford  (c).    [At  aU  events,  if  the  Defendant  has 
recognised  the  act  of  the  attorney  in  referring ;  WharUm  v. 
King  (cf)"].)    In  The  Thames  Iran  Works  and  Skip  BuUd- 
ing  Company  {Limited)  v.  The  Patent  Derrick  Compam/ 
(Limited)  (e).  Wood,  V.-C,  held  that  a  Judge's  order  made 
by  consent,  whereby  it  was  directed  that  proceedings  in  an 
action  should  be  stayed  on  certain  conditions,  did  no! 
'amount  to  an  agreement  to  perform  those  conditions;  aad 
that  a  bill  for  specific  performance  would  not  lie.     It  h 
conceded  that  the  older  authorities  are  against  the  Defeo' 
dant ;  but  till  Hookpaytan  v.  BusseU  (a)  was  decided,  thi 
question  was  never  deliberately  considered. 

Secondly,  the  arbitrator  has  exceeded  the  scope  of  hi 


(a)  10  Ex.  24.  {d)  1  Moo.  4-  R.  96. 

(6)  5  EoMt,  139.  (e)  29  L.  J^  Ckane.  714. 

(c)  4  Camp.  17.  - 
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aDthority.    It  was  not  competent  to  the  parties  by  •io'*       1866. 
doreeaieiit  to  extend  the  scope  of  the  reference  nnder  the     Likvkslbt 
order.  ^    •• 

SolkeTf  for  the  Plaintiff,  was  not  called  on. 

ERiaBy  C.  J.  I  am  of  opinion  that  our  judgment  most 
be  for  the  Plaintiff.  The  declaration  sets  out  by  alleging 
that  an  action  bad  been  commenced,  and  proceeds  to  state 
that  it  was  ordered,  with  the  consent  of  the  parties,  that  the 
action  and  all  matters  in  difference  should  be  referred  to 
an  arbitrator,  and  that  by  the  like  consent  it  was  further 
ordered  that  the  parties  should  in  all  things  abide  by  and 
perform  the  award  to  be  made.  So  far  there  is  an  agree- 
ment by  the  parties  to  refer,  and  that  the  award  when. made 
shall  be  performed,  and  besides  that  there  is  the  Judge's 
order,  which  may  be  enforced  in  the  usual  way.  After- 
wards the  parties  by  an  indorsement  on  the  order  under 
their  hands  agreed  that  the  arbitrator  should  have  power  to 
order  what  they  or  either  of  them  should  do  to  prevent  a 
continuance  of  the  injuries  complained  of.  Clearly  that 
indorsement  is  to  be  construed  as  an  agreement  between 
the  parties,  that  the  arbitrator  shall  have  power  to  award 
what  shall  be  done  by  them,  and  that  they  will  perform 
¥^  his  award ;  and  on  that  agreement  I  am  of  opinion  that  an 
f^-  action  will  lie.  It  is  said  that  it  is  inexpedient  to  allow  an 
^'  action  to  be  brought  in  such  case,  and  that  the  remedy 
i^  should  be  by  attachment ;  but  in  an  action  the  jury,  in  esti- 
IdStH^  mating  the  damages,  would  consider  the  cost  of  building  a 
'^'^'  wall  according  to  the  award  of  the  arbitrator;  and  in  their 
fj;^  doing  that  there  could  be  no  inconvenience. 
i  Mr.  Crompton,  however,  contends  that  no  action  will  lie, 

1  be  !^f        and  the  case  of  Hoohpaytan  v.  BuueU  (a),  on  which  he  relies, 
certainly  in  terms  supports  that  view.     But  looking  at  the 
,^^         Judge's  order  in  that  case  it  appears  to  me  not  to  contain 

J'"*  («>10£jr.24. 
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1866.       an  agreement  between  the  parties  to  perform  any  award, 
LiKVBSLBT     ^^^  ^^^  whole  construction  of  it  shows  that  it  was  the  in- 
^  tention  of  the  parties  that  the  payment  of  the  monies  men- 

tioned in  it  should  be  enforced  by  a  fi.  fa.,  or,  if  the  goods 
of  the  Defendant  should  be  insufficient,  by  a  ca.  sa.  The 
Defendant  there  consented  to  that  and  that  only.  In  like 
manner  the  order  of  my  Brother  WiUes^  in  The  Thames 
Iron  Works  and  Ship  Building  Company  {limited)  ▼.  The 
Patent  Derrick  Company  (Limited)  (a),  imposed  li  penalty 
for  the  nonperformance  of  the  terms  of  the  order;  and  by 
such  a  provision  it  is  constantly  the  habit  to  prevent  the 
party  from  resorting  to  any  other  remedy;  a  practice 
which  is  recognized  in  the  C.  L.  P.  Act,  1854  (&)•  The 
terms  of  the  judgment  in  that  case  seem  wider  than  was 
necessary;  but  the  judgment  is  right.  I  think  that  the 
observations  of  Parke,  J.,  in  his  judgment  in  Weniworth 
Y.  JBuUen  (c),  are  perfectly  sound.  He  takes  it  as  luce 
clarius,  that  where  an  agreement  is  contained  in  a  Judge's 
order  made  by  consent  two  auxiliary  and  co-extensive 
remedies  exist ;  and  beyond  all  doubt  there  is  an  agree- 
ment in  the  Judge's  order  in  this  case. 

Btlbs,  J.  Many  cases  show  that  an  order  of  reference 
by  consent  involves  a  promise  to  perform  the  award.  This, 
however,  is  not  the  case  of  an  implied,  but  of  an  express 
agreement  I  was  impressed  by  Mr.  CrompUnCs  argument 
as  to  the  inconvenience  and  litigation  likely  to  arise  in  such 
a  case  as  this  if  the  action  should  be  again  referred,  and  do 
not  wish  that  it  should  be  inferred  from  anything  I  say 
that  the  Ck>urt  would  not  have  power  to  prevent  an  abuse 
of  its  process  if  such  were  clearly  shown  to  exist. 

Smith,  J.  I  am  of  the  same  opinion.  An  action  will 
lie  upon  an  agreement  embodied  in  a  Judge's  order.    In 

(a)  29  L.  J.,  Chioie.  714.  (6)  17  k  18  Vki.  r.  125, 1. 11. 

(c)  9  fi.  4  C.  840,  850. 
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this  case  the  part  of  the  agreement  in  respect  of  which  the  1866. 
breach  is  alleged  is  indorsed  on  the  Judge's  order  and  libvbslbt 
superadded  to  it.  Where  there  is  an  agreement  between 
two  parties  an  action  will  lie  for  a  breach  of  it,  and,  if  there 
is  that  here,  how  is  the  Plaintiff's  right  of  action  ousted  ? 
Mr.  Crompton  says,  by  the  parties  impliedly  promising 
only  to  resort  to  attachment.  But  I  think  that  if  such  had 
been  the  intention  of  the  parties  it  should  have  been  ex- 
pressed. I  do  not  feel  pressed  by  the  argument  ab  incon- 
venient!. It  would  only  be  upon  affidavits  that  the  Court 
could  act  in  ascertaining  whether  the  wall  in  this  case  had 
been  built,  and  that  is  a  matter  which  could  more  easily 
be  decided  by  a  jury.  As  to  the  authorities  upon  this 
point,  those  cited  in  2  Wm$.  Saund.  62  b,  n.  (/),  6th  ed., 
are  strong  to  show  that  we  do  not  now  for  the  first  time 
declare  the  law.  In  Wharton  v.  King  (a),  which  was  a 
nisi  prius  case  before  Lord  Tenterden,  G.  J.,  the  objection 
was  taken  and  overruled. 

Judgment  for  the  Plaintiff. 

(a)  1  Moo,  4-  R.  96. 
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J9iU  if  lading. 
Freight  payable 
as  per  charter- 
party. 

Canstruetian, 
^Lien  rf  ship- 
owner  againtt 
eharterert* 
aetigni. 


Fry  and  Otbeiis  v.  The  Chartered  Mercartilb 
Bank  of  India,  London  and  China. 

By  a  charter-party  it  was  stipulated  that  the  ship  should  take  od  board  a  caifo 
at  Shanghai,  and  therewith  proceed  to  London  or  Liverpool,  as  ordered 
by  charterers  before  sailing,  and  deliver  the  cargo  *'on  being  paid 
freight  as  follows : — The  ship  to  have  a  lien  on  cargo  for  freight  ZL  10*. 
per  ton  of  fifty  cubic  feet,  measured  in  Shanghai,  to  be  paid  to  eaptais 
or  his  agents  on  right  and  true  delivery  at  port  of  discharge."  Part  of 
the  cargo  was  shipped  by  the  charterers  under  a  bill  of  lading  making 
the  goods  deliverable  at  Liverpool  to  their  order  or  assigna,  **  freight 
for  the  said  goods  payable  in  Liverpool  as  per  charter-party;"  and  the 
charterers  indorsea  the  bill  of  lading  bonk  fide  and  for  value  at  Skang' 
hai  to  their  bankers  there,  who  were  not  shown  the  charter-party  or 
made  acquainted  with  its  contents  further  than  the  rate  of  freight  pay« 
able  under  it.  Held,  that  the  terms  of  the  charter-party  relating  to  the 
rate  of  freight,  and  no  more,  were  incorporated  in  the  bill  of  lading ; 
and  that,  as  between  the  shipowners  and  the  indorsees  of  that  instru- 
ment, the  former  had  a  lien  on  the  goods  mentioned  in  it  for  freight  at 
the  rate  of  SI.  lOt.  per  ton  for  those  goods  {  but  not  for  the  freight  doe 
in  respect  of  any  other  part  of  the  cargo. 

^FECIAL  case  stated  for  the  opinion  of  the  Court 
without  pleadings. 

The  Plaintiflb  Messrs.  Sanderson,  Fry,  Rigge  k  Co., 
carry  on  business  as  shipowners  and  merchants  in  Sl 
Helenas  Place,  in  the  city  of  London,  and  are  the  owners 
of  the  ship  ^^Her  MajtBty^  The  Defendants  are  a  char- 
tered banking  company,  carrying  on  business  in  London, 
and  also  at  Shanghai,  in  China,  where  they  have  a  branch 
bank. 

In  the  autumn  of  the  year  1864,  the  ship  was  at 
Shanghai,  and  was  by  a  charter-party,  dated  the  14th  of 
September,  1864,  chartered  by  Messrs.  Dadabhoy  k  Co. 
of  that  place,  to  take  a  full  and  complete  cargo  of  cotton 

other   merchandise,  which   they  bound   themsdves 

or  '  ^ 

to  ship  in  the  usual  way  for  London  or  Liverpool  as 
ordered. 
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AmongBt  other  clauseB  the  charter-party  contained  the       1866. 

folio wingy  which  is  chiefly  material  in  the  present  case: —  ^^ 

''  and  being  so  loaded,  shall   therewith  proceed  to  .  ^      ^- 
**  London  or  Liverpool,  as  ordered  at  Shanghai,  and  Mercantile 
**  deliver  the  said  cargo  on  being  paid   freight  as    imdia^etc 
**  follows: — ^The  ship  to  have  a  lien  on  cargo  for 
**  freight   three  pounds  ten  shillings  (32.   lOs.)  ster- 
"  ling  per  ton  of  fifty  (50)   cubic  feet,  measured 
^'  in  Shanghai,  to  be  paid  to  captain  or   his  agents 
"  on  right  and  true  delivery  at  port  of  discharge  (the 
**  act  of  God,  the  Queen's  enemies,  &c.,  &c.,  always 
**  excepted).     The  freight  to  be  paid  on  unloading 
''  and  right  delivery  of  the  cargo." 
A  facsimile  of  the  charter-party,  partly  in  print  and 

partly  in  writing,  was  annexed  to  and  formed  part  of  the 

special  case  la), 

{a)  It  was  as  follows : — 

'«  Chaetbr-Partt. 

"  14M  September,  1864. 
**  It  is  this  day  mutually  agreed  between  Oeorge  F,  Seymour,  master  of 
the  good  ship  Her  Mafetiy,  (for  and  on  behalf  of  himself  and  owners  of  the 
said  vessel,)  burthen  per  register  1112  tons,  now  lying  in  port  of  Shemg* 
hai,  and  Mean,  Dadabhoy  if  Co. 

''That  the  said  ship  being  tight,  staunch  and  strong,  and  every  way  fitted 
for  the  voyage,  shall  with  all  convenient  speed  take  on  board  in  Shanghai 

anA 

a  ftiU  and  complete  cargo  of  cotton other  merehandiMe,  cotton  to  be 

or 

taken  by  meoiurement  in  Shanghai,  the  same  to  be  placed  alongside  the 
ship  within  reach  of  her  tackles,  and  not  exceeding  what  she  can  reason- 
ably stow  and  carry  over  and  above  her  tackle,  apparel,  provisions,  water 
and  furniture,  and  exclusive  of  the  poop  and  cabins,  which  shall  remain 
for  the  use  and  benefit  of  the  captain  and  owners,  the  said  George  F, 
Seymour  to  provide  all  necessary  dunnage  and  ballast;  and  being  so 
loaded  shall  therewith  proceed  to  London  or  Liverpool  a»  ordered  by 
charttren  before  final  tailing  of  the  vetteljrom  Shanghai,  or  as  near  thereto 
as  she  may  safely  get,  and  deliver  the  said  caigo  on  being  paid  freight  as 
follows :  The  ship  to  have  a  lien  on  cargo  /or  freight  three  poundt  ten 
shillings  (3/  lOi.)  sterling  per  ton  of  fifty  (50)  cubic  fret,  measured  in 
Shanghai,  to  be  paid  to  captain  or  his  agents  on  right  and  true  delivery 
at  port  of  discharge, 

*'  The  act  of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other 

3n2 
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1866.  After  some  difficulty  and  delay  the  charterersy  Dadabhoy 

Fry  &  Ck>.y  succeeded  ia  procuring  for  the  ship  a  full  and 
Cbaeterbd  complete  cargo,  which  for  the  purposes  of  this  case  is 
Mbrcamtilb  treated  as  divisible  into  three  portions.  The  first  portion, 
India,  ETC*  consisting  of  185  packages  of  tea  and  42  bales  of  cotton, 
was  shipped  by  the  charterers  themselves,  and  on  their 
own  account,  under  the  bill  of  lading  hereinafter  set  forth, 
the  freight  for  the  same  being  payable  at  the  same  rate  as 
that  agreed  upon  in  the  charter-party,  and  amounting  at 
3^  10«.  per  ton  to  the  sum  of  lOU.  8f.  lOd.  The  second 
portion  (with  respect  to  which  similar  questions  aro^ 
between  the  Plaintiffs  and  other  parties,  viz.,  the  Com- 
mercial Bank  Corporation  of  India  and  the  JSlast^  (who 
had  agreed  to  be  bound  by  the  decision  in  this  case,)  was 
also  shipped  by  the  charterers  under  a  similar  bill  of  lading 
and  at  the  charter  rate  of  freight.  The  third  portion,  being 
by  far  the  largest  portion  of  the  cargo,  was  shipped  by 
other  merchants  at  various  rates  of  freight,  all  below  the 
charter  rate. 

The  difference  between  the  total  amount  of  the  bill  of 
lading  freight,  payable  upon  the  cargo  as  above  mentioned, 
and  the  freight  payable  under  the  charter-party,  was  very 
considerable,  and  amounted  to  the  sum  of  1,710/.  Hs.  10c/. 

dangers  and  accidents  of  the  seas,  rivers  and  navigation,  of  what  nature 
and  kind  soever,  during  the  said  voyage,  always  excepted.  The  freight 
to  be  paid  on  unloading  and  right  delivery  of  the  cargo.  The  tkip  ct 
part  ofditcharge  to  be  consigned  to  the  owners  or  their  agents.  Lay  days 
to  commence  ttoenty-Jbur  hours  after  toritten  notice  being  given  the  char- 
terers that  the  vessel  is  ready  to  receive  cargo,  seventy  working  days  to  be 
allowed  the  charterers  for  loading  the  ship.  All  cargo  is  to  be  loaded  mnd 
discharged  by  people  employed  and  paid  by  the  ship.  Ali  port  charges 
and  pilotages  at  Shanghai,  as  also  at  London  or  Liverpool,  are  to  be  borne 
by  the  ship.  Demurrage  beyond  that  time  to  be  paid  by  the  chartereis 
at  the  rate  of  eighty  (80)  Mex.  $  per  day  paid  in  advance.  A  commis- 
sion as  customary  be  paid  to  the  brokers  by  ship  on  grou  amount  earned 
under  this  charter*  Penalty  for  non>performance  of  this  agreement  the 
estimated  amount  affreight. 

"  Witneu  •*  Ota.  F.  Seymour. 

•'  F.  Porter.  "  Dadabhoy  ^  Co.** 

••  R.  ^rany." 
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The  portion  of  the  cargo  which  had  been  shipped  by        1866. 

merchants,  other  than  the  charterers  as  above  mentioned,         p^ 

was  duly  delivered,  as  hereinafter  mentioned,  upon  payment    chartered 

of  the  freight  due  upon  the  bills  of  lading  of  the  same ;   Mercantile 

.  .  .  ,  , .  •  o    t  Bane  of 

and  no  question  anses  with  respect  to  this  portion  of  the    India,  etc. 

cargo. 

The  large  difference  above  mentioned,  between  the 
amount  of  the  bill  of  lading  freight  and  that  payable  under 
the  charter-party,  gave  rise  to  a  question  between  the 
Plaintiffs  and  the  holders  of  the  bills  of  lading  of  the  first 
and  second  portions  of  the  cargo  above  referred  to,  re- 
specting the  right  of  the  Plaintiffs,  upon  the  true  construe* 
tion  of  the  bills  of  lading  and  charter-party,  to  a  lien  upon 
those  portions  of  the  cargo  under  the  circumstances  herein- 
after mentioned  for  the  whole  balance  of  freight  payable 
under  the  charter-party. 

The  following  is  a  copy  of  the  bill  of  lading  under  which 
the  firat  portion  of  goods  were  shipped  : — 

"  Shipped  in  good  order  and  well  conditioned  by  Dada- 
bhoy  &  Co.  in  and  upon  the  good  ship  or  vessel  called  the  Ibbi  185 
*Her  Majesty i  whereof  is  master  for  this  present  voyage 
SeymouTy  and  now  lying  at  anchor  in  the  port  of  Shanghai^ 
and  bound  for  Liverpool^  one  hundred  and  eighty-five 
packages  of  tea,  being  marked  and  numbered  as  in  the 
margin,  and  are  to  be  delivered  in  the  like  good  order  and 
well  conditioned  at  the  aforesaid  port  of  Liverpool^  the  act 
of  God,  the  Queen's  enemies,  fire,  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers  and  navigation 
of  whatever  nature  or  kind  soever  excepted,  unto— or  order 
or  to  their  assigns.  Freight  for  the  said  (sic)  payable  in 
Liverpool  as  per  charter-party,  with  primage  and  average 
accustomed.  In  witness  whereof  the  master  or  purser  of 
the  said  ship  hath  affirmed  to  three  bills  of  lading,  all  of  this 
tenor  and  date,  one  of  which  bills  being  accomplished  the 
others  to  stand  void. 

''  Dated  in  Shanghai,  21st  February,  1865. 

"  George  F.  Seymour" 
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1866.  DodalAoy  k  Co«i  after  the  sbipment  of  the  above 

J^        goods  by  thenii  applied  to  the  Defendants'  branch  bank 

^  at  Shanghai,  to  make  them  an  advance  upon  the  eeco- 

Mbkcahtilb  rity  of  the  same,  and  it  was  thereupon  agreed  that  on 

India?  BTc.    receiving  the  bill  of  lading  for  the  same,  and  also  the  letter 

of  hypothecation  hereinafter  set  ont,  the  Defendants  should 

negociate  the  draft  of  the  said  Dadahhoy  Sc  Co.  for  l^60L 

on  Mr.  JR.  J5L  Oibsan  of  Liverpool,  payable  to  the  drawers' 

order,  and  by  them  indorsed  to  the  bank. 

The  above  arrangement  was  carried  out,  and  in  pur- 
suance of  it  the  Defendants  negociated  Dadabhoy  k  Co.'8 
draft  upon  2Z.  E.  Oibson  for  l,250i.,  receiving  from  them 
at  the  same  time  the  above-mentioned  bill  of  lading, 
which  was  duly  indorsed  by  them,  and  also  the  following 
letter  of  hypothecation  : — 

^'The  Chartered  Mercantile  Bank  of  India,  London  and 

''  Shanghai,  7th  March,  1865. 

**  We  having  this  day  n^ociated  with  yon  our  bills  of  ex- 
change drawn  on  Jf2.  JE.  Qibson,  Esq.,  of  Liverpool,  the 
particulars  of  which  are  noted  at  foot,  and  having  at  the 
same  time  handed  to  you,  as  collateral  security  for  the  due 
payment  of  the  said  bills,  the  bills  of  lading  and  shipping 
documents  belonging  to  us  of  the  several  goods,  also  stated 
at  foot,  our  agreement  is  understood  to  be  as  follows : — 

"We  hereby  authorize  the  said  Chartered  Mercantile 
Bank  of  India,  London  and  China,  and  the  holders  of  the 
above  bills  for  the  time  being,  to  take  conditional  accept- 
ances to  all  or  any  of  such  bills  to  the  effect  that  on  pay- 
ment thereof  at  maturity  the  above-mentioned  bills  of 
lading  and  shipping  documents  shall  be  delivered  to  the 
drawees  or  acceptors  thereof,  and  such  authorization  on  our 
part  shall  be  taken  to  extend  to  cases  of  acceptance  for  honour. 

^*  We  further  authorize  the  said  bank  or  any  manager  or 
agent  thereof,  on  default  being  made  in  acceptance  on  pre- 
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sentment  or  in  paymeDt  at  maturity  of  any  of  the  above       1866«. 
bills,  or  on  the  draweefi'  suspension  of  payment  during  the         fet 
currency  of  the  Inlls,  to  sell  the  said  goods  and  to  apply    chartb&bd 
the  net  proceeds  (after  deducting  usual  commission  and  Mekcantils 
charges)  in  payment  of  such  bills  with  re-exchange  and    India,  etc. 
chaises,  the  balance  if  any  to  be  applied  in  liquidation  of 
any  other  debt  or  liability  of  ours  to  the  said  bank,  any 
ultimate  balance  to  be  at  our  disposal.    And  in  case  the 
net  proceeds  of  such  goods  shall  be  insufficient  to  pay  the 
amount  of  any  such  dishonoured  bills,  with  re-exchange 
and  charges,  we  authorize  the  Chartered  Mercantile  Bank 
of  IntUay  London  and  China,  or  the  holders  thereof  for  the 
time  being,  to  draw  on  us  for  the  deficiency ;  and  we  en- 
gage to  honour  such  drafts  on  presentment,  or  to  pay  the 
said  bank  in  London. 

**  We  further  authorize  the  said  bank,  or  the  holders  of  the 
said  bills  for  the  time  being,  in  case  the  aforesaid  power  of 
sale  shall  not  have  arisen  at  any  time  before  their  maturity, 
to  accept  payment  from  the  drawees  or  acceptors  thereof, 
and  on  payment  to  deliver  the  said  bills  of  lading  and 
shipping  documents  to  such  drawees  or  acceptors,  and  in 
that  event  the  said  bank  or  the  holders  of  said  bills  are  to 
allow  a  discount  thereon  for  the  time  they  may  have  to  run 
at  the  Bank  of  JBngland,  minimum  rate  of  the  day  if  taken 
up  in  London,  or  if  in  India,  Ceylon  or  China  at  the 
current  rate  of  discount  of  the  day  on  government  accept- 
ances in  India,  Ceylon  or  China,  as  the  case  may  be. 

**  We  also  authorize  the  Chartered  Mercantile  Bank  of 
India,  London  and  China,  or  any  manager  or  agent  thereof 
(but  not  so  as  to  make  it  imperative),  to  insure  the  above 
goods  from  sea  risk,  including  loss  by  capture  and  also  from 
loss  by  fire  on  shore,  and  to  add  the  premium  and  expenses 
of  such  insurances  to  the  amount  chargeable  to  us  in  respect 
of  the  said  bills,  and  to  take  their  recourse  against  the  said 
goods  or  against  us  for  their  reimbursement,  and  also  to 
sell  any  portion  of  the  said  goods  which  may  be  necessary 
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1866. 


for  payment  of  freight ;  and  the  said  bank  are  to  take  such 
measures  generallyi  to  make  such  charges  for  oommissioD, 
and  to  be  accountable  in  such  manner,  but  not  further  or 


Cbartbbbd 

Mbrcamtilb  otherwise,  as  in  ordinary  cases  between  a  merchant  and  his 

Ihdia,  etc.    correspondent,  it  being  hereby  declared  that  the  bank  is 

not  to  be  liable  for  the  default  of  any  broker  or  auctioneer 

employed  in  the  sale  of  the  goods. 

**  LasUy,  it  is  mutually  agreed  that  the  delivery  of  said 

collateral  securities  to  your  bank  shall  not  prejudice  your 

rightson  said  bills  in  case  of  dishonour,  nor  shall  any  recourse 

taken  thereon  affect  the  title  of  the  bank  to  said  securities 

to  the  extent  of  our  liability  to  your  bank  as  above. 

''  We  are,  your  obedient  servants, 

'' Dadabhay  Sc  Co. 

Bills  and  Documents  above  referred  to. 


Dmto. 

ParticiilAn  of  Bills. 

ParticnlAn  of  Goodi. 

Amonnt 

Drawee. 

Bills  of  Lading. 

Name  of  Ship, 

7  March. 

£1,250 

B.  E.Gib- 
souy  Esq. 

[bbJ   185  p.  Tea. 
^       42  B.  Cot- 
^^          ton. 

}Her  Ma- 

No  copy  of  the  charter-party  was  banded  to  the  bank 
at  Shanghai^  and  the  officials  of  the  bank  there  were  not 
acquainted  with  its  contents.  They  were,  however^  given 
to  understand  that  the  freight  was  70«.  per  ton. 

The  ship  having  received  orders  to  that  effect  at  Shanghai 
proceeded  on  her  voyage  to  Liverpool^  and  shortly  after 
she  set  sail  the  said  Dadabhoy  k  Co.  stopped  payment, 
and  their  estate  is  now  being  wound  up  in  China  by 
trustees  under  a  deed  of  assignment.  The  news  of  the 
failure  of  Dadabhoy  &  Co.  reached  England  before  the 
arrival  of  the  ship,  as  hereinafter  mentioned.  The  draft 
above  mentioned  was  accepted  by  R.  E.  Oibson,  who 
failed  before  its  maturity,  and  is  still  unpaid.  The  ship 
afterwards  arrived  in  due  course  at  Liverpool,  and  all  the 
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goods  shipped  by  merchants  other  than  the  charterers       1866. 

were  delivered  to  the  consignees  thereof,  upon  payment         y^Y 

of  the  freight  according  to  the  bills  of  lading  for  the  same,    ^^    *•  ^^^ 

and   this  (calculating  the  freight  for  the  residue  of  the   Mbrcantilb 

.    .  /.•-■.         1  «    1  .  «  Bank  op 

cargo,  consisting  of  the  1st  and  2nd  portions  above  men-    India,  etc. 

tioned,  at  the  charter  rate)  left  a  deficiency  below  the 
total  amount  of  freight  payable  upon  the  cargo  according 
to  the  charter-party  of  1,710/.  8s.  lOd.  as  before  men- 
tioned. 

Under  these  circumstances  the  Defendants,  as  the  holders 
of  the  bill  of  lading  and  other  documents  above  mentioned 
relating  to  the  185  packages  of  tea  and  42  bales  of  cotton, 
shipped  by  Dctdabhoy  &  Co.,  claimed  to  be  entitled  to 
delivery  thereof  upon  payment  of  the  freight  for  the  same 
at  the  charter  rate,  viz ,  3/.  10«.  per  ton,  amounting  to 
101/.  8«.  \0d.  The  Plaintiffs  however  claimed  to  be  entitled 
to  a  lien  thereon  for  the  whole  balance  of  the  freight  due 
and  unpaid  under  the  charter-party  as  above  mentioned. 

The  Plaintiffs  and  Defendants  thereupon  entered  into 
the  following  memorandum  of  agreement : — 

''Memorandum. — Whereas  the  Chartered  Mercantile 
Bank  of  India^  London  and  China  claim  to  be  bon&  fide 
holders  for  value  of  a  bill  of  lading  dated  at  Shanghaiy  21st 
February,  1865,  for  185  packages  of  tea,  and  a  bill  of 
lading  dated  8th  February,  1865,  for  42  bales  of  cotton, 
which  said  tea  and  cotton  are  now  in  the  custody  of  the 
agents  of  the  shipowners  at  Liverpool:  And  whereas 
Messieurs  Sanderson,  Fry,  Rigge  k  Co.,  the  owners  of  the 
said  ship,  claim  payment  of  a  balance  of  1,930/.  As.  5d.  as 
due  to  them  for  freight  as  per  charter-party  entered  into  by 
Messrs.  Dadabhoy  Sc  Co.  at  Shanghai,  and  they  have 
accordingly  asserted  a  lien  on  the  before-mentioned  tea  and 
cotton  for  the  full  amount  so  due  to  them  :  And  whereas 
the  said  bank,  as  holders  of  the  said  bills  of  lading,  deny 
the  right  of  the  ship  owners  as  against  them  to  their 
alleged  lien  for  charter  freight,  and  claim  delivery  of  the 
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1866,       said  186  packages  of  tea  and  42  bales  of  cotton  on  payment 
Fbt  of  freight  at  the  rate  of  70s.  per  ton,  which  freight  amoonts 

Cbaiitbesd  ^  ^^^^  85.  lOd. :  And  whereas  the  said  Messrs.  Sandenm 
Mercahtilb  fiy^  Rigfe  &  Co.  havc,  for  the  purpose  of  enabling  the 
iHDiAfSTc  holders  of  the  said  bills  of  ladbg  to  deal  with  the  sud 
goods  as  they  may  deem  advisaUe,  agreed  to  deliFer  up  to 
the  said  bank  the  said  186  packages  of  tea  and  42  bales  of 
cotton  without  prejudice,  and  on  the  understanding  heirin- 
after  mentioned,  on  receiving  payment  of  the  lastHoaen- 
tioned  sum  of  lOH.  8«.  10d.z  It  is  therefore  mutually 
agreed  by  and  between  the  said  parties  that  on  payment  of 
the  said  sum  of  101/.  8s.  lOcL,  as  and  for  (reight  oo  the 
said  tea  and  cotton  at  the  rate  of  7Q«.  per  ton,  the  said 
Messrs.  Sanderson,  Fry,  Rigge  k  Co.  will  deliver  the  said 
bank  an  order  on  their  agents  at  Lmerpool  for  delivery 
thereof;  it  being  nevertheless  understood  and  agreed  that 
for  the  purposes  of  any  future  proceedings  it  shall  be  con- 
sidered that  Messrs.  Sanderson,  Fry,  Rigge  k  Co.  have 
asserted  a  lien  on  the  said  tea  and  cotton  for  the  whole  of 
their  said  claim  of  1,9302.  4«.  6d.,  and  that  the  said  tea  and 
cotton  are  to  be  delivered  without  prejudice  to  their  right  to 
recover  againft  any  party  any  sum  beyond  die  said  sum  of 
lOH.  8tf.  10c2.,  the  same  to  be  determined  as  if  the  said  tea 
and  cotton  still  remained  in  the  docks  subject  to  their  lieo 
(if  any).     Dated  this  26tb  day  of  September,  1866/' 

The  above  goods  were  thereupon  delivered  to  the  Defen* 
dants  and  sold,  and  the  net  proceeds  thereof,  amounting  to 
1,614/.  Ms.  \\d.,  having  been  received  by  the  bank,  they 
have  in  band  (after  retaining  their  claim  on  the  goods)  a 
balance  of  224Z.  12#.  Id*  (subject  to  the  deduction  thereout 
of  some  law  charges  in  reference  to  the  matter),  payment 
of  which  has  been  required  of  them  by  the  trustees  of 
Messrs.  Dadahhoy^s  deed  of  assignment. 

For  the  purposes  of  the  present  case  it  is  to  be  taken 
that  this  claim  is  good  and  valid  in  law  and  in  equity  as 
against  Messrs.  Dadabhoy  tc  Co. 
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The  questions  for  the  opinion  of  the  Court  are^ —  1866. 

Ist.  Whether  the  Plaintiffs  had  a  lien  as  against  the         fbt 
present  Defendants  upon  the  tea  and  cotton  for  the  un-   cbartbred 
paid  balance  of  freight  due  under  the  charter-party,  or  Mercantile 
any  part  thereof?  India,  etc. 

2ndly.  Whether  the  Plaintiffs  have  a  lien  or  claim  to 
the  surplus  of  224/.  12^.  7d.,  less  law  charges,  over  and 
aboTe  the  Defendants'  claim,  and  whether  the  Defendants 
ought  to  hand  the  same  over  to  the  Plaintiffs  (a)  ? 

First  If  the  Court  should  answer  the  first  question  in 
the  affirmative,  the  judgment  is  to  be  entered  for  the  Plain- 
tifis  forl,614/.  17«.  llcLt  being  the  net  proceeds  of  the  ship- 
ments, or  such  part  as  the  Court  may  determine,  and  costs 
of  suit 

Second.  If  in  the  n^ative,  then  if  the  Court  should 
answer  the  second  question  in  the  affirmative,  judgment  is 
to  be  entered  for  the  Plaintiffs  for  224Z.  I2«.  7c/.,  less  the 
before-mentioned  legal  charges,  but  without  costs  of  suit. 

Third.  If  the  Court  should  answer  both  questions  in  the 
negative  then  judgment  is  to  be  entered  for  the  Defendants 
with  costs  of  suit. 

Watkin  WiUiam  for  the  Plaintiffs.— The  Plaintiffs  had 
a  lien  upon  every  portion  of  the  cargo  for  the  freight  of 
the  whole.  That  part  of  it  on  which  the  question  now 
arises  was  shipped  by  the  charterers  themselves.  Under 
the  bill  of  lading,  the  freight  is  made  payable  as  per 
charter-party^  the  terms  of  which  are  incorporated  in  the 
bill  of  lading;  and  one  of  them  is  a  stipulation  that  the 
ship  shall  have  a  lien  on  the  cargo  for  freight.  As  be- 
tween the  Plaintiffs,  the  shipowners,  therefore,  and  the 
charterers,  it  is  clear  that  the  former  are  entitled  to  a  lien 
on  every  part  of  the  cargo  for  the  whole  freight,  unless 

(a)  This  question  was  Dot  argued,  as  the  Defendants  were  not  inte- 
rested in  disputing  it 
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1866.       they  have  done  something  to  deprive  themselves  of  that 
f^         right    There  is  no  clause  in  this  charter-party  authorizing 
^      '*  the  captain  to  sign  bills  of  lading  for  any  rate  of  freight; 

Mbrcantilb  but  here,  after  the  charterers  had  shipped  some  goods  at 
India,  etc.  the  chartered  freight,  the  master  signed  bills  of  lading  for 
a  less  freight  than  that.  The  charterers  then  indorse  the 
bill  of  lading  to  the  bank,  who,  no  doubt,  took  it  for 
value,  and  the  question  is,  whether  they,  being  strangers 
and  taking  with  notice  of  the  charter-party,  but  not  of  the 
particular  terms  of  it,  stand  in  the  shoes  of  the  charterers. 
In  Faith  v.  The  East  India  Company  (a),  by  the  charter- 
party,  freight  was  agreed  to  be  paid  for  the  use  of  the 
ship  for  a  voyage  out  and  home,  at  a  certain  rate  per 
ton,  in  a  particular  manner.  The  owner  appointed  one 
C  S,  master,  at  the  charterer's  request,  and  instructed 
him  to  be  careful  to  sign  all  bills  of  lading,  with  the  clause 
"freight  payable  as  by  charter-party."  The  ship  was 
consigned  to  C  &  Co.,  in  Calcutta^  by  whom  she  was  pot 
up  for  her  homeward  voyage  as  a  general  ship,  and  mer- 
chants shipped  goods  by  her,  C.  &  Co.  taking  for  home- 
ward freight  bills  payable  sixty  days  after  delivery  of  the 
cargo ;  and,  a  new  master  having  been  appointed  by  them 
in  conjunction  with  C.  &,  he  signed  bills  of  lading  vrith 
the  clause  "  paying  freight  agreeable  to  freight  bill."  The 
freight  bills  were  made  payable  in  London  U>  B.  &  Co.,  to 
whom  the  charterer  was  indebted  for  advances  on  the  out- 
ward cargo,  and  who,  as  well  as  C  &  Co.,  were  cognizant 
of  the  terms  of  the  charter-party ;  and  it  was  held  that  the 
owner  of  the  ship  had  a  lien  on  these  goods  to  the  extent 
of  the  homeward  freight.  In  that  case  it  seems  there  was 
fraud.  In  Pearson  v.  Goschen  (A),  where,  after  a  portion  of 
the  cargo  had  been  shipped,  the  charterers  stopped  payment, 
it  was  held  that  that  portion  having  been  shipped  by  their 

(a)  4  B.  4-  Aid.  630.  (b)  17  C.  B.,  N.  S.  352. 
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agents,  who,  as  well  as  the  master,  had  no  authority  to        1866. 
alter  the  contract  by  giving  bills  of  lading  at  a  lower         y^^ 

freight  than  the  charter-party  freight,  the  Plaintiff  was  chartered 

entitled  to  the  full  amount  of  freight  for  that  portion.  Mercantile 

Rank  ov 

The  Defendants  will  say  that  freight  payable  as  per  India,  etc. 
charter-party  means  merely  that  they  are  to  be  bound  by 
the  charter-party  in  respect  of  the  rate  of  freight.  But 
they  must  admit  that  they  received  the  bill  of  lading  with 
notice  of  the  charter-party,  and  they  must  have  known 
that  this  ship  was  chartered  at  a  higher  rate  than  the 
current  freights.  In  Chappel  v.  Comfort  (a),  the  action 
was  by  the  master  against  the  indorsees  of  a  bill  of  lading. 
A  cargo  was  shipped  under  a  charter-party,  by  which  the 
charterer  contracted  to  pay  certain  freight,  and  was  to  have 
sixteen  days  for  loading  and  unloading,  and  to  pay  2L  per 
day  for  detention  of  the  vessel  beyond  that  period ;  and  by 
a  bill  of  lading  the  goods  were  deliverable  to  the  consignees 
in  London  or  order,  ''he  or  they  paying  freight  as  per 
charter-party.'*  In  the  margin  there  was  a  memorandum  : 
**  There  are  eight  working  days  for  unloading  in  London  ;'* 
and  it  was  held  that  the  consignees,  by  accepting  the  cargo 
under  the  bill  of  lading,  incurred  no  liability  for  demurrage, 
although  the  vessel  was  detained  for  four  days  beyond  the 
time  mentioned.  But  there  the  question  was  whether  the 
assignee  was  liable  for  demurrage ;  and  the  memorandum 
gave  him  no  notice  that  he  was  to  be  liable  for  the  deten- 
tion of  the  ship.  But  in  Wegener  v.  Smith  (6),  which  is 
cited  in  the  case  last  mentioned,  it  was  held  that  the 
acceptance  of  a  cargo  by  the  indorsee  of  the  bill  of  lading, 
whereby  the  goods  were  deliverable  to  order  ''against 
payment  of  the  agreed  freight  and  other  conditions  as  per 
charter-party,*'  was  a  circumstance  from  which  a  jury 
might  imply  a  contract  on  his  part  to  pay  demurrage 

(a)  10  C.  B.,  N.  S.  802.  (6)  15  C.  B.  285. 


870  TRINITY  VACATION. 

186&       stipulated  for  by  the  charter-party,  notwiihstaDding  hk 
Fit         refusal  to  pay  it  at  the  time  of  receiving  the  goods.    The 

Chartered    <^^^^  o^o^t  resembling  the  present  is  Kem  f.  Dedandes  (a) : 
^^BamjT""   there  by  a  charter-party,  which  was  negociated  by  Gregory 

India,  etc.  Brothers,  as  agents  for  the  charterer,  the  charterer  agreed 
to  pay  a  lump  freight  for  a  voyage  to  the  coast  of  Africa 
and  back  to  London,  payable  in  cash  on  correct  deliveiy 
of  the  return  cargo ;  and  the  charter-party  contained  tiie 
following  clause :  *^  The  master  to  sign  bills  of  lading  at 
any  rate  of  freight,  without  prejudice  to  this  charter.*'  The 
charterer  shipped  certain  oil  on  his  own  account  for 
London,  for  which  the  master  signed  a  bill  of  lading, 
making  the  oil  deliverable  to  Oregory  Brothers  or  assigns, 
**  he  or  they  paying  freight  for  the  said  goods,  as  usual.'* 
This  bill  of  lading  the  charterer  indorsed  to  Gregory 
Brothers,  in  part  payment  of  advances  made  by  them  io 
the  purchase  of  the  outward  cargo ;  and  it  was  held  that 
Gregory  Brothers,  having  notice  of  the  terms  of  the 
charter-party,  the  owner  of  the  ship  was  entitled  to  a  lien 
on  the  oil  for  the  entire  charter  freight  The  position  of 
the  bank  here  is  the  same  as  that  of  Gregory  Brothers. 

Sanders  v.  Vanzeller  (fi)  was  an  action  for  fre^t 
and  primage.  By  the  charter-party,  between  the  charterer 
and  the  Plaintiff,  the  owner  of  the  ship,  it  was  agreed  that 
the  vessel  should  proceed  to  IbraU,  and  there  load  from 
the  charterer's  agents  a  cargo,  and  proceed  therewith  to 
London,  and  deliver  the  same  on  being  paid  frei^t  at  a 
rate  specified,  half  in  cash  and  half  in  bills,  a  certain  rate 
being  also  specified  for  demurrage.  The  vessel  arrived  at 
IbraU,  and  shipped  goods  from  the  charterer's  agents.  By 
the  bills  of  lading  the  goods  were  to  be  delivered  to  the 
charterer  or  his  assigns,  he  or  they  paying  freight  as  per 
charter-party  and  primage.      Before  the  ship  arrived  in 

(a)  10  C.  B.,  N.  S.  205.  (6)  4  Q.  B.  260. 
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London,  the  charterer  sold  part  of  the  goods  to  the  Defen-  1866. 
danty  and  indorsed  to  him  the  corresponding  bills  of  lading.  Frt 
When  the  ship  arrived  in  London,  the  goods  sold  were,  by  cbartbrbd 
the  Defendant's  order,  entered  in  his  name  at  the  custom-  ^bank^of^' 
house  and  docks,  the  Defendant  paying  the  duties;  and  India, etc 
the  Defendant  obtained  possession  of  the  goods  under  the 
bill  of  lading  and  indorsement;  and  it  was  held  that, 
whether  or  not  the  facts  found  there  by  the  special  verdict 
were  evidence  of  a  contract  by  Defendant  with  Plaintiff 
to  pay  freight  for  the  goods  sold  (as  to  which  queere),  no. 
such  contract  was  implied  by  law  from  the  facts,  and  that 
the  Defendant  was  entitled  to  judgment.  In  the  Exchequer 
Chamber  this  judgment  was  affirmed  (a),  and  that  Court 
further  held  that  if  the  bills  of  lading  had  not  referred  to 
the  charter-party,  but  had  merely  stated  that  the  goods  were 
to  be  delivered  to  the  consignee  or  his  assigns  on  their  paying 
freight,  the  taking  the  goods  under  the  indorsement  would 
have  been  evidence  from  which  a  jury  might  have  inferred 
a  contract  between  the  Defendant  and  Plaintiff  to  pay 
freight,  but  that,  even  in  such  a  case,  no  such  contract 
would  arise  by  mere  implication  of  law.  In  that  cBse,Parhe, 
B.,  at  p.  290,  observes :  ''  If  the  shipper  had  received  one 
half  of  the  goods,  and  become  insolvent,  and  the  Defen- 
dant had  taken  the  other  half  under  the  bill  of  lading, 
could  he  be  liable  to  pay  for  all  ?  The  captain  might  say, 
'  I  never  proposed  to  divide  the  contract.'  Does  the  bill 
of  lading  stipulate  for  payment  for  all,  according  to  the 
contract  in  the  charter-party,  or  only  for  the  part  comprised 
in  the  bill,  at  the  rate  contracted  for  in  the  charter-party  ? 
It  rather  strikes  me  that  the  reference  to  the  charter-party 
is  made  for  the  purpose  of  preserving  an  entire  lien  on  the 
whole.  If  a  part  be  delivered  without  payment,  the  rest 
may  perhaps  be  detained   under  a  lien  for  the  whole 

(a)  4  0.  B.  297. 
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1866,        freight*'  The  same  learned  Judge,  in  Smith  v.  Sieveking  (a). 

Fry         says,  at  p.  690 : — '^  In  Sanders  v.  VanzeUer  (b),  there  was  a 

Chartered    difference  of  opinion  amongst  tlie  Judges  in  the  Court  of 

Mercantile   Error  as  to  the  effect  of  such  a  reference  to  the  charter* 
Bank  of 

India,  etc.  party.  You  may  see  it  indicated  in  the  latter  part  of  the 
judgment  of  the  Court  of  Exchequer  Chamber  in  that 
case  (c).  I  was  one  of  the  Judges  who  thought  that  such 
a  reference  was  not  inserted  with  the  view  to  cast  the 
burthen  of  payment  on  an  assignee,  but  to  provide  against 
varying  the  charter-party,  or  waiving  the  shipowner's  lien." 
In  the  case  of  In  re  the  Norway  {d),  where  the  charter* 
party  stipulated  for  a  lump  freight,  it  was  held  that,  where 
by  a  bill  of  lading  freight  is  made  **  payable  as  per  charter- 
party,"  this  reference  incorporates  into  the  bill  all  the 
clauses  in  the  charter-party  which  relate  to  the  amount  of 
freight;  and  Dr.  Lu8hington{e)  considered  that  the  master 
had  a  lien  for  his  freight  and  average — an  unliquidated 
amount.    The  indorsee  must  look  to  the  charter-party. 

Quain  {Field  with  him)  for  the  Defendants. — ^The  pnv 
position  put  forward  for  the  Plaintiffs  would  go  to  this 
extent,  that  it  would  be  competent  to  the  shipowner  to 
allow  the  whole  of  the  cargo  to  be  delivered,  except  a  part 
deliverable  under  a  bill  of  lading,  and  hold  that  back  till 
the  whole  chartered  freight  was  paid.  The  bank  here  were 
merely  informed  by  the  reference  to  the  charter-party  that 
there  was  such  an  instrument,  but  had  no  notice  of  its 
contents.  Neither  did  they  know  that  the  shippers  of 
these  goods  were  the  charterers  or  other  than  strangers. 
The  construction  contended  for  would  destroy  the  nego- 
ciability  of  such  a  bill  of  lading. 


(a)  5  £.  4  R  589.  {d)  3  N.  R.  612. 

(6)  4  Q.  B.  260.  (e)  Page  619. 

(c)  Id.  296. 
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The    authorities    cited   for  the  Plaintiffs,    Wegener  f.       1866. 

Smith  (a),  Chappel  v.  Comfort  {b\  Smith  v.  Sieveking\c\         fryl 

show  that,  to  establish  this  lien,  plain  words  would  be    chartered 

necessary.    The  words  here  merely  incorporate  the  rate  Mercantile. 

-    -    .   ,  .11.         .         ,  *>        1*  Bane  or 

of  freight  stipulated   in    the  charter-party.      Russell  v.    India,  btoJ 

Niemann  (d)  was  an  action  by  the  assignees  of  a  bill  of 

lading  agaiost  the  master  for  not  having  proceeded  on  the 

voyage  according  to  orders,  pursuant  to  the  terms  of  the 

charter-party  and  bill  of  lading.     By  the  latter  instrument 

the  goods   were   made  deliverable  to  order  or  assigns, 

^'  paying  freight  for  the  said  goods,  and  all  other  conditions 

a&  per  charter-party ;"  and  it  was  held  that  this  did  not 

incorporate  an  exception  in  the  charter-party  as  to  **  acts 

of  enemies"  and  **  restraints  of  princes."    The  Defendants 

are  in  the  position  of  strangers  to  the  charterers,  taking 

the  bill  of  lading  without  notice  of  the  contents  of  the 

charter-paity. 

Wathin  Williams  replied. 

Erlb,  C.  J.  I  am  of  opinion  that  our  judgment  should 
be  for  the  Defendants.  The  whole  case  turns  upon  the 
construction  of  that  part  of  the  bill  of  lading  which  contains 
the  words, ''  freight  for  the  said  goods  payable  in  Liverpool 
as  per  charter-party."  The  bill  of  lading  is  for  the  delivery 
of  goods  at  Liverpool,  and  the  freight  is  made  payable  as 
per  charter-party.  Under  the  charter-party,  the  ship  is  t6 
have  a  lien  on  the  cargo  for  freight;  but  the  rate  of  freight 
therein  mentioned  is  3/.  lOs.  per  ton,  payable  on  delivery 
at  the  port  of  discharge;  and  I  think  the  true  construction 
of  the  words  in  the  bill  of  lading  is,  that  they  r^fer  to  the 
charter-party  for  the  rate  of  freight  only.  On  the -part  of 
the  Plaintiffs  the  contention  is,  that  by  virtud  of  the  stipii* 

(o)  15  C.  B.  2S5.  (c)  5  £.  4  B.  589. 

(6)  10  C.  B.,  N.  S.  802.  (<>  17  C.  B.,  N.  S.  103. 
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1866»       lation  ia  the  charter-party,  they  are  eotitled  to  demand  the 
il[^         whole  of  the  chartered  freight  for  every  part  of  the  cargo, 

Chirtbrbd    ^^^  ^^^  ^^^y  ^^^^  ^  ^S^^  ^  withhold  the  delivery  of  the 

Mbrcantilb   goods  mentioned  in  this  bill  of  ladtn?  until  the  balance 

Bamk  of  . 

Imwa,  etc    of  the  freight  under  the  charter-party  for  the  whole  of  the 

rest  of  the  cargo  has  been  paid.  I  think  that  they  have 
not  that  right.  What  my  Brother  Willes  says  in  his 
judgment  in  Chappel  v.  Comfort  (fl\  at  p.  810,  is  applicable 
to  this  case :  "  It  may  be,  that  for  shortness,  instead  of 
stating  the  sums  payable  in  respect  of  dififerent  kinds  of 
goods,  a  reference  is  made  to  the  charter-party,  thus — 
'  paying  freight  as  per  charter-party  :*  but  it  is  equally  well 
established,  that,  even  in  that  case,  the  assignee  of  tlie  bill 
of  lading  is  only  bound  by  the  terms  of  the  charter-party 
quoad  the  freight.  It  may  be,  and  it  often  does  happen, 
that  the  person  wbo»receives  the  goods  intends  to  pay  all 
the  charges  mentioned  in  the  charter-party.  But^  when  it 
is  intended  that  such  an  obligation  should  be  imposed 
upon  him,  it  should  be  done  in  plain  words,  as  was  done  in 
Wegener  v.  Smith  (6),  and  other  cases,  where  by  the  terms 
of  the  bill  of  lading  the  goods  were  made  deliverable  to 
order  'against  payment  of  the  agreed  freight  and  other 
conditions  as  per  charter-party/  '*  I  agree  with  the  judg- 
ment delivered  in  that  case.  If  it  is  desired  to  include  ia 
the  bill  of  lading  more  of  the  terms  of  a  charter-party  than 
what  apply  to  the  rate  of  freight,  express  words  shouM 
he  used  for  that  purpose. 

Smith,  J.  I  am  of  the  same  opinion.  Under  the  bill 
of  lading  the  Plaintifis  undertake  to  deliver  the  goods  at 
Liverpool  to  the  shipper's  order  or  his  assigns,  freight . 
*'  payable  in  Liverpool  as  per  charter-party/'  I  think 
that  means  that  the  rate  of  freight  shall  be  the  same  as 
that  specified  in  the  charter-party,  and  that  the  bill  of 

(a)  10  C.  B.,  N.  3.  802.  (^)  15  C.  B.  285. 
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lading  incorporates  no  other  term  than  that     It  is  admitted        1866. 
by  Mr.  Williams  that  no  action  would  lie  upon  this  bill  of         frt 
lading  for  the  whole  freight.     It  seems  to  me  that  the  case    c„artbre© 
differs  from  those  wherein  the  freisht  named  in  the  charter-   Mercantilb 

f  1  1.     •    .«!  rni  1.    1  BaNR  OF 

party  is  a  lump  sum  and  not  divisible.     The  case  which     India,  etc 

was  most  pressed  upon  us  on  behalf  of  the  Plaintiffs  was 

Kern  v.  Deslandes  (a) ;  but  that-  case  is  distinguishable 

from  the  present,  because  there  Gregory  Brothers  were  the 

parties  who  negociated  the  charter-party,  and,  therefore, 

when  they  took  the  bill  of  lading  they  were  inseparable 

from  the  charterers. 

Erlb,  C.  J.,  added  that  he  had  been  requested  by  BtfleM, 
J.,  who  had  left  the  Court  to  go  to  chambers,  to  say  that 
so  far  as  he  heard  the  argument,  he  was  of  the  same 
opinion. 

Judgment  for  the  Defendants, 
(o)  10  C.  B.,  N.  S.  205. 
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ACCEPTANCE 
Of  bill  of  exchange.    See  BiU  qf  Ex-i 


n  biJI  of  exchange.    Sh 
change,  IIL,  IV.,  V. 


ACCIDENT. 
See  NtgUgenc€. 

ACCRUAL 
pf  right  of  action.    See  Shipping,  III., 

ACQUIESCENCE 
In  judge's  order.    See  Praetiee,  III. 


ACTION 

See  Husband 


and 


For  neoessaricB. 
Wife,  II. 

For  negligcDce.  See  Negligence. 

A^inst  railway  company  for  personal 
injury.    Ibid. 

Against  sheriff  for  escape  of  debtor.  See 
Sherif. 

AgHinst  shipowner.  See  Shipping,  III., 
1  ▼• 

For  penalties.    See  Bankrupt,  XII. 

Cross.    See  Shipping,  \ll. 

Liability  to,  for  breach  of  implied  pro- 
mise to  perform  award.  See  Arbiira* 
tion.  III. 

Plea  to  further  maintenance  of.  See 
Bankrupt,  VIII. 

Setting  aside  irregular  execution  on 
terms  of  not  bringing.  See  Proc- 
tice,  h 

For  assaolt.    See  A§$ault^ 


For  depriving  land  of  its  lateral  support. 
See  Land, 

For  fraudulent  representation  and  breach 
of  warranty.  See  Fraudulent  Re^ 
preeentation. 


ADDITIONAL 

Work  and  extras  nnder  building  eon- 
tract    See  Building, 

To  written  contract.  Evidence  admitted 
to  prove  parol  contract,  See  CVir- 
Tier,  III. 

Freight    Liability  for,    See  Insurance, 


ADMISSION 

Written,  by  purchaser  to  his  agent  See 
Frauds,  Statute  of,  I. 

Of  affidavit  of  Defendant  on  motion  for 
new  trial  in  action  for  breach  of  pro- 
miM  of  marriage.  See  Marriage, 
III. 

Of  deposition  nnder  1  WiU,  4,  c.  22, 
#.10.    See  Deposition, 

Of  articled  clerk  holding  office.  See 
Attorney. 


ADMITTED  SET-OFF. 
See  Set-off. 


ADULTERY 

Of  wife  set  np  as  defence  in  action  for 
necessaries.  See  Husband  and  Wife;. 
IL 
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AFFECTION, 

Injarionsi  of  meiraaffe.     See  Arblira^ 
tUm,lL 


AFFIDAVIT, 

Admiitibility  of  Defendant'!,  on  motion 
for  new  trial  of  action  for  breach  of 
nromiae  of  marriage.    See  Marriage, 

Filed  with  bill  of  sale.  Deecription  of 
"  residence  and  occupation"  of  com- 
pany giving  bill  of  sale  in,     See  Bill 
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AGENT, 

Principal  and.  See  Prinegfoi  and 
Agent* 

Of  purchaser.    Effect  of  admission  in 
'  writing  to.    See  Frauds,  Statute  of. 

Attorney  acting  as  vendor's,  and  re- 
ceiving deposit    See  Sale. 

Of  insurance  company,  which  ^  trans- 
ferred its  business  and  liabilities  to 
another  company.  Sufficiency  of 
notice  of  claim  arising  after  transfer 
served  on,    See  Insurance,  Vil. 

Del  credere,  Advance  to,  "  on  a  general 
account"  for  goods  to  be  supplied, 
not  a  payment  to  his  employer.  See 
Payment,  I. 

Where  name  of,  appears  in  bill  of  lading, 
but  he  is  without  poMession  or  lien 
on  the  goods,  semble,  has  no  insurable 
interest.   See  Insurance,  1 1 .,  II 1 .,  I V. 

Of  contractor  for  commissariat  stores. 
See  Turnpike,  II.,  III. 


AGGREGATE 

Corporation.  Power  of,  to  accept  bills  of 
exchange.     See  Bill  of  Exchange, 

X  Y .,  Y . 


AGREEMENT 

Indorsed  on  judge's  order  for  reference 
by  consent    See  ArbitraOoji,  IV« 


AGRICULTURAL 

And  commercial  industry,  where  build- 
ing is  used  for  keeping  a^eoltaial 
grodocts,  nottobecontradJatugnislied. 
te  Parliament,  II. 


ALLOWANCE 


For  propelling  power. 
Sh^^Hng  Acts. 


See  MerthoMi 


ALTERATION 

X)f  foreign  bill  of  exchange.  See  JKS 
of  Ex^uinge,  II. 

Of  contract  without  sorety'a  eoBient 
See  Bond,  II. 

AMENDMENT. 

-  See  Churchwarden,  III. 

Of  declaration  in  action  on  policy  stat' 
ing  interest  in  PlaintitTs  principal  re> 
fused.    See  Insurance,  I V. 

APPEAL. 

I.  In  the  case  of  an  appeal  lh« 
justices  to  a  superior  court  under  stat 
30  &  21  Vict.  c.  48,  it  is  not  necessary 
that  the  recognisance  reanired  of  the 
Appellant  by  sect  8  should  be  eater«i 
into  at  the  time  of  making  application 
for  a  case ;  it  is  sufficient  if  such  recc^i- 
zanoe  is  entered  into  before  the  ease  is 
delivered  to  the  Appellant  Stanhope, 
App.,  Tharsby,  Resp.  Page  450 

II.  An  order  of  quarter  sessions  made 
under  an  order  of  the  privy  council,  by 
virtue  of  stat  11  &  12  VicL  c.  107,  s.  i, 
prohibited  the  removal  of  certain  cattle, 
but  excepted  fat  cattle  for  slaughter, 
which  it  was  provided  might  be  removed 
with  the  licence  of  a  justice,  who  was 
required  to  state  in  the  licence  that  he 
had  been  satisfied  by  the  evidence  of  an 
inspector  or  otherwise  that  no  case  of 
cattle  plague  had  occurred  within  one 
mile  from  the  premises  from  which  the 
removal  was  to  take  place,  kc  Upon 
an  information  at  petty  sessions  for  re- 
moving fat  cattle  without  a  lioeaee  in 
violation  of  the  above  order  of  the  qoArier 
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Mflrions,  the  Jastiees  held  that  a  lieenoe 
which  had  been  in  fact  obtained  waa 
Toid,  upon  the  g^und  that  matter  ought 
to  have  heen  proved  before  the  HcensiDg 
justicf*  which  was  not  proved,  at  the  same 
time  finding  that  there  was  no  fraud,  and 
convicted  tJie  Defendant :— Held,  that 
the  M<Mion>9  had  no  authority  to  inquire 
into  the  evidence  before  the  licensing 
justice,  and  that  the  conviction  must  be 
quashed.  Ibid. 

APPLICATION 

For  issue  to  be  tried,  where  on  a  com- 
pulsory reference  an  item  depends  upon 
a  (juestion  of  fact  fit  to  be  decided  by 
a  jury.    See  ArbUratian^  L 

APPOINTMENT 

Of  collector  of  poor  rates,  and  of  sewers 
and  general  rates.  Where  distinct, 
and  a  bond  for  the  due  performance  of 
the  d  0  ties  of  office  held  severable.  See 
Bondf  L 

Of  stevedore.  Effect  of  clause  in  charter- 
party  as  to.    See  Shipping^  V. 

Of  creditors'  assignee.    See  Banktupty 

AX. 

Of chnrchwardens.  See  Chwrehtoarden. 
I. 


ARBITRATION. 

I.  In  an  action  for  work  done  and 
materials  provided,  goods  sold  and  money 

Said,  a  judge,  at  the  instance  of  the 
^JaintifF,  made  a  compulsory  order  of 
reference  under  '*The  Common  Law 
Procedure  Act,  1854,'*  17  &  18  Vict  c. 
125,  sect.  8.  When  before  the  master 
the  Plaintiff^,  on  cross-exaniination, 
charged  the  Defendant  with  having  mis- 
led and  deceived  him  in  respect  of  a  clause 
of  the  contract  entered  into  between 
them.  On  motion  by  the  Defendant 
for  a  rule  under  sect  4,  to  show  cause 
why  the  i^ue  between  the  parties  should 
not  be  tried,  and  on  affidavits  stating 
that  the  Defendant  would  be  seriously 
prejudiced  if  the  question  of  fact  were 
not  tried  by  a  jury,  and  that  a  question 
of  law  would  arise  which  ought  to  be 
reserved  for  the  coort,  the  court  refused 


the  rule,  on  the  mond  that  ihe  qnettioB 
was  one  within  the  proviaoe  of  the  master 
todedde.    Tnckeity.  Greets    Page  68 

II.  To  a  declaration  on  an  award 
under  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  alleging  that 
the  Plaintiff  was  en  titled  to  compensation 
by  reason  of  his  messuage  being  inju- 
riously affected  by  the  execution  or  works 
authorized  by  the  Defendants' special  act, 
and  that  it  had  been  agreed  to  refer 
the  amount  of  compensation  to  arbitra- 
tion, and  that  the  arbitra^r  awarded 
and  adjudged  that  the  Plaintiff  had  sus- 
tained damage  by  reason  of  his  messuage 
being  injuriously  affected  by  the  execn* 
tion  of  the  Defendants'  works  as  autho- 
rized by  their  act— to  wit,  ''by  the 
erection  of  an  embankment,  and  by  the 
narrowing  of  a  road  in  front  of  the  said 
messuage,  to  the  amount  of  80^;"  the 
Defendants  pleaded,  after  setting  out  the 
award  and  the  agreement  to  refer,  that 
the  Plaintiff's  said  messuage  was  not, 
nor  was  his  interest  therein,  injuriously 
affected  by  the  narrowing  of  the  said 
road  in  front  of  the  said  messuage ;  and 
that  the  said  sum  of  802.  included  money 
the  amount  of  which  was  unknown  to 
the  Defendants,  which  money  the  said 
arbitrator  awarded  for  compensation  for 
damage  sustained  by  the  Plaintiff  by 
reason  of  his  said  messuage  being,  as  the 
arbitrator  erroneously  supposed,  inju- 
riously affected  by  the  narrowing  of  the 
said  road,  by  reason  whereof  the  said 
supposed  award  was  void.  Held,  on 
demurrer,  a  good  plea.  Beckett  v.  Hie 
Midland  Railway  Company.  Page  189 

III.  Semble  that  whore  a  judge's  order 
is  made  by  consent  referring  all  matters 
in  difference  to  an  arbitrator,  and  he 
makes  his  award  accordingly,  a  promise 
to  perform  the  award  is  implied,  fur 
breach  of  which  an  action  is  maintain- 
able.   lAevesley  v.  Gilmare.    Page  849 

I V.  A  declaration  stated  that  an  action 
had  been  brought  by  the  Plaintiff  against 
the  Defendant  for  trespass  in  pulling 
down  a  fence  separating  their  adjoining 
lands ;  that  it  was  ordered  by  a  judge's 
order,  by  consent,  that  all  matters  in 
difference  between  them  should  be  re- 
ferred to  J.  W.,  and  that  they  should 
perform  the  award ;  that  by  an  indorse- 
ment on  the  order  they  agreed  that  the 
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wbitfmtor  thoiild  liave  power  to  order 
what  tkey  or  either  of  them  should  do 
to  prevent  a  repetition  of  the  injnriee 
complained  of;  that  the  arbitrator  made 
and  published  his  award,  and  with  re- 
ference to  the  authority  ^iven  him  by 
the  indorsement  ordered  that  the  Defen- 
dant should  erect  a  wall  in  a  manner 
specified;  and  after  averring  that  the 
Plaintiff  had  done  all  things  to  entitle 
him  to  maintain  the  action,  alleged  for 
breach,  that,  nlthongh  the  Defendant 
had  built  a  wall,  yet  it  was  not  built  in 
the  way  specified  bv  the  arbitrator. 
Held  (on  demurrer^,  that  the  dechuration 
was  good,    Ufveuey  v.  GUmare. 

Page  840. 

ARCHITECT, 

Certificate  of,  under  building  contract 
SeeBuUdhig. 

Employment  of  builder  by.    See  Prbt" 
eipcu  and  Agent. 


ARREST. 

Privilege  of  bankrupt  from.    See  Baank" 
rupi,  IV.,  V. 

For  debt  within  12  k  13  Vict.  e.  106, 
#.U8.    See  jBoiiAni/il,  IV.,  v.,  XII. 


ARTICLED  CLERK. 
Holding  <«  office.''    See  Attorney. 

ASSAULT. 

To  an  action  for  an  assault  the  Defend- 
ant pleaded,  tlmt,  before  action  brought, 
the  Plaintiff  cauMd  ttie  Defendant  to  be 
summoned  before  a  magistrate  to  answer 
a  complaint  in  respect  of  the  a^tsault, 
and  that  the  magistnite  '*  adjudged  and 
determined  the  said  complaint  and 
charge,  and  then  ordered  the  Defendant 
then  to  pny,  and  then  convicted  him,  the 
Defendant,  in  the  ccists  as  well  of  the 
said  complaint  end  churge  as  of  the  bear- 
ing thereof,  but  did  not  fiirtlier  order  or 
convict  the  Defendant.''  The  magistrate 
had  decided  only  that  the  Defendant 
should  enter  into  recognizances  to  keep 
the  peace  and  pay  the  oosts  thereof,  and 
•ttch  costs  only  bad  been  paid.     No 


record  of  a  convietitm  was  produced,  bet- 
the  magistrate's  clerk  stated  that  it  mi 
not  the  practice  to  draw  up  a  fomnl 
con  viction  in  such  cases.  Held,  that  tbe 
plea  was  no  bar  to  the  action  within  S4 
&  25  Vid.  e.  100.  a.  45.  and  tbst  taking 
it  as  it  stood  it  was  not  proved.  Hartkf 
V.  Hmdmarsh.  Psge  007 


ASSIGNEE 

Of  unexpired  resid  ae  of  term.  Mesoiag 
of,  within  Reform  Act.  See  PaHm- 
ment,  VII. 

Creditors'.    See  Banknqft,  XL 


ATTACHMENT 

For  contempt  of  order  of  Court  of  CbiB« 
eery  for  payment  of  money.  Sci 
Bankrupt,  XII. 


ATTAINDER, 
Marriage  abroad  after,    See  Daead. 

ATTESTING  WITNESSES. 

Directors  putting  their  signatom  snder 
seal  of  bill  of  sale  given  by  coapuy 
not,    SwBiUofSale. 

ATTORNEY. 

Statute  23  &  24  Viet.  e.  137,  f.  lfl» 
prohibits  an  articled  clerk  daring  bii 
term  of  service  from  hoJding  any  office 
or  engaging  in  any  employment  wbttMh  • 
ever  oiher  than  the  employment  of  clerk 
to  the  attorney  with  whom  be  l«  artiek^ 
P.,  during  his  articles,  was  sppointfd 
steward  ot  a  manor  by  his  niotlier,  who 
had  a  lifts  interest  in  the  pro|ierty,  which 
at  her  death  would  be  divisible  *betw<«> 
P,  and  his  sisters.  P.  at  once  sppoiDi«d 
a  deputy  to  discharge  the  duties,  butoo 
three  occasions  be  attended,  with  bit 
princi|ial's  con^nt,  courts  of  tbe  ouinor 
to  admit  temmts  and  take  6arrfD<lfr^ 
with  the  view  of  becoming  acqusiotfd 
with  the  duties  of  steward  ot  tbe  osnor 
in  which  be  and  his  family  were  is- 
terested.     Held,  that  the  lervies  vss 
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under  these  peealiar  circmndtances  eof- 
ficient    Ex  parte  Peppercorn, 

Page  487 

Beceiving  deposits  as  vendor's  agent. 
See&i/«. 

AVERAGE. 
Particalar,  Meaning  of.  See  Innirance, 

AWARD. 

Under  Lands  Clauses  Consolidation  Act, 
s.  68.    See  ArbiiratUm,  II. 

BALLET. 
Divertissement.    See  Stage, 

BANKRUPT. 

.  I.  Under  stat.  13  &  Id  Viet.  e.  100, 
«.  1 14,  which  enacts  that  the  petitioning 
creditor  shall  at  his  own  costs  file  and 
prosecnte  his  petition  until  the  choice  of 
assignees,  the  petitioning  creditor  is  per- 
sonally liahle  to  the  messenger  of  the 
Court  of  Bankruptcy  for  his  fees  and 
exprnses  incurred  in  taking  possession  of 
the  bankrupts'  estate  up  to  that  period. 
Stubbs  V.  Bam.  Page  »9 

II.  After  the  choice  of  assignees  the 
trade  assignee  is  liable  for  the  messen- 
ger's subsequent  costs  and  expenses, 
if  there  is  anything  to  show  that  the 
messenger  has  acted  under  his  express 
directions  or  from  which  an  express  em- 
ployment by  him  may  be  legitimately 
mfi-rred.  Ibid, 

III.  In  an  action  by  a  messenger  for 
an  amount  comprehending  ftres  and 
charges  incnrred  both  before  and  after 
the  choice  of  aasiffnees,  it  apjiCHred  that 
the  Defendant,  who  was  petitioning  cre- 
ditor, had  instructed  the  Plaintiff  to  take 
poisession  of  certain  effects  of  the  bank- 
rupts ;  that  he  subsequently  became  trade 
a^si^nee,  and  by  letters  addressed  to  the 
Plaintiff  by  his  the  Defenflant's  solicitors 
gave  express  directions  to  the  Plnintiff  in 
relation  to  the  management  of  the  estate. 
Held,  that  the  Defendant  was  liable  for 
the  whole  amount  claimed.  Ibid 

IV.  The  provisions  of  the  Bankrupt 
Law  Consolidation  Act,  12  k,  18  Viet* 


e,  106, «.  112,  by  which  a  bankrupt  after 
adjudication  is  protected  from  arrest  '*  by 
any  creditor,"  extend  only  to  those 
creditors  whose  debts  accrued  previous 
to  t  he  ban  kruptcy .  Phillips  and  A  nother 
V.  Poland.  Page  235 

V.  Therefore  where  a  bankrupt  while 
privileged  under  a  protection  order,  and 
before  his  final  examination,  was  arrested 
at  his  residence  in  respect  of  debts  in- 
curred since  his  bankruptcy :  Held,  that 
the  arrest  was  valid.  Jbid. 

YI.  A  composition  deed  contained  a 
clause  by  which  the  trustees  might  re- 

3uire  any  person,  claiming  to  be  a  cre- 
itor  of  the  debtor,  to  verify  his  debt  or 
claim  '*  by  statutory  declaration,  proved 
before  the  commissioners  of  bankruptcy 
or  otherwise,  as  the  said  trustee  or  trus- 
tees might  tliink  fit."  Held  (reversing 
the  jndgment  of  the  Court  of  Common 
Pleas),  that  the  clause  had  not  the  effect 
of  depriving  the  creditor  who  failed  to 
produce  proof  to  the  satisfaction  of  the 
trustee  of  all  benefit  under  the  deed,  and 
that  it  was  reasonable.  Qneeref  U 
Whether  a  court  of  law  can  declare  a 
provision  which  applies  equally  to  all 
classes  of  creditors,  and  which  the  statut- 
able majority  of  the  creditors  have 
thought  fit  to  adopt,  void  on  the  ground 
that  in  the  opinion  of  the  court  it  is  un- 
reasonable. 2.  As  to  the  soundness  of 
the  decision  in  Leigh  v.  Pendlebury^  15 
C.  B.,  N.  S.  815.  Coles  v.  Turner. 

Page  886 

VII.  The  following  clauses,  on  which 
the  court  below  did  not  adjudicate,  were 
held  not  to  be  unreasonable,  on  the 
ground  that  they  were  matters  which 
might  fairly  be  lell  to  the  discretion  of 
the  trustees : — 

1.  A  clause  following  a  power  of  sale 
given  to  the  trustees  in  respect  of 
the  personal  and  real  estate  of  the 
debtor,  conferring  upon  tliem  power 
in  their  discretion  to  postpone  the 
sale  of  all  or  any  part  thereof,  and 
to  lease  such  unsold  portion,  either 
from  year  to  year  or  fur  a  term  of 
years,  for  such  rent  as  they  might 
think  fit;  and  to  give  credit  for  the 
whole  or  any  part  of  the  purchase* 
money,  either  with  or  without  taking 
■ecunty  for  the  r — 
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2.  A  ]iroTiso  giTing  the  trostoet  full 
discrf tion  to  fmj  dividends  at  toch 
place  and  in  such  manner  as  they 
should  think  fit. 

8.  A  claofte  authorizing  the  trustees 
to  give  time  and  io  compound  for 
the  pa3'ment  of  dehts  due  to  the 
debtor,  and  to  abandon  such  as  they 
should  consider  bad. 

4.  A  clause  relating  to  the  valuation 
of  securities  held  by  secured  cre- 
ditors, that  such  value  should  be 
agreed  upon  between  the  creditor 
and  trustees ;  or,  in  case  of  dispute, 
should  be  ascertained  by  two  im- 
partial valuers,  one  to  be  chosen  by 
the  creditor,  and  the  other  by  the 
trustees,  or  by  an  umpire  to  be 
named  by  such  valuers  before  pro- 
ceeding to  the  valuation.         lOid. 

VIII.  To  a  declaration  on  the  com- 
mon counts  the  Defendant  pleaded  a 
composition  deed  under  scat.  24  &  26 
Viei.  e.  134,  $.  192,  setting  it  out  ver- 
batim. The  deed  purported  to  have 
been  made  on  the  14th  November,  1865, 
between  the  several  persons  whose  names 
were  subscribed  and  seals  affixed  in  a 
schedule,  being  creditors  of  the  debtor, 
on  behalf  of  themselves  and  all  and  every 
other  the  creditors  of  the  debtor  of  the 
first  part,  and  the  debtor  of  the  second 
part;  and  recited  that  the  debtor  was 
indebted,  &c.,  and  had  agreed  to  pay  a 
composition  of  2«.  iu  the  pound,  such 
composition  to  be  paid  to  all  and  every 
the  creditors  of  the  debtor,  whether 
executing  the  deed  or  not,  on  the  21st 
Novemlter  inst,  and  witnessed  that  in 
pursuance  of  the  said  agreement,  and  in 
con!»ideraiion  of  the  payment  of  such 
composition  to  the  said  several  creditors, 
the  parties  of  the  first  part  accepted  the 
composition  in  satisfaction  of  their  dehts 
and  released  the  debtor;  and  it  was 
lastly  agreed  that  tliose  presents  were 
intended  to  operate  as  a  deed  of  compo- 
sition within  the  provisions  of  the  Bank- 
ruptcy Act,  1861,  and  that  so  soon  as 
the  statutory  majority  should  have  exe- 
cuted or  in  writing  assented  to  it,  it  was 
intended  that  it  should  be  registered 
under  the  193nd  section,  in  order  that 
the  debtor  might  obtain  the  protection 
of  the  court  as  provided  by  the  I98th 
section.    After  toe  nsaal  averments  in 


respect  of  the  aaKOt  to  tiie  deed  of  ^ 
statutory  majority,  itsattestatioo  and  rfr- 
gistration,  the  plea  concluded  by  alleging, 
that  on  the  said  2l6t  November,  1865^ 
being  after  action,  the  Defendant  vis 
ready  and  willing,  and  then  tfodfrrd 
and  offered  to  pay  to  the  Plaintiff  the 
composition,  and  that  he  refused  to  re- 
ceive it ;  readiness  and  willingaess  to 
pay  it,  and  that  the  Defendant  brought 
it  into  court    Held,  on  demurrer: 

1.  That  the  plea  vras  good,  and  stated 
a  defence  arising  after  action  within 
the  meaning  of  stat  16  &  16  Vki. 
c.  76,  s.  G6f  and  that  no  fonail 
commencement  in  the  case  of  sach 
plea  is  necessary. 

2.  That  if  the  defence  bad  beea  so 
framed  as  to  embarrass  the  Plamtiff 
he  should  have  applied  to  a  judge 
at  chambers  to  strike  out  or  amend 
the  plea ;  but  that  such  matter  is  ao 
ground  for  demurrer. 

8«  That  the  deed  was  good  and  the 
provisions  of  it  reasonable,  both  m 
respect  of  the  remedy  of  tite  cre- 
ditors upon  the  deed,  and  the  way 
in  which  the  composition  was  se- 
cured to  them. 

4.  That  the  recital  of  the  agreement 
by  the  debtor  to  pay  the  composi- 
tion amounted  to  a  covenant. 

6.  That  it  was  competent  to  any  cre- 
ditor to  sue  upon  the  deed. 

G.  That  there  was  nothing  unreasoa- 
able  in  the  provijiion  that  the  oora- 
position  should  be  payable  within 
twenty-eight  days  from  the  execu- 
tion of  the  deed,  although  stat.  24  : 
&  25  Vict  c.  134,  s.  192,  el.  4, 
allows  that  number  of  days  for  re- 
gistration.   Brooks  V.  Jennings. 

Page  414 

IX.  In  pleading  in  bar  a  deed  of  in- 
spectorship under  sut  24  &  26  Viet,  e, 
134,  s.  192,  it  is  sufficient,  without  set<> 
ting  out  the  deed  at  length,  to  aver  that 
it  is  in  all  respects  an  inspectorship  deed 
within  the  true  intent  and  meaning  of 
the  statute,  and  give  a  general  descrip- 
tion of  it.  Comer  cmd  Another  v* 
Sioeet.  405 

X.  To  a  declaraUon  on  the  common 
connts  the  Defendant  pleaded  that  be 
being  a  debtor  within  the  meaning  of  the 
Bankruptcy  Act^  1861,  a  deed  was  i 
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between  himself  of  the  firet  part,  certain 
inspectors  of  the  second  part,  and  his 
creditors  of  the  third  part ;  that  the  deed 
related  to  his  debts  and  liabilities  and 
his  reJease  therefrom,  and  the  distribu- 
tion, inspection,  management  and  wind* 
ing-up  of  his  estate,  and  was  in  all 
respects  an  inspectorship  deed  within 
the  true  intent,  meaning  and  provisions 

%f  the  Bankruptcy  Act,  1861 ;  that  by 
the  deed  it  was  provided  and  declared 
that  if  and  when  a  composition  of  10«. 
in  the  ponnd  should  have  been  pnid  to 
the  creditors,  or  if  and  when  (thooeh 
that  sum  might  not  have  been  paid) 
the  insiiectors  should  certify  that  the 
estate  had  been  fully  administered,  or 
if  and  when  thev  should  certify  that  the 
debtor  had  made  a  certain  conveyance 
mentioned  in  the  deed,  which  certificate 
they  were  bound  to  give  immediately 
npon  the  conveyance  wing  made,  then 
and  immediately  upon  such  composition 
being  pnid,  or  upon  either  of  the  said 
certincates  being  given,  the  debtor 
should  be  absolutely  released,  and  the 
deed  should  thereupon  operate  and  be 
pleadable  as  a  release  as  fully  as  an 
order  of  discharge  in  bankruptcy ;  that 
whereas  it  was  intended  that  the  deed 
should  be  accepted  by  the  creditors  in 
lieu  of  their  debts,  and  whereas  it  was 
essential  to  the  interests  of  the  creditors, 
and  for  the  better  realization  of  the 
estate,  that  the  debtor  should  not  be 
harassed  by  any  proceedings  thereafter 
to  be  commenced  by  the  creditors,  it 
was  by  the  deed  declared  and  agreed 

*  that  if  any  of  the  creditors  should,  whilst 
the  deed  was  in  force,  commence  any 
action  in  respect  of  his  debt,  the  deed 
should  operate  as  an  order  of  discharge 
under  the  Bankruptcy  Act,  1861,  and 
the  said  declaration  and  agreement 
might  be  pleaded  in  bar  of  or  as  a 
defence  to  such  action  in  like  manner 
as  an  order  of  discharge  under  the  Bank- 
ruptcy Act,  1861.  It  was  then  averred 
in  the  usual  way  that  a  majority  in 
number,  representing  three-fourths  in 
value  of  creditors  whose  debts  respec- 
tively amounted  to  102.  and  upwards, 
assented  to  the  deed  in  writing;  that 
the  Defendant  and  the  inspectors  ez- 
aeuted  it;  that  the  ezecntion  was  at- 
tested, and  that  the  deed  having  been 
stamped  was  duly  registered,  and  that 


with  it  tlw  statutory  affidavit  was  de- 
livered to  the  chief  registrar ;  that  all 
conditions  had  happen^,  &c.,  to  make 
it  binding  on  all  the  creditors  as  if  they 
had  been  parties  to  it ;  that  the  Plain- 
tiffii  were  creditors,  and  the  claim  in  the 
declaration  a  debt  within  the  meaning  of 
the  deed;  that  the  deed  was  in  force, 
and  thnt  by  reason  of  the  premises  the 
Defendant  was  entitled  to  plead  it  in  bar 
to  the  action.     Held,  on  demurrer : 

1.  That  the  deed  was  properly  plead- 
ed, and  was  to  be  taken  to  be  a 
valid  deed  in  accordance  with  the 
provisions  of  the  Bankruptcy  Act, 
1861. 

2.  That  on  the  anthority  of  Gihbons  y. 
VauiUan,  8  C.  B.,  N.  S.  483,  the 
declaration  contained  in  the  deed, 
that  if  any  creditor  should  sue  for 
his  debt  such  declaration  might  be 
pleaded  in  bar,  afforded  a  eood 
answer  to  the  action.  Ibid, 

XI.  The  certificate  of  appointment  of 
a  creditors'  assignee,  under  stat»  24  Ic  36 
VicL  e,  134,  8.  128,  is  a  record  of  the 
Court  of  Bankruptcy,  and  conclusive 
evidence  of  the  appointment;  and  may 
be  used  as  such  in  an  action  by  the  as- 
signee, though  it  were  signed  and  sealed 
after  such  action  was  commenced.  KeOy 
T.  Momty.  Page  684 

XII.  The  Plaintiff,  being  the  Defen- 
dant in  a  chancery  suit,  was  ordered  by 
the  Master  of  the  Rolls  to  pay  certain 
monies,  which  he  neglected  to  do  ;  and 
he  was  subsequently  adjudicated  bank- 
rupt, and  obtained  a  protection  order. 
An  attachment  having  issued  out  of  the 
Court  of  Chancery  against  him  for  dis- 
obeying its  order,  the  sheriff^s  officer,  to 
whom  the  warrant  for  levying  execution 
of  the  attachment  was  directed,  arrested 
him,  and,  notwithstanding  that  he  there- 
upon produced  his  protection  and  de- 
manded to  be  discharged,  kept  him  in 
custody  longer  than  was  necessary  for 
obtaining  a  copy  of  the  protection,  and 
until  on  the  same  day  he  had  lodged  him 
in  the  sheriff's  prison,  from  whence  he 
was  unable  to  procure  his  discharge  for 
more  than  a  month.    Held : — 

1.  That  the  arrest  npon  an  attachment 
for  contempt  of  an  order  of  the 
Court  of  Cnancery  for  payment  of 
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money  WAS  an  arrest  for  debt  within 
the  meaning  of  atat  12  &  13  Viet. 
c.  106,  «.  113. 

2.  That  as  the  officer  had  detained  the 
bankrupt  longer  than  was  necessary 
for  obtaining  a  copy  of  the  protec- 
tiooy  though  not  for  an  entire  day, 
he  was  liable  under  that  section 
to  a  penalty  of  5^  for  one  day's  de- 
tention, and  for  no  more. 

8.  That  aAer  the  bankrupt  had  been 
lodgMl  in  the  prison,  the  subsequent 
detention  was  not  the  act  of  the 
officer.  Lees  v.  Newton.  Page  734 

BARGAIN, 

Note  or  memorandum  of.    See  Frauds. 
Statute  of, 

BARON  AND  FEME. 
See  Husband  and  Wife. 

BARRATRY, 
See  Sapping,  II. 

BEARER, 


Bill  payable  to. 
change,  III. 


See  BiU  of  Ex- 


BILL  OF  EXCHANGE. 

I.  A  bill  of  exchange  was  drawn  in 
England  payable  to  the  drawer's  order, 
dirfCtfHl  to  and  accepted  by  the  drawee 
in  France^  payable  in  France^  and  was 
indorsed  by  the  drawer  in  blank  and  de- 
livered to  the  Defendant  in  England,  and 
by  him  indors^ed  in  blank  and  delivered 
to  the  Plaintiff  in  England,  who  in- 
dorsed and  delivered  it  to  one  B,  in 
France,  where  it  was  duly  presented 
and  dishonoured.  Held,  that,  in  an 
action  on  the  bill  brought  in  England 
against  an  indorser  indorsing  in  England, 
notice  of  dishonour  good  according  to 
the  law  of  France  was  due  notice  of  dis- 
honour according  to  the  law  of  England, 
ffirschfield  v.  Smith.  284 

II.  The  law  of  France  requires  the 
indorsement  of  a  bill  of  exchange  to  be 


special,  and  to  state  a  date  and  ooo^ 
sideration ;  and  after  this  bill  bad  been 
accepted  and  indorsed  to  tbe  PlsistilT, 
he  altered  it  by  turning  theindoneneBa 
in  blank  of  the  drawer  and  the  defeodaot 
into  special  indorsements,  with  a  iVkVt- 
ment  of  a  date  and  eonsideratioo ;  sod 
beyond  this,  in  the  special  iDdonemest 
of  the  drawer  to  the  Plaintiff,  be  vBsextKi 
the  rate  of  exchange  according  to  whieir 
payment  was  to  be  made,  and  thefe  wa 
placed  on  the  face  of  the  bill  t  aaper- 
Bcription  of  the  same  words,  purporting 
to  make  them  part  of  theacceptor'^cno- 
traot,  to  which  the  special  iadorBemeot 
of  the  drawer  was  made  to  refer  by  tbe 
words  tt/refro  therein  inserted.  Hel'd:- 

1.  That  the  alterations  rendered  tbe 
bill  void. 

2.  Semble,  that  the  bill  woold  oot 
have  b^n  rendered  void  by  tbe 
alterations  made  by  the  Plsintiff  i/ 
tbey  had  not  gone  beyond  tbe  tnni- 
ing  of  the  indorsements  ia  bUok 
into  special  indorsements  aoeording 
to  tbe  requirements  of  tbe  lav  of 
France.  /WL 

III.  A  bill  of  exchange,  purportiDgto 
be  drawn  by  C,  was  presented  to  S.  for 
acceptance  by  P.,  toe  indorsee.  &f 
having  stopped  payment,  wrote  to  tbe 
Plaintifis  through  P.,  wbo  presented 
the  bill,  saying  that  the  Defeodaot 
would  intervene  and  accept  on  bebsif  of 
the  drawer,  and  that  they  presnnifd  tbe 
Plaintiffs  woold  discount  tbe  bill  on 
Defendant's  signature  being  attscbed. . 
The  Defendant  having  accepted  fur  tbe 
honour  of  tbe  dra%ver,  tlie  mosey  vas 
advanced.  The  bill  afterwards  proved 
to  have  been  forged.    Held:— 

K  That  the  Defendant  was  liable  oa 
his  acceptance,  as  he  was  estopped 
from  disputing  that  tbe  bill  was  t 
genuine  instrument. 

2.  Semble,  that  this  was,  io  effecf,  s 
bill  payable  to  bearer.  PMWp*  and 
Another  v.  Im  Thurm.     Page  489 

IV.  A  railway  company  vDCorpwsted 
to  make  a  railway  under  a  special  Act 
of  Parliament,  with  which  tbe  gesersl 
Railway  Acts  sre  incorporated,  k  sot 
emnowered,  In  the  absence  of  exprev 
authority,  to  accept  bills  of  exebangs- 
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JBateman  y.  The  Mld^-Walei  Bmbcay 
Company,  Page  606 

V.  In  an  action  against  snch  a  com- 
pany as  acceptors  of  a  bill  of  exchange : 
—Held,  that  this  was  a  defence  admis- 
aibie  under  the  plea  of  mm  aceeperunt, 

Ilnd. 

BILL  OF  LADING. 

As  to  shipowner's  lien  on  goods  during 
currency  of  bill  given  for  freight. 
SeeShippingy  VI. 

Freight  made  payable  by,  "as  per  char- 
ter-party."   See  Shipping,  Vlll. 

Shipowner's  duty  where  importer  fails  to 
take  delivery  at  time  expressed  in. 
See  Shipping,  I. 

Consignor's  rights  against  shipowners  on 
re-indorsement  tobim  after  a  wrongful 
delivery.    See  Shipping,  III. 

Naminjp  of  person,  as  both  shipper  and 
consignee  in,  not  conclusive  evidence  of 
an  insurable  interest  See  Insurance^ 
II. 

Exceptions  in,  of  barratry  and  perils  of 
the  seas.    See  Shipping,  II. 

Statute  18  &  10  Vict  c.  111.  See  Ship- 
ping,  III.,  IV. 


BILL  OF  SALR 

A  company  incorporated  by  stat  26 
k  26  Viet.  e.  89,  under  the  name  of  the 
Glucose  Sugar  and  Colouring  Company 
f Limited),  and  haying  for  its  object, 
mter  alia^  the  manufacture  of  Glucose 
snsar,  gave  a  bill  of  sale  to  the  Plain- 
tiff as  security  for  a  debt  due  for  plant 
bought  by  the  company  for  the  purpose 
of  its  trade.  The  instrument  stated  at 
its  conclusion,  that  in  witness  thereof 
the  company  had  thereunto  affixed  their 
common  seal.  Que  of  the  articles  of 
association  provided  that  the  directors 
might  make  regulations  for  the  use  of 
the  seal;  and,  although  there  was  no 
resolation  of  the  company  in  that  re- 
spect, it  was  stated  by  the  secretary  to 
be  the  practice  to  affix  the  seal  in  the 
presence  of  the  board,  and  for  two  di- 
rectors and  the  secretary  to  attest  the 
•ealing ;  and  under  the  seal  two  of  the 


directors  signed  their  names,  describing 
themselves  as  directors,  and  the  secre- 
tary countersigned  his  name,  describing 
himself  as  secretary.  The  aifidavit  filea 
with  the  bill  of  sale,  as  required  by  stat 
17  &  18  Vict,  e.  36,  «.  1,  and  made  by 
the  secretary  of  the  company,  mentioned 
the  registered  name  of  the  company,  and 
the  place  where  its  principal  office  was 
situate,  and  gave  no  other  description  of 
its  occupation.    Held : — 

1.  That  as  the  company  was  a  trading 
company  it  was  within  its  province 
to  give  the  bill  of  sale. 
52.  That  the  description  contained  in 
the  affidavit  of  the  registered  name 
of  the  company  and  its  principal 
office  was  a  sufficient  description 
of  its  "  residence  and  occupation,'' 
within  that  act. 
8.  {By1e$,  J.,  dabitante,)  that  the 
two  directors  had  signed  merely  at 
directors  joining  in  the  execution^ 
and  not  as  attesting  witnesses;  and 
therefore  that  it  was  not  necessarj 
to  give  a  description  of  their  resi- 
dence and  occupation  in  the  affidavit 
Shear$  y.  Jacob$,  Page  492 

BLANK, 

IndorMment  in,  of  bill  of  lading.    See 
Shipping,  III.,  IV. 


BLOOD, 
Corruption  of.    See  Detetni. 

BOATS 

Employed  to  land  cargo.    See  Imwr^ 
anee,  V.,  VI. 

BOND. 

I.  To  a  declaration  on  a  bond  reciting 
that  one  S,  was  appointed  collector  of 
poor  rates  and  of  sewers  and  general 
rates,  that  he  might  be  re-appointed 
collector  of  all  or  some  or  one  of  the  said 
rates,  and  that  the  Defendants  were 
sureties,  the  condition  being,  that  if  5. 
should  efiectually  perform  the  duties 
and  account  for  the  monies  ''of  th^ 
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office"  the  deed  thoold  be  void;  end 
•lleging  as  a  breech,  thet  8.  did  not 
eflectttidly  perform  tbe  duties,  or  eccouet 
for  moBiee  received  in  tbe  execution,  of 
hie  office  of  collector;  the  plea  was,  that 
the  bond  was  made  before  the  pasBine 
of  the  statntes  21  &  22  Vict.  e.  104,  and 
23  &  26  Viei.  e.  102,  under  which  8., 
without  notice  to  Defendants,  was  ap- 
pointed collector  of  certain  rates,  being 
ottier  and  greater  rates  than  tbofie  named 
in  the  bond,  whereby  the  Defendants' 
risks  as  his  sureties  were  increased.  H  eld, 
on  demurrer,  that  the  plea  was  bad,  for 
assuming  the  risk  of  the  sureties  to  have 
been  increased  in  respect  of  the  sewers 
rates,  their  liability  in  respect  of  tbe  poor 
rates  was  distinct  and  separate;  and  as 
the  plea  showed  no  discharge  of  the  ob- 
lisation  in  renurd  to  them,  all  the  causes 
of  action  in  the  declaration  were  not  an- 
swered. SkiUeti  and  Othtn  v.  Fletcher 
and  Another.  Page  197 

11.  The  Plaintiff  entered  into  an  agree- 
ment with  one  8.  for  the  purchase  from 
him  of  a  new  and  incomplete  ship  called 
the  Devanpartf  for  which  the  Plaintiff 
was  to  pav  a  sum  of  monev  and  transfer 
to  5.  an  old  ship  called  the  Lord  JkU- 
houne,  and  it  was  agreed  that  5.  should 
repair,  re-class  the  latter  ship,  and  mort- 
git^  her  to  the  Plaintiff  for  a  sura  of 
money,  which  the  Plaintiff  agreed  to 
advance  on  the  Devonport  being  de- 
livered over  to  him  completed.  The 
Defendant  thereupon  gave  the  Plaintiff 
his  bond,  which,  after  reciting  tbe  a^ee- 
ment,  was  conditioned  to  be  void  if  5. 
should  forthwith,  at  his  own  expense, 
repair  the  Lord  Dalhoueie,  so  that  she 
should  be  entitled,  according  to  the  rules 
of  Lloyd's  Registry,  to  be  classed  eight 
years  A  I,  ana  if  she  should  within  tlvee 
calendar  months  be  classed  eieht  years 
A  1  at  Lloyd's^  and  if  8.  should  at  his 
own  expense,  within  two  weeks  after 
the  arrival  of  the  Devonport  in  the  port 
ot  London,  do  and  supply  such  things  as 
according  tathe  contract  remain^  to 
be  done  upon  the  settlement  for  that 
ship.  Afterwards  the  Plaintiff  and  8., 
and  another,  without  the  consent  of  tbe 
Defendant,  entered  into  a  second  agree- 
ment, containing,  amongst  other  provi- 
sions affiscting  the' Dewmport,  one  by 
which  the  time,  within  which  the  ship 
imder  the  original  agreement  was  to  be 


completed,  was  shortened,  and  die  wti 
to  be  finished  in  a  more  ezpenmve  man- 
ner.    Held:— ^ 

1.  That  tbe  stipnlatiooa  contained  is 
the  condition  of  the  bond  in  re- 
spect of  the  repairs  and  elaaang  of 
the  Lord  Dalhoune  were  distiaet 
from  those  relating  to  the  comple- 
tion of  the  Devonport^ 

2.  That,  although  by  the  alteratioB 
by  tbe  Plaintiff  of  his  contract  witk 
6.  in  respect  of  tbe  Devonport^  tbe 
surety  was  discharged  firom  his  lia- 
bility in  respect  of  that  ship,  sack 
alteration  did  not  affi>ct  his  fiabiliry 
in  respect  of  the  Lord  JDalhonne. 
Harrison  v.  Sejfmonr*      Page  567 


BOROUGH  VOTE. 
See  ParUameni,  I.— VI. 


BREACH 

Of  promise  of  marriage.  Damages  ia 
action  for,    See  Marriagef  I.,  II. 

Of  covenant  for  quiet  enjoyment  See 
Covenant. 

Of  warranty  and  fraudulent  repraaenta- 
tion.  Damages  in  action  for,  See 
Fraudulent  Btprtsentation^ 


BREAKAGE 

During  removaL  Exception  of  ksa  from, 
in  policy  of  insurance  of  pkto  ^am. 
See  /fumranre,  VII. 


BROTHERS. 
Descent  between,    See  Descent. 

BUILDER, 

Employment  of,  by  architect    See  Prbh 
dpal  and  Agent. 

BUILDING. 

The  Defendants,  the  corporation  of  a 
borough,  resolved  to  build  a  new  mar- 
ket-house, and  the  Plaintifli^  tender  for 
the  works  ha^ng  been  aoeepftedi  they 
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signed  the  drawings^  Bpecificadon  and 
conditions  which  had  bc«n  prepared  and 
signed  by  the  Defendants'  architect.  By 
articles  of  sgreement  the  Plaintiffs  agreed 
that  they  wonlO,  to  the  satisfaction  of 
the  Defendants'  architect,  execute  the 
works  described  in  the  specification  ac- 
cording to  the  drawings,  designs  and 
'  specification,  &c.,  and  would  perform 
aJi  the  conditions  ap]>ended  to  the  spe- 
cification: provided  that  no  deviation 
shoold  be  made  from  the  drawings  and 
specification,  either  in  the  way  of  extras 
or  omissions,  without  a  written  autho- 
rity from  the  architect,  the  value  of 
such  alterations  to  be  ascertained  by 
measurement  by  the  architect,  and  priced 
at  the  contract  prices ;  that  no  claim  for 
charges  for  any  extra  or  additional  work 
should  be  made  by  the  Plaintifis  without 
production  of  the  order  of  the  architect, 
signed  by  him  at  the  time  when  the  in- 
structions for  such  work  were  given. 
And  the  Defendants  agreed  to  pay  to 
the  Plain tiflls  3,424/.,  subject  to  deduc- 
tions and  additions  for  extras  or  omis- 
sions, on  application  from  the  Plaintiffs, 
accompanied  by  the  certificate  of  the 
architect  that  the  sum  applied  for  was 
proper :  the  opinion  of  the  architect  with 
respect  to  the  value  of  such  works  to  be 
final  and  binding  on  the  Plaintiffs.  The 
19ih  condition  was,  that  if  any  dispute 
arose  between  the  contractor  and  the 
town  council  as  to  the  meaning  of  the 
specification  or  conditions  of  the  contract, 
or  the  works,  the  decision  of  the  archi- 
tect as  to  the  nature,  quality  and  quan- 
tity of  the  works  should  be  final,  and 
should  be  binding  on  both  sides,  as  re- 
gjarded  the  value  of  any  extras  or  addi- 
tions, as  to  which  he  should  be  regulated 
bv  the  contract  prices.  The  total  amount 
claimed  by  the  Plaintifis  **  in  respect  of 
the  works  contracted  for  and  connected 
therewith''  was  made  up  of  three  sub- 
jects: first,  a  sum  in  respect  of  the  con- 
tract amount;  second,  a  sum  for  extras 
under  the  contract;  third,  a  sum  for 
works  independent  of  the  contract  After 
the  completion  of  the  works^  the  archi- 
tect certified  that  the  Plaintifis  were  en- 
titled to  a  certain  sum  for  extras,  but  his 
certificate  did  not  show  the  items.  Some 
of  the  extras  were  alterations  aocordinff 
to  drawinffa  either  signed  or  approved 
by  the  ardiiteoty  othecs  according  to  a 


letter  signed  by  him,  others  were  ver- 
bally oraered  bv  him.  Of  the  works 
independent  of  the  contract,  a  pomp  and 
drains  were  constructed  in  pursuance  of 
a  resolution  of  the  town  council;  and 
they  were  useful  and  necessary.     Held : 

1.  As  to  extras:  (1  )  That  the  cer- 
tificate of  the  architect  was  fiiia], 
and  therefore  the  Defendants  could 
not  raise  the  question  whether  any 
of  the  extras  allowed  without  hu 
order  in  writing,  as  required  by  the 
a^eement,  had  been  duly  ordered 
within  the  meaning  of  the  contract. 
(2.)  That  the  allowance  by  the  ar- 
chitect as  to  value  was  conclusive 
on  the  Plaintifis. 

2.  As  to  works  independent  of  the 
contract :  That  they  were  connected 
with  the  works  contracted  for,  and 
therefore  the  certificate  of  the  ar«» 
chitect,  as  to  their  value^  was  bind- 
ing on  the  Plaintifis. 

8.  Qusere,  whether  an  order  by  the 
corporation  under  their  seal  would 
be  necessary  to  entitle  the  Plain- 
tiflb  to  recover  in  respect  .of  the 
works  independent  of  the  contract^ 
if  they  were  not  within  the  certifi- 
cate of  the  architect?  Goodyear  and 
Another  v.  The  MayoTy  Aldermen^ 
and  BurgesseB  of  the  Borough  rf 
Weymouth  and  Mekombe  MegiM^ 
Page  68 

Within  the  Reform  Act  What  is  a.  See 
Parliament,  II.,  III.,  IV.,  V.,  VI, 

Act,  1865.  Metropolitan,  <<  Other  per^ 
son  "  in.  See  Metropolitan  Building 
Act,  1865. 

Owner.  Cumulative  remedy  asainst,  un- 
der Metropolitan  Building  Act,  1855, 
for  iignry  to  adjoining  house.    Ibid,, 

Duty  of  occupier  of,  with  reference  to 
persons  resorting  to  by  his  invitation* 
See  Negligence,  II.,  III.,  IV. 


BUSINESS. 

Meaning  of,  in  Reform  Act    See  Par^ 
Uamentf  I. 
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CANCELLING  CHARTERPAR* 
TIES. 

Substituted  contract  oo.    See  Shipptngt 
IX. 

CARRIER. 

I.  It  was  the  practice  of  the  Defend- 
ants, a  railway  company,  to  book 
tlirongli  from  Shiptan  to  Manehetier, 
and  hoivea  bo  booked  would  be  conveyed 
to  the  Bwthhury  Junction,  near  Waiver' 
hampfan,  and  be  carried  on  by  London 
and  North'  Wetfem  trains  to  Manchen- 
ier;  but  horses  booked  simply  from 
Shiptom  to  Wolvfrhampton  would  be 
conveyed  to  the  U.  sUition  in  Wolrer- 
hampton.  In  a  conversation  between 
tlie  Plaintiff  and  the  station-master  of 
the  Defendiints  at  Shtpton^  with  refer- 
ence to  the  forwarding  of  twelve  horses 
of  the  Plaintiff  from  that  station  to  Afait- 
eheMer  by  goods  train,  the  station- 
master  told  the  Plaintiff  that  he  had  not 
a  through  rate  to  Manchester;  but 
that  he  would  telegraph  to  Wolverhamp' 
ton  for  the  horses  to  be  forwarded  as 
toon  as  a  certain  express  train  of  the 
London  and  North-Westem  Railway 
from  London  to  Birmingham  came  in, 
and  that  they  would  arrive  ^xManches^ 
ier  at  a  time  named.  In  accordance 
with  the  station-master^s  directions  the 
Plaintiff  took  the  horses  to  the  Shipton 
Station  and  saw  them  loaded,  paid  the 
fare  to  Wolverhampton^  and  signed  a 
contract  for  their  carriage  from  Shipton 
to  Wolverhampton^  and  a  declaration  by 
which,  in  consideration  of  the  rate 
charged    for   conveyance    by    wagons 

! which  the  Plaintiff  knew  was  much 
ess  than  that  charged  for  the  convey- 
ance of  horses  by  passenger  trains),  be 
agreed  that  the  horses  were  to  be  carried 
**  entirely  at  the  owner's  rish."  The 
horses  were  taken  to  the  H,  Station,  and 
not,  until  long  afterwards,  to  the  Bwfh' 
bury  Junction,  and,  if  Wolverhampton 
in  the  written  contract  meant  the  BimA- 
hwrv  Junction,  it  was  clear  that  they 
had  not  been  delivered  within  a  reason- 
able time.  In  an  action  against  the  De- 
fendants as  common  carriers :  — 

Held,  1.  That  there  was  evidence  to 
go  to  the  jury  that  *'Wolverhamp' 
ton"  in  the  contract  meant  the  Bwh- 
bury  Junction. 


2.  That  at  the  Defendants  gav«  their 
customers  the  option  of  two  modes 
of  conveyance  for  boraes,  the  oae 
by  passenger  trains,  attended  with 
great  responsibility  to  tbetuselvn, 
and  at  a  higher  rate  than  tltnt 
charged  for  tlie  conveyance  by 
goods  train,  the  condition  in  the 
contract  as  to  risk  was  reasonable. 

8.  That  the  condition  applied  to  n!4 
In  respect  of  injuries  to  the  Imrws 
from  accidents  whilst  on  tbeir  joor^ 
ney,  and  did  not  exempt  the  De- 
fendants from  Hribility  for  neglect- 
ing to  deliver  within  a  rensonable 
time.  Bobinmnv.The  Great  Wert* 
em  Bailwoy  Company.       Page  97 

II.  In  a  conversation  between  the 
Plaintiff  and  the  Defendants'  statioo- 
master  at  Manchester  tlie  Plaintiff  told 
him  that  six  other  horses  which  the 
Plaintiff  wanted  to  have  forwarded  to 
Manchester  from  Shipton  would  be  de- 
livered at  Shipton  on  the  following  day, 
Tuesday,  to  be  forwarded  on  that  diy 
and  named  the  time  by  which  he  wanted 
to  have  them  in  Manchester;  and  the 
station-master  promised  that  he  wooU 
telegraph  for  them  to  be  booked  throogfa 
and  that  they  should  arrive  in  time.  On 
the  next  day  they  had  not  arrived  and 
the  station-master  told  the  Plaintiff  that 
he  WHS  sorry  for  it,  and  that  be  waa  not  to 
trouble  himself  more  about  them.  Tbey 
arrived  at  Manchester  on  Thmndaym 
a  state  of  exhaustion.  It  did  not  appear 
at  what  time  they  had  been  deiiverHl  at 
Shipton^  and  though  there  was  a  written 
contract  it  was  not  produced  by  the 
Plaintiff.  Held,  tliat  there  waa  no  evi- 
dence to  go  to  the  jury  of  any  contract 
with  the  Defendants  for  the  carnage. 

III.  The  Plaintiff  signed  a  conngB- 
ment  note,  which  stated  that  eertaia 
goods  were  delivered  by  him  to  the  De- 
fendants to  be  carried  to  iVl,  bat  tlie 
charge  for  carriage  was  not  Inserted. 
Oral  evidence  was  given  that  the  De- 
fendants' agreement  with  the  Plaintiff 
before  the  note  was  si^ed  was  to  carry 
to  JST.,  a  greater  distance;  that  tM 
Plaintiff  did  not  read  the  note;  and 
that  the  sum  to  be  charged,  and  whid 
was  paid,  was  for  the  carriage  to  K. 
Held,  that  the  note  was  not  eoocia* 


INDEX. 


889 


sive  of  tbe  contract,  and  that  the  evi- 
dence was  properly  received,  as  proving 
a  contract  additional  to,  and  not  at 
variance  with,  the  agreement  in  writing. 
Ma1vcL$  v.  London  and  South -Western 
Railway  Company,  Page  227 

Employed   by  contractor  for  commis- 
sariat stores.    See  Turnpike^  11.,  III. 
See  JRaUway  Company,  II.,  III. 


CASE, 
Statement  of,  by  justices.  See  Appeal,  I. 


CATTLE 

Plague.    See  Appeal,  II. 

Licence  of  justices  to  remove.    See  Ap- 
peal, II. 
See  Fraudulent  Representation. 


CERTIFICATE 

Of  architect  under  building  contract. 
See  Building, 

Of  appointment  of  creditors'  assignee. 
See  Bankrupt,  XI. 


CESTUI  QUE  TRUST. 
See  Parliament,  VIL 

CHANCERY, 

Attachment  for  contempt  of  order  by 
Court  of,  for  payment  of  money.  See 
Bankrupt,  XII. 

CHARGES. 
Particular.    See  Insurance,  L 

CHARTERPARTY. 

Clause  in,  "  Charterer's  stevedore  to  be 
employed  by  ship."    See  Shipping,V. 

Clause  in,  *<  one-half  of  the  freight  to 
be  advanced  by   freighter's   accept- 
ance.   Ibid.,  VI. 
▼OL.  I.— 0.  P. 


Construction  of.  See  Shipping,  V.,  VI., 
VIL,  VIIL 

Substituted  contract  on  cancelling.  IlwL, 
IX. 

Clause  in  bill  of  ladinsf  making  freight 
payable  as  per.    Ibid.,  VI II. 

CHURCHWARDEN. 

I.  The  parish  oT  Prestwich,  down  to 
1848,  consisted  of  six  townships  or  ham- 
lets ;  and  the  entries  in  the  parish  books, 
from  1682  down  to  that  year,  showed 
that  with  few  exceptions  six  persons  were 
annually  appointed  churchwardens  for 
the  parish,  and  in  many  of  the  entries 
the  names  of  the  six  townships  were 
written  opposite  the  names  of  the  six 
churchwardens  respectively.  With  re- 
gard to  the  election  of  churchwarden 
tor  the  township  of  Prestwieh^  one  of 
the  six,  amongdt  other  witnesses,  the 
present  and  a  former  rector  of  the  parish, 
and  an  incumbent  of  another  church  in 
the  parish  who  had  been  curate  of  the 
parish  in  1826,  and  had  married  the 
daughter  of  a  former  rector  of  the  parish 
who  had  held  the  rectory  for  fifty  years, 
and  had  told  his  son-in-law  wtiHt  the 
custom  was,  stated  that  it  was  the  cus- 
tom in  that  township  for  the  outgoing 
churchwarden  for  that  township  to  pre- 
sent two  names  to  the  rector  of  the 
parish,  and  for  him  to  appoint  one.  It 
ap|)eared,  however,  that  the  mo<le  of 
prt*sentment  was  sometimes  verbal  and 
sometimes  in  writing ;  that  occasionally 
three  names  were  presented,  and  some- 
times the  rector  had  requested  the  per- 
son in  oiiice  to  coutinue  in  office  for  the 
next  year,  and  no  presentment  was 
made.  In  the  other  five  townships  the 
custom  was  for  the  inhabitants  of  each, 
by  an  annual  meeting,  to  nominate  two 
for  each  respectively,  and  for  the  rector 
to  appoint  one ;  and  it  appeared  that 
in  1K26  a  similar  meeting  hi^  been  held 
for  the  township  of  Prestwich,  at  which 
it  was  resolved  that  five  persons,  whose 
names  were  mentioned,  should  be  nomi« 
nated,  and  that  one  of  those  was  in  fact 
appointed ;  but,  as  he  was  the  outgoing 
churchwarden,  there  was  nothing  to 
show  that  he  had  not  been  requested  by 
the  rector  to  continue  in  office.  In  1848, 
WhUeJield,  one  of  the  hamlets,  was 
3  P 
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separated  from  the  parish,  and  by  order 
in  council  created  a  separate  rector jr, 
and  thenceforth  took  no  part  either  in 
the  election  of  a  churchwarden  or  con- 
tributing to  the  rates  for  the  rest  of  the 
parish,  for  which,  thenceforth,  ^ve 
churchwardens  only  were  appointed.  In 
1863  the  ratepayers  of  the  township  of 
Pretiwich  at  a  vestry  meeting  nomi- 
nated the  Defendant  and  another  for 
their  names  to  be  forwarded  to  the  rector 
for  him  to  select  one  to  be  churchwarden 
for  the  township,  and,  notwithstanding 
that  the  rector,  the  resolution  having 
been  forwarded  to  him,  appointed  nei- 
ther: the  Defendant,  professing  to  act 
as  a  churchwarden  for  the  parish,  col- 
lected certain  sums  from  ratepayers  in 
the  township  of  Presiwich  in  payment 
of  church  rates  for  that  year.  Upon  a 
special  case  stated  in  an  action  by  five 
persons  claiming  to  be  churchwardens 
of  the  parish,  as  representing  the  five 
townships  other  than  Whitefield^  for 
money  had  and  received,  the  Court  hav- 
ing liberty  to  draw  inferences  of  fact, 
Held  :— 

1.  That  the  Defendant  was  not  en- 
titled to  retain  the  money. 

2.  That  it  was  to  be  inferred  from  the 
evidence  that  the  custom  in  respect 
of  the  township  of  Preatwich  was 
for  the  outgoing  churchwarden  for 
that  township  to  present  the  names 
of  two  persons  to  the  rector,  and 
for  him  to  appoint  one  of  those  to 
be  the  chnrcbwai-den  for  the  ensu- 
ing year. 

d.  Uoncesmm,  that  the  custom  was 
valid;  and  held,  that  it  was  not 
disproved  by  the  instances  of  occa- 
sional departure  from  it. 

4.  That  it  was  not  destroyed  by  the 
hamlet  of  Whitefield  being  sepa- 
rated from  the  rest  of  the  parish 
and  created  a  separate  rectory  in 
1848.  Brenmer  and  Others  v. 
HuU.  Page  800 

II.  Held*  by  Shee,  J.,  that  the  decla- 
ration of  the  deceased  rector  was  ad- 
missible.    Ibid.  Page  801 

III.  Of  the  five  Plaintifis,  the  Plain- 
tiff, who  represented  the  township  of 
Preatwich,  and  two  others,  had  duly 
made  the  declaration  required  by  6  S^h 
Will.  4,  e.  62,  9.  0 ;  but  of  the  two  re- 


maining, L.  and  IT.,  X.,  who  had  beea 
churchwarden  for  the  preceding  year, 
and  had  made  the  declaration  then,  bad 
made  no  second  declaration,  and  H.  bad 
not  made  it  until  after  this  aeticm  was 
commenced;  but  one  B*y  who  in  the 
previous  year  had  been  church wardai 
for  the  same  township  which  H.  now 
claimed  to  represent,  consented  to  be 
joined  as  Plaintiff.  Upon  objecdon  that 
two  of  the  Plaintifis  were  disqualified, 
and  that  the  Bwe  were  thereibre  disen- 
titled by  the  statute  from  soing.  Held  :— 

1.  That  under  the  23  &  24  Viei.  c. 
126,  s.  19,  if  necessary  the  names 
of  all  the  disqualified  P]ainti& 
might  be  struck  out 

2.  That  an  outgoing  chnrchwardea 
continues  in  office  without  beiag 
re-sworn  till  a  new  one  is  ap- 
pointed, and  therefore,  serable,  dttt 
Z.  was  not  disqualified.    Ihid, 

CLERK. 

A  clerk  of  the  peace  of  a  coanty  hsT- 
ing  been  directed  by  the  Court  of  Qaar- 
ter  Sessions  to  enter  an  order  requiriag 
payment  of  a  sum  of  money  to  one  & 
for  costs  incurred  by  the  justices  in  a 
liti^tion  between  themselves  and  him, 
which  had  been  compromised,  refused  to 
enter  the  order  for  reasons  wrhich  be 
specified.  These  were  disallowed  by  the 
Otart,  and  on  the  clerk  again  refosiag 
to  enter  the  order  the  matter  was  re- 
ferred to  a  Finance  Committee,  who  di- 
rected the  treasurer  of  the  county  to 
exhibit  an  information  against  him  under 
Stat.  1  W.  Sf  M.  e.  21,  s.  6,  chaqnng 
him  with  misdemeanor  in  his  office.  The 
justices  having  heard  the  charges  in 
open  Court  dismissed  him  from  his  office. 
Held,  in  an  action  for  money  had  and 
received  brought  by  the  clerk  who  was 
dismissed  against  his  successor, 

1.  That  tiie  clerk  had  been  guilty  of 
a  misdemeanor  in  his  office  withm 
the  statute. 

2.  That  in  order  to  constitute  a  mis- 
demeanor within  the  Act  the  ofience 
need  not  be  indictable. 

8.  That  as  no  fraud  was  Imputed  to 
the  justices,  and  the  infomiatioa 
and  judgment  were  good  on  their 
face  and  the  decision  was  that  of  a 
Court  of  competent  jurisdiction,  it 
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was  concludive  until  reversed  by 
due  form  of  law. 
4.  That  it  coald  not  be  objected  in 
this  action  that  the  Court  who  heard 
the  information  were  incompetent 
either  because  they  were  interested 
in  t)ie  event  or  that  they  had  di- 
rected the  prosecution,  even  as- 
suming that  those  grounds  of  ob- 
jection would  render  their  judgment 
voidable.    Wildes  y.  RusselL 

Page  689 

Articled,  holding  "  office."  See  Attor^ 
ney. 

CLERK  OF  PEACE. 
^ee  Clerk. 

COLLECTOR 

Of  rates.  As  to  discharge  of  surety  for, 
by  increase  of  responsibility.  See 
Bond,  I. 

•   COMMISSARIAT  STORES, 

When  waggons  conveying,  are  exempt 
from  toU.    See  Turnpike,  IL,  III. 


COMMON  CARRIER. 
See  Carrier.    EaUway  Company^  II., 

in. 


COMMON  LAW  PROCEDURE 
ACTS. 

See  Ckurehwarden,  IIL 

reference  under,    See  Arbi" 


(ration, 
Pleading  under.    See  Bankrupt,  VIII. 

COMPANIES  ACT,  1862. 

See  ParUament,  I.     Co-operative  So' 
dety. 

COMPANY. 

Tradine ,    Power  of,  to  give  bill  of  sale. 
See  Bia  of  Sale. 


Railway,  Power  of,  to  accept  bills  of 
exchange.     See  Bill  if  Exchange, 

IV.,  y. 

COMPENSATION, 

Action  on  award  of,  on  account  of 
Plaintiff's  messuage  being  injuriously 
affected  by  the  Defendants'  works. 
See  ArbUratum,  II. 

COMPOSITION. 

Deed  of.  See  Bankrupt,  VI.,  VII., 
VIII.,  IX.,  X. 

Payable  within  the  statutory  time  for 
registration.    Ilnd.,  VIII. 


COMPULSORY  PAYMENT. 
See  Payment,  II. 

COMPULSORY  REFERENCE 

Under  Common  Law  Procedure  Act, 
1854.    See  Arbitration,  I. 

CONCLUSIVE, 

Evidence  of  contract  Consignment  note, 
not,    See  Carrier,  III. 

CONCURRENCE 

Of  husband  to  disposition  of  property  by 
his  wife,  when  dispensed  with.  See 
HuMbandandW^,  I. 


CONCURRENT  RUNNING 
POWERS. 

By  statute.     See  Baihoay  Company, 


CONDITION, 

Reasonable,  within  Railway  and  Canal 
Traffic  Act,  1854,  in  contract  for  car- 
riage of  horses.    See  Carrier,  I. 
3p2 
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la  bond  for  performance  of  duties  of 
collector  of  rates,  when  severable. 
See  Bandf  I. 

In  bond  for  the  performance  of  distinct 
matters.    Ibid.^  II. 

Precedent.  Clause  in  charter-party  as  to 
employment  of  stevedore,  not.  See 
Shipping^  V. 

Precedent,  in  contract  for  sale  of  goods 
on  board  a  particular  ship.  See  Con- 
tract,  II. 

May  be  imposed  by  judge,  where  snm- 
mons  asks  for  costs.    See  Practice^  I. 

Tender  clogged  with,    See  Tender, 

Implied,  where  the  contract  was  to  do 
work  on  premises  of  another  which 
were  destroyed  by  fi  re.    See  Contract^ 

CONSEQUENTIAL  DAMAGE. 
See  Fraudulent  RepretentatUm, 


CONSIGNEE, 

Naminff,  as  shipper  in  bill  of  lading. 
See  Insurance^  II. 


CONSIGNMENT 

Note.  Oral  evidence  admitted  to  prove 
contract  in  addition  to  that  in,  See 
Carrier,  III. 

CONSTRUCTION 

Of  charter-party.  See  ^iwmng.  I.,  II., 
v.,  VI.,  VIII. 

Of  biU  of  lading.    Ibid.,  I.,  VIII. 

Of  condition  in  bond.    See  Bond,  II. 
See  also  Contract,  IT. 

CONSTRUCTIVE  TOTAL  LOSS. 
See  Inturanee,  I. 

CONTEMPT 

Of  order  by  Court  of  Chancery  for  pay- 
ment of  money.  Attachment  for,  Siee 
Bankrupt,  Xll. 


CONTRACT. 

I.  The  Plaintiff,  by  an  agreement  is 
writing,  contracted  with  the  Defendam 
to  erect  certain  machinery  on  bnildingt 
provided  by  him  and  under  his  control; 
the  works  being  divided  into  difitneoi 
parts,  with  separate  prices  for  each: 
and  they  were  partly  proceeded  witL 
Although  no  specific  ^'portion"  hsd 
been  completed,  one  article  was  already 
in  use  by  the  Defendant,  when  the  baiU- 
ing  and  machinery  were  both  destioved 
by  fire.  Held ,  that  there  was  an  implied 
promise  on  the  part  of  the  Defendant  to 
provide  and  keep  up  the  building,  and 
that  the  Plaintiff  was  en  tided,  opoo  the 
implied  contract,  to  recover  the  value  of 
the  work  done.  Appieby  and  A  mother  v. 
Myers.  PageOiS 

II.  The  Plaitttiifs  bought  of  Defendant 
600  bales  of  cotton,  guiiranteed  Ociaber 
sliipment,  to  arrive  in  Liverpool  per  ship 
or  ships  from  Calcutta.  The  cotton  ta 
be  taken  from  the  quay:  costoniary 
allowance  of  tare  and  draft,  and  the  in- 
voice to  be  dated  from  date  of  delivecy 
of  last  bale ;  to  be  in  merchantable  con- 
dition, and  the  damaged,  if  any,  to  be 
rejected  if  it  could  not  be  made  mer- 
chantnble.  The  sliip  Talavera  was  de- 
clared by  Defendants,  and  on  her  airival 
the  cotton  was  landed  on  the  quay,  bat, 
before  giving  the  Plaintifia  the  delivery 
order,  it  was  removed  and  warehoased. 
The  Plaintiffs  then  refused  to  accept 
Held,  affirming  the  judgroeot  of  the 
Common  Pleas,  that  the  daoae  stating 
that  delivery  was  to  be  *'  ex  qnay  "  was 
a  stipulation  introduced  for  the  benefit 
of  the  vendors,  and  not  a  condition  pie- 
cedent  on  which  the  vendees  conld  rriy. 
NeUl  and  Others  v.  WhitworUi.       893 


For  sale  of  iroods. 


See  Frauds^  Statute 


Building,    See  BuUdiny. 

To  give  a  guarantee.    See  Guartmtee, 
L,  II. 

Written,  eiplained  by  parol  evidence. 
See  Carrier,  I. 

Oral  evidence  admitted  to  prove  parol, 
in  addition  to  written.    Aid.,  III. 

Alteration  of,  without  sureties'  consent 
See  Bond,  IL 
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Sob«tituted,  on  cancelling  charter-party. 
See  Shipping^  IX. 


CONTRACTOR 

For  supply  of  stores  for  the  use  of  her 
Majesty's  forces.    See  Twmpihe^  II., 


CONTRIBUTORY  NEGLIGENCE. 
Bee  Negligence,  V.,  VI. 

CONVICTION, 
Plea  in  har  of  a.    See  AnauU. 

CO-OPERATIVE  SOCIETY. 

A  co-operative  society  established 
%  under  ''The  Industrial  and  Provident 
Societies  Act,  1862  "  (\b  &  16  Vict.  c. 
Si),  was,  after  the  making  by  the  De- 
fendants, who  were  the  executive  con»- 
mittee,  of  a  promissory  note  sued  on, 
registered  under  *'The  Industrial  and 
Provident  Societies  Act,  1862"  (25  & 
26  Vict,  e.  87),  and,  after  the  com- 
mencement of  this  action,  was  ordered  to 
be  wound  up,  for  which  purpose  proceed- 
ings were  going  on  in  a  County  Court, 
pursuant  to  sect.  17  of  the  latter  Act 
The  note  was  in  the  following  form  : — 
"Twelve  months  after  date  we,  the 
undersigned,  being  members  of  the  ex- 
ecutive committee,  on  behalf  of  the  Lon- 
don and  South- Western  Railway  Co- 
operative Society,  do  jointly  promise  to 
pay  W.  G.  or  order  the  sum  of  100^ 
value  received ;  and  was  signed  by  the 
seven  Defendants  and  witnessed  by  the 
secretary  of  the  society.  The  Defend- 
ants having  objected  at  the  trial  that 
they  were  not  personally  liable,  and  that 
the  suit  could  not  be  proceeded  with  as 
the  Plaintiff  had  not  obtained  the  leave 
of  the  Court  as  required  by  the  202nd 
section  of  ''The  Companies  Act,  1862" 
(25  &  26  Vict,  e,  89),  the  points  were 
reserved,  and  they  were  allowed  to  add 
a  plea  founded  on  that  section.    Held : — 

1.  That  the  defence  founded  on  that 
section  could  not  be  pleaded. 

2.  That  the  objection,  if  any,  was 
groand  for  an  application  to  the 


County  Court  in  which  the  society 
was  being  wound  up. 
S.  That    the  Defendants  were   per- 
sonally liable.     Gray  v.  Raper  and 
Others,  Page  704 


COPY 

Of  protection.  Liability  of  oiiicer  for 
detaining  bankrupt  after  period  neces- 
sary for  obtaining.  See  Bankrupt, 
XIL 


CORPORATION, 

Aggregate.    Power  of,  to  accept  bills  of 
exchange.     See  Bill  of  Exchange, 

Seal  of,  in  case  of  building  contract. 
See  Building, 


COSTS. 

Jurisdiction  of  judge,  where  mimmonB 
asks  for.    See  Practice,  I. 

Of  elegit.    See  Tender. 

Where  Plaintiff  admits  a  set-off,  and 
less  than  20/.  is  recovered.  See  Set'- 
off* 


COUNCIL, 

Order  in,  creating  new  rectory.     See 
Churchwarden,  I. 


COUNTY  COURT, 

Jurisdiction  of,  after  a  winding-up  order, 
to  stay  action.  See  Co-i^teraiivt 
Society. 

See  Set-off. 


COUNTY  VOTE. 
See  Parliament,  VII.,  et  seq. 

COURT 

Power  of,  to  review  decision  of  judge  as 
to  admissibility  of  depoaitioii.  See 
Depotition, 
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Review  of  decitioii  of  inferior  tribunal 
by  taperior,    See  Chrk. 

Of  Diyorce.  Judgment  of,  not  alterinff 
Btatos  of  the  parties.  See  HuBbatm 
and  Wife,  II. 

•Of  Cbanoerj.  Attachment  for  contempt 
of  order  for  payment  of  money  by. 
See  Bankn^t,  XII. 

COUSINS. 
Deeoent  between,    See  Descent, 


COVENANT. 

F.,  tenant  for  life,  demised  premises 
to  the  Plaintiff  for  a  term  of  years,  and 
before  the  expiration  of  the  term,  ex- 
ecuted another  lease  of  the  premises  to 
the  Plaintiff  from  the  end  of  that  term, 
for  twenty-one  yean,  on  payment  of 
4002.  premium  and  176/.  rent ;  and  the 
secona  lease  contained  a  covenant  for 
quiet  enjoyment  during  the  term  thereby 
granted,  but  the  Plaintiff  never  had  pos- 
session under  the  new  lease.  F,,  having 
died,  the  remainderman  repudiated  the 
second  lease  as  having  been  made  ultra 
▼ires,  and  the  Plaintiff  was  obliged  to 
accept  a  fresh  lease  for  seven  years  at  a 
rent  of  300/.  In  an  action  for  breach  of 
the  covenant  the  direction  to  the  jury 
was,  that  ''the  Plaintiff  was  entitled  to 
be  indemnified  for  what  he  had  lost  under 
the  breach  of  covenant,  and  to  recover 
the  difference  in  value  between  the  old 
and  new  leases.'^  Held,  affirming  the 
decision  of  the  C.  P.,  that  the  direction 
was  right  Lock  v.  Fttrze  Page  870 
By  TCdtaL    See  Bankrupi,  VIII. 

COW 

Infected  with  cattle  plague.    See  JVoti- 
dideni  Repreaentaiian, 


CREDITOR 

May  arrest  bankrupt  though  protected, 
for  debt  contracted  subsMuent  to 
adjudication  and  before  finsi  exami- 
nation.   See  Bankrupt^  IV.,  V. 

Debtor  and,  /Krf.,  VI.,  VII.,  VIIL, 
IX.,  X. 


CREDITORS'  ASSIGNER 
See  Btmkrupi^  XI. 

CROSS  ACTION. 
See  Shipping,  VII. 


CROSSING 

Highway  on  a  leveL      See    Raabeetf 
Compta^,  I. 


CUMULATIVE  REMEDY. 
See  Metn/poBian  Buildmg  Ad,  1856, 

CUSTOM 
For^^  appointing    churcfawardeii.     See 


CUSTOMS. 

Where  in  pursuance  of  an  nnderstuid- 
ing  with  a  person  in  England,  a  fereigi 
correspondent  sends  him  goods  of  one 
denomination  concealed  in  packages  of 
another  denomination,  in  violatiott  of 
the  Customs  Amendment  Act,  I860,  22 
&  23  Vict.  c.  87,  the  person  to  whom 
the  goods  are  sent  is  a  person  causing 
them  to  be  imported  wiUiin  secL  6  m 
that  statute :  but  he  is  not  an  '<  importer  " 
within  the  definition  in  sect^  8.  Mmdah 
berg,  App.,  Eoberts,  Resp.      Page  836 


DAMAGES 

In  action  for  breach  of  promne  of  i 
riage.    See  Marriage,  I.,  IL 

In  action  on  covenant  for  quiet  enjoy- 
ment   See  Covenant. 

In  action  against  sheriff  for  an  escape. 
SeeShcnff: 

Seeland. 

See  F^raauUdeni  Ripre* 


Appreciable, 

Consequential, 
eentatian. 


DANCING  AND  MUSIC. 
To  what  entertainment,  lioenoe  for,  ex- 
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DATE, 

Id  notice  of  objection  to  overseers.  See 
Parliament,  X.,  XL,  XII. 

DEBT, 

Arrest  for,  within  12  &  13  Viet  e.  106, 
s.  113.    See  Bankrupt,  XII. 

Incurred  after  adjudication  of  bankrupt 
and  before  final  examination.  Pro- 
tection order  does  not  extend  to.  See 
Bankrupt,  IV.,  V. 

DEBTOR  AND  CREDITOR. 
See  Bankrt^t,  VI.,  VII.,  VIII.,  IX., 

Action  against  sheriff  for  escape  of 
debtor.    See  Shenff. 

DECEASED  RECTOR. 
Declaration  of,    See  Churckwardeny  II. 


DECLARATION, 

In  action  on  policy.  Amendment  of, 
by  stating  interest  in  Plain tifis'  prin- 
cipal refused.     See  Insurance,  IV. 

Of  deceased  rector.    See  Churchwarden, 

II. 
By  churchwarden  before  entering  office 

under  stat  6  &  6  Will.  4,  c.  62,  «.  9. 

Ibid.,  III. 


Composition. 
VIII. 


DEED. 
SeeBankn^t,\l.,\Il., 


Of  inspectorship.     Ibid.,  IX.,  X. 


DEFAULT, 

Wilful,  meaning  of,  in  rule  of  sea  pre- 
scribed by  Merchant  Shipping  Act. 
See  Shying,  II. 


DEL  CREDERE  AGENT, 

Advance  to,  not  payment  to  principal. 
See  PaymefU,  I. 


DELAY. 
See  Shipping,  VII. 

DELIVERY 

Within  reasonable  time.    See  Railway 
Company,  II. 

"  Ex  quay."    See  Contract,  II. 


DEMISED  LAND, 

Not  conterminious  with  encroachment 
on  waste  by  tenant.  See  Encroach" 
meni,  I. 

DEPOSIT, 
Payment  o(  on  sale  of  land.    See  Sale. 

DEPOSITION. 

Stat  1  Wm.  4,  c.  22,  s.  10,  enacts, 
that  no  examination  or  deposition  to  be 
taken  by  virtue  of  that  Act  shall  be  read 
in  evidence  at  any  trial,  without  consent, 
"  unless  it  shall  appear  to  the  satisfaction 
of  the  judge,"  that  the  examinant  or 
deponent  is  unable,  from  permanent  sick- 
ness or  other  permanent  infirmity,  to 
attend  the  trial.  In  order  to  admit  the 
deposition  of  a  witness,  evidence  was 

S'ven  bv  a  person  not  a  medical  man, 
at  he  had  seen  him  four  days  before, 
that  he  was  upwards  of  eighty  years  of 
age,  and  that  he  was  so  ill  as  to  be  un- 
able to  move  from  his  bed. .  An  affidavit 
bv  a  medical  man  was  also  tendered. 
The  judge  expressed  himself  "satisfied" 
with  the  oral  evidence,  and  admitted  the 
deposition.    Held : 

1.  That  the  court  in  banc,  in  virtue 
of  its  general  iurisdiction  to  super- 
vise all  proceedings  before  its  judges 
and  officers,  has  |K)wer  to  review 
the  decision  of  a  judge  under  this 
enactment. 
S2.  It  will  not,  however,  interfere  un- 
less satisfied  that  substantial  in- 
justice has  resulted  from  his  deci- 
sion. 
8.  **  Permanent  sickness"  means,  not 
necessarily  an  incurable  sickness, 
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bat  a  sickneM  of  a  grave  and  serious 
character,  and  at  least  so  permanent 
as  to  make  it  morally  certain  that 
there  is  no  prospect  of  the  attend- 
ance of  the  witness  at  those  assizes 
or  sittineA;  and,  per  ByUs  and 
Smithy  Jj.,  the  interpretation  of 
the  term  may  differ  according  to 
circumstances. 
4.  Semble,  that  the  proof  adduced  to 
satisfy  the  judge  need  not  neces- 
sarily be  legal  evidence.  Duke  qf 
Beaufort  v.  Crawshay,  Page  638 
See  Shipping,  II. 

DESCENT. 

The  grandfather  of  a  testator  havine 
been  attainted  for  treason,  went  abroad 
and  married,  and  had  Issue  of  the  mar- 
riage, J,  and  JIf .,  both  of  whom  married 
and  had  issue.  JSy  letters  patent  of  39 
Geo.  3,  certain  lands  were  granted  to 
A.  •/.,  the  elilest  son  of  •/.,  in  fee,  who 
devise<l  them  to  J*.,  his  first  cousin,  and 
the  eldest  son  of  3f.,  for  life,  with  re- 
mainder to  T,  his  son  for  life,  with  re- 
mainder to  his  i^ue  in  tail  male,  &c., 
and  '*  in  default  of  such  issue  to  the  use 
of  his  own  right  heirs,"  and  died  witb- 
ont  issue.  The  will  also  contained  a 
residuary  devise  in  favour  of  the  testa- 
tor's widow.  All  the  limitations  for  life 
and  in  tail  male  failed,  and  in  ejectment 
the  representative  of  the  residuary  de- 
visee claimed  the  lands  against  the  re- 
presentative of  F,'b  daughter,  she  beine 
neiress  of  the  testator,  upon  the  ground 
that  no  person  in  lineal  descent  from  her 
great  grandfather  could  be  heir  to  the 
testator,  and  that  the  estates  passed  under 
the  residuary  devise.    Held : 

1.  That  the  marriage  of  the  testator's 
grandfather  abroad,  after  his  attain- 
der, was  valid,  and  the  issue  of  such 
marriaee  legitimate ;  and  semble,  it 
would  nave  been  the  same  had  the 
marriage  taken  place  in  thiscountry. 

2.  That  It  is  a  rule  of  law  that  a 
descent  between  brothers  is  imme- 
diate, and  that  the  father  need  not 
be  named  in  the  pedigree  as  a  link 
in  tracing  the  inhentance  from  a 
brother  who  has  died  seised  to 
another  brother ;  but  only  as  a  link 
in  tracing  the  consanguiuity. 

3.  That  in  like  manner  where  the 
descent  is  between  continsy  it  is  not 


necessary  that  the  common  ancestor 
shonld  be  named  as  a  link  in  tndng 
the  inheritance;  and  tliat  JF*.,  the 
cousin  of  the  testator,  from  whom 
the  defendant  traced  his  title,  was 
the  testator's  heir. 
4.  QiMPre,  whether,  in  case  the  testa- 
tor had  left  no  heir,  the  intatfS 
would  have  gone  to  the  residuary 
devisee  or  have  escheated.  Kyrmairi 
V.  Leslie.  Paged21 


DESCRIPTION, 

In  affidavit  filed  with  bill  of  sale,  of  <<  re- 
sidence and  occupation"  of  company 
giving  bill  of  sale.    See  Bill  of  Hale. 

DESTRUCTION 
Of  premises  by  fire.    See  Contraetf  I. 


DETAINING 

Bankrupt  after  period  necessary  for  ob- 
taining copy  of  protection.  Liability 
of  officer  for.    See  Bankrupiy  XII. 


DETENTION 
In  gaol.    See  BanAm/^f,  XII. 

DEVIATION. 
See  Shipping,  YII. 

DEVISE. 
Residuary,    See  DeMceni, 

DIRECTION 

To  jury  in  action  for  breach  of  nrmDiae 
of  marriage.    See  Marriage,  I. 

In  action  for  negligee  where  there  is 
contributory  negligence  on  the  part  of 
the  Plaintiff.  See  NegUgenee,  V.,  VI. 

DIRECTORS 

Potting  their  signatnrea  onder  seal  oi 
bill  of  sale,  not  attesting     *' 
See  BiOrf  Sale. 
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DISCHARGE 

Of  sorety  for  a  collector  of  ntn  by  in- 
crease of  responsibility.  See  Bandy  I. 


DISHONOUR 

Of  foreigrn  bill  of  exchange.    Notice  of. 
See  BiU  of  Exchange,  I. 


DISMISSAL 
Of  clerk  of  peace.    See  Clerk. 

DISPOSITION 

Of  reTersionary  interest  by  married 
woinan  without  her  husband's  con- 
currence.   See  Hiuband  and  Wife,  I. 

DISTRESS 

For  rent-charge.  See  Parliament,  XIV. 

For  rent.  Owner  of  eoods  on  premises 
of  another  clearing  them  from  a,  See 
Payment,  II. 

DIVERTISSEMENT. 
Ballet,    See  Stage. 

DIVORCE  COURT, 

Jadgment  of,  not  altering  status  of  the 
parties.    See  Husband  and  Wife,  II. 

DUTIES 

Of  ofBoe.  Bond  for  due  performance  of, 
See  JBond;  I. 

DUTY. 

Statutory,  When  persons  intending  to 
perform  a,  are  entitled  to  notice  of 
action.  See  Metropolitan  Building 
ilrt,  1865,  I.,  II.,  III. 

Of  occupier  of  building  with  reference 
to  persons  resorting  thereto  by  his  in- 
yitatioD.    See  NegUgenee,  II. 


EASEMENT. 
See  Land. 

EJECTMENT. 

The  Plaintiff,  in  an  action  of  eject- 
ment, brought  to  recover  possession  of  a 
house,  was  representative  of  the  mort- 
gagee of  the  house,  which,  with  some 
other  premises,  had  been  mortgaged  by 
the  father  of  the  Defendant  in  1836.  A 
judgment  by  default  in  ejectment  was 
obtained  by  the  mortgagee  in  1847, 
when  possession  of  all  tue  mortgaged 
premises,  except  the  house,  was  given  up 
to  him,  the  mortgagor  and  his  represen- 
tatives retaining  possession  of  the  house 
till  the  present  action.  No  writ  of  pos- 
session was  executed;  and  there  had 
been  no  payment  of  rent  and  no  entry 
within  twenty  years.  Held,  that  there 
was  no  evidence  of  possession  of  the 
house  by  the  mortgagee  in  1847,  or  of 
the  creation  of  a  new  tenancy  under  him 
in  that  year,  and  that  therefore  the  Sta- 
tute of  Limitations,  3  &  4  Will,  4,  c.  27, 
ss,  7  and  10,  was  a  bar  to  the  action. 
Locke  V.  Matthews,  13  C.  B.,  N.  S. 
753,  distinguished.  Thorp  v.  Facey  and 
Another,  Page  678 


ELECTION  OF  MEMBER 
PARLIAMENT. 

See  ParUament. 


ELEGIT. 
Costs  of.    See  Tender. 

EMPLOYMENT 


OF 


Of  builder  by  architect. 
and  Agent. 


SeePrineyxd 


ENCROACHMENT. 

I.  Where  a  tenant  encroaches  upon 
the  waste,  the  neaniess  of  the  encroach- 
ment to  the  demised  premises  is  an  ele- 
ment in  the  consideration  as  to  whether 
it  is  to  be  presumed  that  he  made  the 
encroachment  for  the  benefit  of  his  land- 
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lord;  bat  it  is  not  neoeatary,  in  order  to 
raise  8ocb  presumption,  Uiat  the  en- 
croachment should  be  cmUerminmu  with 
the  demised  land.  The  Earl  of  LU- 
bume  V.  Dames  Page  172 

II.  The  Defendant  was  tenant  of  a 
farm  belonging  to  the  Plaintiff,  bounded 
on  one  side  by  a  fence,  on  the  outside  of 
which  was  a  small  river  separated  in 
some  places  from  the  fence  by  a  narrow 
strip  of  land,  described  as  of  no  value. 
More  than  twenty  years  affo  one  J,  !>., 
a  labourer,  and  cousin  of  the  Defendant, 
inclosed  from  the  waste  of  the  manor, 
of  which  the  Plaintiff  was  lord,  a  field 
of  four  acres  on  the  opposite  side  of  the 
river,  and  the  Defenaant,  as  he  stated, 
upon  the  completion  of  the  inclosore, 
which  took  three  years  to  make,  paid 
his  cousin  4L  for  his  rights,  and  thence- 
forth occupied  it  with  the  farm  down  to 
the  expiration  of  his  tenancy.  In  dry 
seasons  his  sheep  and  cattle  could  pass 
through  a  fAp  in  the  farm  fence  and 
across  the  nver  into  the  field ;  but  there 
was  no  way  from  the  farm  to  the  field 
for  carts,  and  they  could  only  be  taken 
there  bv  being  allowed  to  pass  throus'h 
the  inclosed  lands  of  third  parties.  In 
ejectment  for  the  field  (the  Court  having 
liberty  to  draw  inferences  of  fact,  and 
having  inferred  that  J.  2>.  made  the  in- 
closure«s  servant  of  the  Defendant,  and 
not  for  his  own  benefit) :  Held,  that  it 
was  to  be  presumed  that  the  Defendant 
had  made  the  encroachment  for  the 
benefit  of  his  landlord;  and  that  such 
presumption  was  not  rebutted  by  the 
fact  that  it  was  separated  from  the  farm 
by  the  river  and  narrow  strip  of  land. 

Ilnd, 

ENTERTAINMENT  OF  THE 
STAGE. 

See  Stage. 

ERROR 
In  &ct.    See  Irregularity. 

ESCAPE. 

Measure  of  damages  in  action  against 
sheriff  for.    See  Sheriff. 


ESCHEAT. 
SeeDeeeeni. 

ESTOPPEL 

From  disputing  genuineness  of  bill  of 
exchange.  See  BUI  of  Erekamu. 
III. 


Between  parties. 


Wife,  II 


See   Hwuhami  ami 


EVIDENCE. 


Admissibility  in,  of  deposition  under 
1  Wm.  4,  c.  22,  ».  10.  See  Depod- 
Hon. 

Power  of  Court  to  review  decision  of 
Judge  as  to  such  admissibility.    Ibid, 

Affidavit  of  Defendant  contradicting  and 
explaining,  on  motion  for  new  trki 
in  action  for  breach  of  promise  of  mai^ 
riage.    See  Marriage,  III. 

Parol,  to  explain  written  contract  See 
Carrier y  I. 

Oral,  to  prove  a  contract  additknial  to 
written  one.    IhitL,  III. 

Of  contract  for  carriage  of  horm  by 
railway,  insufficient.    Ibid.,  I. 

Of  negli^nce.  What  not  amounting  \o, 
in  action  a^^inst  railway  company 
for  personal  injury.    See  Negligemcty 

Of  happening  of  accident,  in  actioa 
against  owner  of  house.    Ibid.,  YII. 

Of  insurable  interest,  what  is  priaii 
facie,  but  not  condusive.  See  /a- 
surance,  II. 

Of  offence  by  licensed  victualler  in  open- 
ing house  for  sale  of  fermented  liqoor 
on  Sunday.  See  Ueeneed  Yktmukr, 
II. 

Of  usage  in  respect  of  ''particular  ave- 
rage.'*   See  Inmavnce,  I. 

Before  justice  licensing  removal  of  cat- 
tle not  to  be  inquirdl  into  by  Quarter 
Sessions.    See  Appeal,  II. 

Of  encroachment  by  tenant  on  waste. 
Presumption  raised  by.  See  A- 
eroajchmemi. 
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To  Bapport  a  plea  in  bar  of  a  convie- 
tion  by  a  magistrate,  what  insuffi- 
cient.   See  AuauU, 

Of  possession  of  house  by  mortgagee. 
See  Ejectment, 

When  certificate  of  aopointment  of  cre- 
ditors'assignee  oonclusivey  SeejBofiA- 
rtq>tf  XL' 

See  also  Churehwardeny  !• 

EXAMINATION 

Of  witnesses  abroad  on  interrogatories. 
See  Sh^jping,  II. 

EXCEPTION 

In  policy  of  insurance  of  plate  glass,  of 
loss  from  fire  or  breakage  during  re- 
moval.   See  Insurance^  VII. 

EXCESSIVE  DAMAGES 

In  action  for  breach  of  promise  of  mar- 
riage.   See  Marriage^  II. 

EXECUTION. 

Irregular,  Setting  aside,  on  terms  of 
bnnging  no  action.    See  Practice^  I. 

Owner  of  goods  upon  premises  of  an- 
other clearing  tnem  from,  for  rent. 
See  Pojfmentt  11. 

EXEMPTION 

From  toll,  of  yeomanry  officer.  See 
Vohmteer, 

From  toll  of  threshing  machine.  See 
Twfipikejl. 


EXPUNGING 

Name  of  voter  without  objection. 
ParUament,  XV. 


See 


"EX  QUAY." 
Delivery  of  goods,    See  Cimtract,  II. 

EXTRAS. 

Architect's  certificate  in  respect  of,   See 
BttUding. 


FACT, 

Question  of,  fit  to  be  decided  by  a  jury, 
arising  on  compulsory  reference  to 
master.    See  Aroitratian^  I. 

Error  in.    See  Irregularity. 

What,  to  be  assumed  iu  special  case.  See 
Partnershj^y  IV. 

FARMING. 
See  Parliament,  I. 


FEES 
Of  messenger.    See  Bankrupt^  I.,  II., 


FERMENTED  LIQUOR, 

Opening  house  for  sale  of,  on  Sunday. 
See  Lieensed  Victualler. 

FIRE. 

Condition  to  be  implied  ki  contract  to 
do  work  on  the  premises  of  another 
destroyed  by.     See  Contract^  I. 

Loss  from.  Exception  of,  in  policy  of  in- 
surance of  plate  glass.  Sec  Insur^ 
ance,  VII. 

Lighting,  within  fifty  fleet  of  centre  of 
highway.    See  Highway, 

FOREIGN 


Bill  of  ezchauffe. 
change^  L,  if. 


See  Bm  of  Ex- 


FORGERY. 
See  Bia  of  Exchange,  IIL 

FRANCE. 
Law  of,    See  BUI  of  Exchange,  II. 


FRAUD, 

Charge   of,  on   compulsory  reference. 
See  Arbiiratian,  I. 


i-  • 


r  y^ 


^Lr  '  > 


^ta: 


Ti  ...r. 


P«gel 

l.-nr  rmn.«..»-c  If  ,.  i,„^  ,-.„°j^« 

"  *f  J'^  -*^  ^  '^•^  »»  ti*  iMrDd- 

ir  ti«  **  «  ,  r«  r«d  L>a,  tl«.  da, 

to  -«*  -IKI,  he  Ud  booebt  Z  him    ' 
Md  frvsixd  to  (end  a  ch«j„e.       ^^• 

W-y  ««*««4  by  the  Defendant  were 
*,id  aad  ^t  to  him  by  the  Phunuff 
wiib  •«  "JWK*  which,  in  the  »Miai 
fofw,  Mated  the  name*  of  the  bo yer  and 
wiler,  aod  the  quantitiet  aod  pnces  of 
the  good*  The  Defendant  retorned  the 
invoice,  with  a  note  timed  h«  hi..  .». 


mtKx. 


■*    «i*«    die  £sM,  _.   .       . 
'---a«^  ""*  «>«■  to  ae  Pis;:-; 

fr*    dii^*^^''i-«« 
Pi»«»d  l»er  in"  .  A_  kL'*"^'  k"^ 

•kich  be  lid  ^'  r°*  '■** "«  «» 

-£tnsrj^--t 

^^^^ve  cow.  coold  h,«i;^ 


tne  gooiw.    Tbe  Defendant  retorned  the 

invoicp,  with  a  note  signed  by  him  in- 

dofMd  uoon  it,  itoting  "The  cheem 

mine  to-day  but  I  did  not  take  them  in. 

lor  they  were  »ery  badly  crushed;  w 

the  raiidle*  and  cheeee  are  returned;" 

Held,  that  the  note  referred  to  and  re- 

iHi<ni««^  the  (stiitract  stated  in  the  in- 

n.1,1',  •»>!.  with  the  inruii^,  constiinted 

a  •urtivwitl  NH-uitVHudum  of  the  banraja 

Wiitim  th«  I7ih  <.\>tKMi  t^-  li^  St»t»ie 

<fi  >V««Jx  )!V  Cur.  i,  ^,  at     Ui:i,^f^ 


FREEHOLD  TENEMENT. 
^  ■PaWimwai/,  XIV. 

FREIGHT, 

By  Ml  of  lading,  «ade  Mrahk  m» 
charterpa^/'s^J^We^-P* 

"•|»yni«it  o£    lUd^  VL 
Gotranteeof.    Jiid^ix. 
iMaraaeeof.    Set  Immnaee,! 
Additioaal,    LiahiLty  fc,.    Oii 


FRrSTRATION 


%-^rfToy,g^ 


s«aii#», 


^'t< 

.^X^Jf.VTA. 

»X 

iN^i'^Mwk.H^    %  K» 

'••«»^   %   ,>ut.^ 

Jl 

••-»«i 

v«>*  v>\a^.«  <.  V  ,» 

^»^     {llM    «  CV9 

>ft 

»    X.4 

K     Vi»,    %v\<^x  * 

x^^  s   %-*.  t 

v\ 

^Vk** 

S    *•     ^^iw       *Aa«     >^V 

*»«e^  H»   ^•*.*;^ 

Is 

«*      «M 

-•^^^XvcN^w^  i<;>»»t» 

^^    ••%    S«*^«^ 
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GENERAL  TURNPIKE  ACT. 

At  to  exemption  from  toll  of  threshiDg 
machine.    See  Tun^nke,  I. 


GLASS. 
Plate,    See  Insurance,  YII. 

GOODS. 

Contract  for  sale  of,  See  Frauds,  Sta- 
tute of. 

Owner  of,  on  premises  of  anoth^  clear- 
ing them  from  a  distress  for  rent.  See 
Payment,  IL 

Imported,  of  one  denomination  concealed 
in  goods  of  another.    See  Customs. 

GUARANTEE. 

I.  A  contract  to  give  a  ^arantee 
against  the  debt,  default  or  miscarriage 
ol  another  is  within  the  4th  section  of 
the  Statute  of  Frauds,  29  Car,  *2,  c.  8. 
MaUett  V.  Bateman.  Page  109 

XL  The  Defendant  verbally  promised 
the  Plaintiff  that  if  he  would  supply  C. 
with  goods,  and  take  his  (C.'s)  accept- 
ance to  a  bill  at  one  month,  and  would 
indorse  it  to  the  Defendant,  he  would 
discount  it  at  8/.  per  cent,  and  indem- 
nify the  Plaintiff  from  the  payment 
thereof.  In  an  action  for  not  ciiscount- 
ing  the  bill  and  indemnifying  the  Plain- 
tiff: Held,  affirming  the  judgment  of 
the  C.  P.,  that  this  was  a  promise  re- 
quired by  the  Statute  of  Frauds  to  be  in 
writing.  Ibid. 

Of  freight  See  Shipping,  IX.  Insur- 
ance,  I. 

See  also  Band, 


HIGHWAY. 

The  lighting  of  a  fire  within  fifty  feet 
of  the  centre  of  the  highway  is  not  an 
offence  within  statute  5  &  6  WiU.  4,  c.  60, 
s,  72,  unless  it  be  done  **  to  the  injury 
of  such  highway,  or  to  the  injury,  in- 
terruption, or  personal  danger  of  any 
person  travelling  thereon."  Stinson, 
App.,  Brimming,  Resp.  Page  268 

Line  of  railway  crossing,  on  a  level. 
See  RcabDoy  Company^  I. 


HONOUR. 

Acceptance  of  bill  of  exchange  for. 
BUI  of  Exchange,  III. 


HORSE. 
Contract  for  carriage  of. 

I.,  II. 


See  Carrier, 


HOUSE, 

Opening,  for  sale  of  fermented  liquors  on 
Sunday.     See  Licensed  Victualler,  II. 

Duty  of  occupier  of.     See  Negligence, 
Owner  of.    Ibid.,YU. 

HOUSE  OF  LORDS. 
Effect  of  judgment  of.   See  Partnership, 


;ttectot  iu( 
II.,  IlL 


HUSBAND  AND  WIFE. 

I.  A  husband  lived  apart  from  bis 
wife  under  an  arrangement  by  which 
she  allowed  him  an  income  out  of  her 
separate  estate.  Although  they  oocu- 
pied  different  dwellings  they  occasionally 
visited,  and  the  husband  sometimes  slept 
at  his  wife's  house,  and  once  or  twice 
they  took  excursions  together  into  the 
country.  The  wife  having  succeeded  to 
a  reversionary  interest  in  certein  pro* 
perty,  the  husband  applied  to  her  to 
increase  his  allowance,  and  on  her  re- 
fusal endeavoured  to  obtein  her  consent 
by  threats  of  annoyance  and  molesta- 
tion ;  and  he  refused  to  concur  in  a 
proposed  disposition  of  that  reversionary 
interest  by  way  of  settlement  on  the 
marriage  of  her  daughter  by  a  former 
husband.  Held,  that  here  was  a  *'  living 
apart"  sufficient  to  justify  the  Court  in 
making  an  order  under  stat  3  &  4 
WiU,  4.  c.  74,  s,  01,  and  20  &  21  Vict, 
c,  57,  s,  1,  dispensing  with  the  husband's 
concurrence.    Re  Alice  Rogers. 

Page  86 

II.  In  an  action  for  necessaries  sup- 
I>]ied  to  the  Defendant's  wife  whilst 
living  apart  from  him,  to  which  the 
Defendant  pleaded  only  never  indebted,^ 
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When  not  to  be  awumed  in  special  case. 
See  Partnenhip,  IV. 


FRAUDS.     STATUTE  OF, 

I.  A  written  admission  by  a  pur- 
chaser to  his  agent  that  he  had  bought 
certain  goods  for  hiui  is  a  sufficieut  note 
or  memarandum  of  the  bargain  between 
him  and  the  vendor  to  satisfy  sect  17 
of  the  Statute  of  Frauds,  29  Car.  2. 
c.  3.     Gibson  and  Another  v.  Holland, 

Pagel 

II.  So  held,  where  the  Defendant 
having  commissioned  R,  to  buy  for  him 
a  mare  belonging  to  the  Plaintiff,  R. 
on  the  15th  Majf  wrote  to  the  Defend- 
ant, that  he  had  bought  the  Plaintifis' 
mare  for  42Z.,  and  asked  for  a  cheque; 
and  on  the  25th  the  Defendant  wrote  to 
R,  that  he  only  returned  home  the  day 
before,  or  he  would  have  at  once  an- 
swered his  letter  and  sent  a  cheque  for 
the  mare  which  he  had  bought  for  him, 
and  promised  to  send  a  cheque.       IbUL 

III.  Some  cheese  and  candles,  ver- 
bally ordered  by  the  Defendant,  were 
sold  and  sent  to  him  by  the  Plaintiff, 
with  an  invoice  which,  in  the  usual 
form,  stated  the  names  of  the  buyer  and 
seller,  and  the  quantities  and  prices  of 
the  ^oods.^  The  Defendant  returned  the 
invoice,  with  a  note  signed  by  him  in- 
dorsed upon  it,  stating  ''The  cheeses 
came  to-day  but  I  did  not  take  them  in, 
for  they  were  very  badly  crushed;  so 
the  candles  and  cheese  are  returned:" 
Held,  that  the  note  referred  to  and  re- 
co^ized  the  contract  stated  in  the  in- 
voice, and,  with  the  invoice,  constituted 
a  sufficient  memorandum  of  the  bargain 
within  the  17th  section  of  the  Statute 
of  Frauds,  29  Car.  2,  c,  8.  WiOdnson 
v.  Evans,  Page  552. 

See  also  Ouarantee, 


FRAUDULENT  REPRESENTA- 
TION. 

The  Defendant,  who  was  a  cattle 
dealer  and  butcher,  knowing  that  a  cow 
which  he  had  recently  bought  was  a 
foreign  cow,  and  that  she  was  suffering 
from  an  infectious  disease,  but  not  know- 


ing that  the  disease  was  the  ettde 
plague,  from  which  she  died  shortly 
afterwards,  sold  her  to  the  Plaindff,t 
farmer,  warranting  her  to  be  souod,  tnd 
falsely  representing  that  she  was  an 
English  cow  which  had  come  from  hit 
father's  farm,  and  that  she  was  free 
from  disetee.  The  Plaintiff  having 
placed  her  in  a  cow-house  with  five  of 
his  other  cows,  they  became  infected  by 
the  cattle  plague,  from  which  the  oow 
which  he  had  bought  was  in  fiict  soar- 
ing and  died:  Held,  in  an  action  god- 
taining.  counts  on  the  warranty  and  for 
the  fraudulent  representation, — 

1.  That  under  the  latter  counts  the 
value  of  the  five  cows,  as  well  as 
that  of  the  cow  which  the  Plain- 
tiff had  bought,  was  recoverable, 
his  loss  in  respect  of  both  those 
grounds  of  damage  beins:  the  di- 
rect and  natural  result  o?  the  De- 
fendant's representations. 

2.  Qusere,  whether  the  loss  in  respect 
of  the  five  cows  could  have  ben 
recovered  in  an  action  simpiv  for 
the  breach  of  warranty.  muBett 
r.  Mason  Page  779 

FREEHOLD  TENEMENT. 
See  Parliameniy  XIV. 

FREIGHT, 

By  bill  of  lading,  made  payable  as  per 
charterparty.    See  Shipping,  VIII. 

Prepayment  of.    Ibid,,  VI. 

Guarantee  of.    Ibid,f  IX. 

Insurance  of.    See  /fisttrofiee,  F. 

Additional,    Liability  for.    IbkL 

FRUSTRATION 
Of  objects  of  voyage.     See  SkM^g, 

vir. 

GAOL, 
Detention  in.    See  Banhrupt,  XIL 

GATE 

At   level  crossing  of  highway.     Sm 
Railway  Compat^,  I. 


INDEX. 
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GENERAL  TURNPIKE  ACT. 

As  to  exemption  from  toll  of  threshing 
machine.    See  Tiampike,  I. 


Plate, 


GLASS. 
See  Insurance f  VII. 


Sta- 


GOODS. 

Contract  for  sale  of,    See  Frauds, 
tuteqff 

Owner  of,  on  premises  of  anoth^  clear- 
ing them  from  a  distress  for  rent.  See 
Payment,  II. 

Imported,  of  one  denomination  concealed 
in  goods  of  another.    See  Customs, 

GUARANTEE. 

I.  A  contract  to  give  a  ^arantee 
against  the  debt,  default  or  miscarriage 
of  anotlier  is  within  the  4th  section  of 
the  Statute  of  Frauds,  29  Car.  2,  c.  3. 
MaUett  V.  Bateman.  Page  109 

II.  The  Defendant  verbally  promised 
the  Plaintiff  that  if  he  would  supply  C 
with  goods,  and  take  his  (C.'s)  accept- 
ance to  a  bill  at  one  month,  and  would 
indorse  it  to  the  Defendant,  he  would 
discount  it  at  3/.  per  cent  and  indem- 
nify the  Plaintiff  from  the  payment 
thereof.  In  an  action  for  not  ciiscount- 
ing  the  bill  and  indemnifying  the  Plain- 
tiff: Held,  affirming  the  judgment  of 
the  C.  P.,  that  this  was  a  promise  re- 
quired by  the  Statute  of  Frauds  to  be  in 
writing.  Ibid, 

Of  freight  See  Shipping,  IX.  Insur^ 
ance,  I. 

See  also  Band, 


HIGHWAY. 

The  lighting  of  a  fire  within  fifty  feet 
of  the  centre  of  the  highway  is  not  an 
offence  within  statute  5  &  6  Will,  4,  c.  60, 
s,  72,  unless  it  be  done  '*  to  the  injury 
of  such  highway,  or  to  the  injury,  in- 
terruption, or  personal  danger  of  any 
person  travelling  thereon."  Stinson, 
A  pp.,  Browning,  Resp.  Page  263 

Line  of  railway  crossing,  on  a  level. 
See  Bwhoay  Company,  I. 


HONOUR. 

Acceptance  of  bill  of  exchange  for. 
Bill  of  Exchange,  III. 


HORSE. 
Contract  for  carriage  of.    See  Carrier, 

L,n. 

HOUSE, 

Opening,  for  sale  of  fermented  liquors  on 
Sunduy.    See  Licensed  Victualler,  II. 

Duty  of  occupier  of.     See  Negligence, 

XL,  xAX.,  XV. 

Owner  of.    /^.,  VIL 


HOUSE  OF  LORDS. 
Effect  of  judgment  of.   ^et  Partnersfup, 


;ttectofiu 
II.,  III. 


HUSBAND  AND  WIFE. 

I.  A  husband  lived  apart  from  his 
wife  under  an  arrangement  by  which 
she  allowed  him  an  income  out  of  her 
separate  estate.  Although  they  occu- 
pied different  dwellings  they  occasionally 
visited,  and  the  husband  sometimes  slept 
at  his  wife's  house,  and  once  or  twice 
they  took  excursions  together  into  the 
country.  The  wife  having  succeeded  to 
a  reversionary  interest  in  certain  pro- 
perty, the  husband  applied  to  her  to 
increase  his  allowance,  and  on  her  re- 
fusal endeavoured  to  obtain  her  consent 
by  threats  of  annoyance  and  molesta- 
tion ;  and  he  refused  to  concur  in  a 
proposed  disposition  of  that  reversionary 
interest  by  way  of  settlement  on  the 
marriage  of  her  daughter  by  a  former 
husband.  Held,  that  here  was  a  *'  living 
apart"  sufficient  to  justify  the  Court  in 
making  an  order  under  stat  3  &  4 
WiU.  4,  c.  74,  s.  01,  and  20  &  21  Vict, 
c.  57,  s.  I,  dispensing  with  the  husband's 
concurrence.    Be  Alice  Rogers. 

PageS5 

II.  In  an  action  for  necessaries  sup- 
plied to  the  Defendant's  wife  whilst 
living  apart  from  him,  to  which  the 
Defendant  pleaded  only  never  indebted,^ 
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the  defence  relied  on  wni  the  adultery 
of  the  wife,  which  it  wni  aonght  to  esta- 
blish condonvely  by  potting  in  a  record 
and  proceedings  in  toe  Divorce  Coart, 
from  which  it  appeared  that  in  a  suit 
instituted  by  the  Defendant  against  his 
wife  for  dissolution  of  marriage,  the  jury 
had  found  the  adultery,  but  that  the 
petition  had  been  dismissed  upon  the 
ffround  that  in  a  cross  suit,  instituted  by 
toe  wife,  it  was  proved  that  he  also  had 
committed  adultery.  Held,  that  as  the 
judgment  of  the  Divorce  Court  did  not 
alter  the  status  of  the  parties,  it  was 
not  conclusive  evidence  of  the  adultery 
of  the  Defendant's  wife,  as  between  him 
and  a  stranger.     Needkam  v.  Bremner. 

Page  781 

ILLEGAL 
Partnership.    See  ParUamentf  L 


ILLNESS. 

As  to  admissibility  of  depositions  in  evi- 
dence in  case  of.    See  Deposition. 


IMPLIED  CONDITION. 

When  the  contract  was  to  do  work  on 
the  premises  of  another  destroyed  by 
fire.    See  Contract ^  I. 

"  IMPORTER," 

Meaning  of,  in  Customs  Amendment 
Act,  1850.    See  Cuitonu. 

INCREASE 

Of  sureties'  risk  when  no  discharge.  See 
Bond. 

INDORSEMENT 

Of  bill  of  exchange  drawn  and  accepted 
in  England  payable  in  France,  by 
drawer  in  England.  See  BiU  of  Ex- 
change,  I. 

Of  bill  of  lading  by  consignor  and  re- 
indorsement  to  him.  See  Sharping, 
ill. 

On  invoice  a  memorandum  of  bargain. 
See  Fraudi,  Statute  of,  IIL 


INDUSTRIAL  AND  PROVIDENT 

SOCIETIES  ACTS. 

See  Co'cperatioe  Soaety, 


INDUSTRY. 

Agricultral  and  commercial. 
Uamenty  II. 


See  Por- 


INFERENCES  OF  FACT. 

Special  ^ase  empowering  Court  to  draw 
reasonable.    See  PartmenhSp^  lY. 


INFERIOR  TRIBUNALS 

Not  bound  by  reasons  given  in  judg- 
ments of  House  of  Lords.  See  Port- 
nerefUp,  III. 

INJUNCTION 

Under  the  Railway  and  Canal  Traffic 
Act,  1854,  for  undue  preference  in 
receiving  at  railway  station  goods  for 
forwarding  the  same  night.  9ee.fi!lli^ 
way  Cowjpany^  III, 


INJURIOUS  AFFECTION 

Of  a  messuage,  traverse  of,  as  to  part 
of  claim  for  compensation  under  the 
Lands  Clauses  Consolidation  AcL  See 
Arbitratioiiy  11. 


INJURY, 

Action   for   personal,    against  railway 
company.    See  Negligence,  I. 

See  also  as  to  actions  for  personal  injory, 
Ibid.  II.,  111.,  IV.,  ViL 


INSPECTORSHIP. 
Deed  of.    See  Bankn^t^  IX.,  X. 

INSURABLE  INTEREST. 
See  /viiacmnee,  II.,  III. 


INDEX. 
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INSURANCE. 

I.  Bv  a  policy  of  marine  InBurance  in 
the  orainary  form,  the  Defendants  in- 
sared  the  chartered  freight,  payable  at 
home,  of  the  Plaintifis'  vewel,  S,,  on  her 
Toyage  from  America  to  the  United 
Kingdom,  ''  warranted  free  from  parti- 
cular  averaze ;  also  from  jettison,  unless 
the  ship  should  be  stranded,  sunk  or 
burnt."  The  policy  contained  the  ordi- 
nary suing  and  labouring  clause,  with 
an  express  declaration  that  the  acts  of 
insurer  or  insured,  in  recovering  the 
property  insured,  should  not  be  con- 
sidered as  waiver  or  acceptance  of  aban- 
donment On  the  voyage  the  ship  put 
into  Rio  in  distress,  and  was  so  damaged 
as  to  become  a  constructive  total  loss, 
but  the  goods  were  removed,  and  being 
placed  in  another  ship,  reached  the  port 
of  discharge  in  safety.  There  was  no 
notice  of  abandonment,  and  the  chartered 
freight  was  paid.  The  Plaintifis  claimed 
as  for  a  total  loss,  and  also,  under  the  suing 
and  labouring  clause,  for  the  expenses 
of  trans-shipment,  and  for  freight  of  the 
substituted  ship,  which,  with  expenses  at 
RiOf  did  not  exceed  the  chartered  freight 
Held: 

1 .  That  the  expenses  incurred  were  of 
a  character  to  be  within  the  suing 
and  labouring  clause.' 

2.  That  apart  from  the  question  of 
usage,  the  suing  and  labouring 
clause  is  applicable  to  all  cases  in 
which  the  underwriter  is  saved  from 
liability  to  loss,  whether  partial  or 
total,  and  whether  an  abandonment 
does  or  may  possibly  take  place  or 
not ;  and  that  the  occasion  on  which 
the  said  expenses  where  incurred 
was  within  that  clause. 

3.  That  the  provision  in  the  policy  as 
to  warran^  a^nst  particular  aver- 
age only  limited  the  insurance  to 
total  loss  of  the  freight  by  the  perils 
insured  against,  without  reference 
to  extraonlinary  labour  or  expense 
which  might  be  incurred  by  the 
assured  in  preserving  the  assured 
from  loss. 

4.  Semble,  that  evidence  was  receiv- 
able to  show  that  the  phrase  "  par- 
ticular average"  had  an  understood 
meaning,  according  to  which  it  did 
not  inclnde  ''  particular  charges;'' 


and  that  such  nsage  was  to  be  taken 
80  part  of  the  confract  Kidston 
and  Another  v.  The  Empire  Marine 
Insurance  Compamf  {Jdmited). 

Page  438 

II.  The  fact  of  a  person  being  named 
both  shipper  and  consigrnee  in  a  bill  of 
lading  Hprimdfacie^  but  not  conclusivci 
evidence  of  an  insurable  interest  in  him. 
If  he  is  a  mere  agent  without  lien  on 
the  goods,  or  possession  of  them  as 
bailee,  or  liability  to  account  for  their 
loss  by  the  perils  insured  against,  he  has 
no  insurable  interest  Sewrave  v.  The 
Union  Marine  Assurance  bom/pomf. 

Page  802 

III.  Semble.  a  mere  agent  without 
possession  or  uen  has  not  an  insurable 
interest  to  the  extent  of  the  value  of  the 
goods,  simply  because  his  name  appears 
in  the  bill  of  lading  instead  of  that  of 
his  principal.  Ibid. 

lY.  The  Plaintiff's  firm,  brokers  at 
Liverpool^  bavine  received  an  order  from 
M.f  of  Londonaerry^  to  ship  him,  as 
they  were  in  the  habit  of  doing,  some 
guano,  wrote  to  M,  that  they  bad  en« 
gaged  a  ship  to  deliver  the  goods,  and 
stated  the  price;  and  asked  him  if  he 
proposed  to  insure.  M,  insured  the 
goods ;  and  next  day  replied  to  Plaintiff 
uins :  "I  cannot  understand  this  (the 
price),  when  I  know  that  M,  L,  sup- 
plies you  guano  in  Scotland  at  0/.  16^9. 
net  there  to  dealers;  besides,  I  look  as 
heretofore  for  the  special  allowance  made 
to  me  at  the  origin  of  our  transactions ; 
and  now  that  yon  are  making  some 
arrangements,  it  may  be  as  well  that  I 
should  know  how  we  are  to  get  on  for 
the  future."  M,  did  not  countermand 
the  goods;  and  the  Plaintiff  shipped 
guano,  of  which  D,  k,  Co.  were  the 
sellers.  On  receipt  of  MJ%  letter,  the 
same  day,  4th  Marchj  he  obtained  from 
the  captain  a  bill  of  ladine  making  the 
goods  deliverable  at  LonaanderrVf  <Mo 
the  order  of  O.  5.  k  Co.  (the  Plaintiff's 
firm)  or  their  assigns ;"  and  by  the  in- 
voice the  goods  were  described  as  '*  de- 
livered to  account  of  M."  Plaintiff*s 
firm  also  on  that  day  insured  the  ?oods 
with  the  Defendants.  On  the  7t£  the 
ship  and  cargo  were  totally  lost.  On 
the  9th  M.  and  the  Plaintin  anet,  while 
ignorant  of  the  loss,  and  having  agreed 
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M  to  price,  the  Plaintiff  thereupon  in- 
dorsed the  bill  df  ladin^t,  and  banded  it, 
with  the  invoice,  to  ill.,  who  accepted 
a  bill  for  the  amount.  M,  th«n  brought 
an  action  against  bis  underwriters,  re- 
covered 1,200^,  and  was  paid  l,ldO/., 
and  this  was  the  amount  at  which  the 
goods  were  valued  in  the  now  Plaintiff's 
policy,  and  M,  paid  D.  &  Co.  in  full. 
The  Plaintiff  then  brought  this  action, 
averring  an  interest  in  himself,  and 
claiming  in  effect,  and  really  for  the 
beneiit  of  ilf.,  the  following  items— viz., 
50^  of  the  former  verdict  not  paid,  40/, 
extra  costs,  104/.  difference  between  the 
inten^t  which  he  recovered  and  the 
interest  which  he  had  to  pay  hb  own 
bankers  in  order  to  raise  money,  and 
20/.  travelling  expenses,  not  alleged  to 
be  connected  with  the  insurance;  and 
be  obtained  a  verdict  for  200/.  Held, 
that  the  Plaintiff  had  no  insurable  in- 
terest ;  and  the  Court  refused  to  amend 
the  declaration  by  inserting  a  statement 
of  interest  in  Plaintiff's  principal,  on 
the  ground  that  M.  was  the  real  Plain- 
tiff in  the  action.  Ibid, 

y.  The  warranty  of  seaworthiness, 
which  is  implied  on  the  part  of  the  as- 
sured in  respect  of  a  ship,  does  not  ex- 
tend to  lighters  not  belonging  to  the 
ship,  but  employed  for  the  landing  of 
the  cargo  at  the  port  of  discharge.  Lime 
and  Another  v.  Nixon,  Page  585 

YI.  To  a  declaration  on  a  voyafire 
policy  in  the  usual  form,  by  which  toe 
Plaintiff  insured  certain  goods  from 
Liverpool  to  Melbourne,  **  including  all 
risk  to  and  from  the  ship,"  and  it  was 
provided  that  the  adventure  upon  the 
goods  should  continue  '*  until  the  same 
be  there  (i.  e.,  at  Melbourne)  discharged 
and  safely  landed,"  alleging  an  average 
lose  by  the  perils  assured  against,  the 
Defendant  pleaded  that  the  injury  hap- 
pened ader  the  goods  had  been  dis- 
charged from  the  ship,  and  while  they 
were  in  a  lighter  (which  it  was  conceded 
did  not  belong  to  the  ship)  intended  to 
convev  them  from  the  ship  to  the  shore, 
and  that  the  lighter  was  not  seaworthy 
for  the  purpose,  and  the  injury  was 
caused  solely  by  such  unseaworthiness. 
Held,  that  the  plea  was  no  answer  to 
the  action.  Jbid. 

YII.  A  policy  reciting  an  agreement 
for  insurance  of  plate  glass,  not  norixon- 


tally  placed  or  moveable,  **  from  \m 
or  damage  originating  from  any  mat 
whatsoever,  except  fire,  breakage  dariog 
removal,  alteration  or  repair  of  pre- 
mises," insured  the  Plaintiff  against  lO 
damage  and  loss  *'  by  or  from  any  essse 
whatever,  except  only  as  above  ipfci- 
iied;"  subject  to  the  condition  tbit 
within  ten  days  of  the  loss  notice  shoukl 
be  given  to  the  manager  or  some  knovi 
agent  of  the  company.  A  fire  broke 
out  in  a  house  adjoining  the  Plaiotirs 
and  extended  to  the  back  of  hu  preoixi, 
thirty  yards  from  his  shop  windoira ;  be 
began  to  remove  his  furniture  and  stock 
in  trade,  and  called  in  some  netghboon 
to  assist  him :  a  crowd,  attracted  by  tbe 
fire,  pulled  down  the  window  shatters^ 
broke  the  plate  glass  windows,  and  stole 
his  goods.  X.  was  the  agent  of  the  coo* 
panv  through  whom  the  policy  vts 
effected,  but  before  tbe  fire  the  De- 
fendants had  transferred  their  plate  ghst 
insurance  business,  with  all  liabilities,  to 
another  company.  The  Plaintiff  sent 
in  his  claim  to  L,  the  day  after  tbe  fire, 
who  forwarded  it  to  the  new  compsoy. 
Held: 

1 .  That  the  loss  did  not  originate  froio 
fire  or  from  breakage  daripg  re- 
moval within  the  exception  in  the 
policy. 

2.  Tliat  the  notice  to  L.  was  a  sofB- 
cient  compliance  with  the  condition. 
MoTBden  v.  The  (JUy  and  Cmai9 
A$»urance  Company,         Page  63 

INTERESSE  TERMINI. 
See  Covenant, 


INTEREST. 
Insurable.    See  Ifuuranee,  II.,  Ill- 
Of  tribunal  in  event    See  Clerk, 

INTERROGATORIES. 

Examination  of  witnesses   abroad  oo, 
See  Shipping,  II. 


INVITATION. 


Person  resorting  to  a  building  in  tbe 
coune  of  business  by  occupier's,  Ac- 
tion by,  for  personal  injury  from  ne^ 
gence.    See  Negligenee,  II. 
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INVOICE, 

Indorsement  on,  a  memorandam  of  bar- 
gain.   See  Frauds,  Statute  of,  III. 

IRREGULAR  EXECUTION, 

Setting  aside,  on  terms  of  bringing  no 
action.    See  Practice^  I. 

IRREGULARITY. 

Upon  a  judgment  after  verdict  for 
Defendant,  Plaintiff  assigned  as  error 
in  fact,  that  all  the  special  jurors  who 
bad  been  struck  were  not  summoned; 
that  by  reason  thereof  and  the  names  of 
the  said  special  jurors  not  having  been 
called  over  at  or  after  10  o'clock,  the 
hour  named  in  the  summons,  only  ten 
special  jurors  attended  and  were  sworn, 
and  that  two  talesmen  were  thereupon 
sworn  on  the  said  jury.  Held,  that 
there  was  no  error,  the  matters  com- 
plained of  being  irregularities,  which 
ought  to  have  b^n  complained  of  to  the 
Court  below  on  motion.  Irwm  v.  Shr 
George  Orey,  Bart,  Page  118 

JUDGE, 

Jurisdiction  of,  where  summons  asks  for 
costs.    See  Practice,  I. 

Order  of,  acquiescence  in.    Ibid,,  III. 

Decision  of,  as  to  admissibility  of  depo- 
sition. Power  of  Court  to  review,  See 
DepoiitunL 

Order  of,  for  reference  by  consent.  See 
Arbitration,  IIL 


JUDGMENT 

Of  Court  of  competent  jurisdiction.   See 
Clerk. 

Of  Divorce  Court,  not  altering  status  of 
parties.    See  Husband  and  Wife,  II. 

Of  House  of  Lords.  Effect  of.  See  Par^- 
nership,  II.,  III. 


JURISDICTION 

Ofiudge,  where  summons  asks  for  costs. 
See  Practice,  I. 
VOL.1. — C.  P. 


Judfinnent  of  Court  of  competent.    See 

Of  County  Court,  after  a  winding-up 
order,  to  stay  action.  See  Co-opera- 
tive Society, 


JURY, 

Direction  to,  in  action  for  breach  of 
promise  of  marriage.    See  Marriage, 

In  action  for  negligence  where  there  is 
contributory  negugence  on  the  part 
of  the  Plaintiff.    See  Negligence,  Y., 

Process.    See  Irregularity, 


JUSTICES, 

Appeal  from,  under  20  &  21  Vict.  c.  43, 
«.  8.    See  Appeal,  I. 

Licence  of,  to  remove  cattle.   Ibid,,  II. 

Of  Quarter  Sessions.  Dismissal  of  clerk 
of  peace  by.    See  Clerk, 

LAND. 

In  order  to  sustain  an  action  for  de- 
priving land  of  its  lateral  support  by 
excavation  in  land  adjoining,  damage  to 
the  Plaintiff  to  an  appreciable  extent 
must  be  proved.  Smith  v.  Thackereih 
and  Another,  Page  616 

Demised,  not  conterminous  with  en- 
croachment on  waste  by  tenant.  See 
JEncroachment,  1, 

Relation  of  value  of  building  to  value 

of,    See  PorfiofJiwi/,  IV.,  T.,  VL 
Sale  of.    See  Sale. 


LANDING, 

Of  goods  imported  in  a  ship  from  foreign 
parts.    See  Shipping,  I. 


LANDLORD  AND  TENANT. 

Encroachment  on  waste  by  tenant.    See 
Encroachment. 
See  also  Covenant,  - 
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LANDS  CLAUSES  CONSOLIDA- 
TION  ACT. 

Award  ander,    See  Arbitration^  II. 

LATERAL  SUPPORT 
To  land.    See  Land, 


LAW. 

Question  of,  fit  to  be  decided  by  Conrt, 
arising  on  compnlsory  reference.  See 
ArbiSuHonj  I. 

Of  France.    See  BiU  of  Exchange^  L, 

XJL. 

LEASE. 

Ultra  yires  by  tenant  for  life.  See  Co" 
venant. 

LETTER, 

By  purobaser  to  his  affent,  admitting  that 
he,  the  agent,  bad  bought  goods  for 
him.    See  Frauds,  Statute  of,  I.,  II. 


LEVEL  CROSSING. 
See  BwibDoy  CanqMoof,  I. 

LIABILITY 

Of  architect's  employes  to  builder.    See 
Principal  and  Agent. 

To  action  for  breach  of  implied  promise 
to  poform  award.    See  Arbitration, 

LICENCE. 

Of  justices  to  remove  cattle.    See  4p* 
peal,  IL 

For  dancing  and  music,  to  what  kind  of 
performance  it  extends.    See  Stage. 

LICENSED  VICTUALLER. 
L  Persons  arriving  bv  train  at  a  rail- 
way station  distant  a  mile  from  the  town 
in  which  they  reside,  and  persons  resi- 
dent in  the  town  who  go  to  the  station 
for  the  purpose  of  meeting  a  train,  are 
<<  traveUers'^  under  11  &;  12  Viet.  e.  49, 
s.  1.    Peache,  A  pp.,  Cohnan,  Resp. 

Page  393 


II.  TheAppdlantkeptapoUie^boaK 
just  outaide  a  raflway  statun,  sboot  i 
mile  from  the  town  of  S.;  sod  oo  » 
Whit-Sundag,  at  about  balf-psit  deien 
in  the  morning,  three-quarten  of  u 
hour  after  the  arrival  of  an  emnioo 
train,  eighteen  persons  were  found  tt 
the  house  smoking  and  drinkiBe,  umI 
amongst  them  foar  persons  wiio£raiil 
S.,  one  of  whom  was  smokisf^,  sad  tbe 
others  drinkine.  Upon  bemg  asked 
whether  he  caUed  the  penon  who  was 
smoking  a  traveller,  the  AppeDsst  ad- 
mitted that  he  belonged  to  &,  botab 
stated  that  he  was  not  aware  thst  toy 
5.  people  had  been  in  the  hoose.  Hey, 
that  upon  this  evidence  the  jostioavat 
not  bound  to  convict  the  Appdlsst  of 
an  offence  under  Stat  11  s  12  TH 
e.  49,  s.  1,  for  opening  his  hovw  vitbiD 
the  prohibited  hoora.  ^ 


LIEN, 

Of  shipowner  for  freight  agsiost  cbu- 
terer's  assigns.    See  iSAfpm^  VIIL 
See  also /M(i,VL 


LIGHTER, 
Employed  to  land  cargo.    See  /sas^ 


anee,  V.,  VL 


LIMITATIONS. 

Statute  of  (8&4fFiflL4^c.S7).    See 
J^eetment. 


LINE 


Of 


rulwa^  crossing  highway  on  s  lerel* 
See  Jtotoy  Compof^,  I. 

LIQUOR, 

Sale  of  fomented,  on  Sawfigf.  SeeXi- 
eemed  VtctuaUer, 


LIST 

Of  voters,  revision  of.    SeeParimatt 
XV.    ^ 
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LIVING  APART, 

What  is  sufficient^  to  jastify  an  order 
dispensing  with  the  husMnd's  con- 
corrence  m  a  disposition  by  a  married 
woman.    See  HuMband  and  W^e,  I. 

LOAD, 

Shipowner's  duty  to,  notwithstanding 
cnarterer  does  not  appoint  a  stevedore 
according  to  charterparty.    See  Shqh- 

LORDS. 

Effect  of  judgment  of  House  o^  See 
Parinenhipy  IL,  III. 


LOSS 

Originadng  from  fire  or  breakage  dur- 
ing removal  excepted  in  policy  of 
insurance  of  plate  glass.  See  Inswr" 
once,  YIL 

Of  one  vessel  where  freight  of  two  is 
guaranteed.    See  Shipping^  IX. 


MAINTENANCE 

Of  action.  Plea  to  further,    SeeAmA- 
ngy/,  Yin. 


MARINE  INSURANCE. 
See  Innatmee,  L,  II.,  III.,  IV.,  V.,  VI. 

MARRIAGE. 

L  In  an  action  for  breach  of  promise 
of  marriaee,  wherein  it  is  laid  as  special 
damaffe  that  the  Defendant  debauched 
the  Plaintiff  and  ruined  her  character,  it 
would  be  misdirection  to  tdl  the  jury 
that  they  might  ^ve  her  damages  as  a 
solatium  for  the  mjured  feelings  of  her 
parents  and  family ;  but,  where  the  De- 
fendant is  a  person  of  propertjr^  they 
may  take  into  their  consideration  not 
only  the  Plaintiff's  pecuniary  loss  in  not 
becoming  his  wife,  out  the  injury  done 
to  her  future  prospects  of  marriage,  her 
injured  feelings  and  aflections^  and  the 


mortification  she  must  suffer  in  not  being 
able  to  look  her  family  in  the  face. 
Beny  v.  Da  Casta.  Page  291 

II.  In  such  action  the  damages  can- 
not be  measured  hj  a  known  stand- 
ard as  in  commercial  cases;  bat  the 
amount  is  peculiarly  a  question  for  the 
jury ;  and  where  no  witnesses  were  called 
for  the  Defendant,  and  it  appeared  that 
imputations  had  been  cast  upon  tlie 
Plaintiff,  a  person  in  humble  life,  and 
her  witnesses,  which  failed,  and  the  jury 
cave  2,6002.  damages  against  the  De- 
fendant who  was  a  person  of  property ; 
and  a  new  trial  was  asked  for  simply 
upon  the  ground  that  the  damages  were 
excessive,  the  ftpplication  was  refused. 

Ibid. 

III.  Qusere,  whether,  in  an  action 
for  breach  of  promise  of  marriage,  an 
affidavit  made  oy  the  Defendant,  con- 
tradicting and  explaining  the  evidence 
pven  at  the  trial,  can  be  properly  used 
m  support  of  an  application  on  his  be- 
half for  a  new  trial.  Ibid. 

Abroad  after  attainder.    See  Descent. 


MARRIED  WOMAN, 

Disposition  by,  without  the  concurrence 
of  husband.  See  Muibamiand  Wife^  I. 


MASTER, 

Compulsory  reference  to,  of  matter  of 
account    See  ArbUraHanf  I. 


MEASURE 

Of  damages.    See  Marriage,  I.,  II. ; 
Covenant;  Sheriff: 


MEMBER 

Of  Parliament    As  to  voting  for,    See 
Parliament. 


MEMORANDUM 

In  writing  of  bargain.     See  Fronde. 
Statute  of, 
3q2 
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MERCHANT  SHIPPING  ACTS. 

The  23rd  section  of  the  '*  Merchant 
Shipping  Act,  1854"  (17  &  18  Viet 
e.  104),  directs  that  in  aflcertaining  the 
registered  tonnage  of  steam  vesads,  a 
certain  allowance  shall  be  made  for  the 
space  occupied  by  the  propelling  power, 
and  rules  for  the  measurement  of  the 
space  are  set  out  in  numbered  para- 
graphs. Section  29  provides  that  the 
CoromiasionerB  of  Customs  may,  with 
tbe  approval  of  the  Board  of'^  Trade, 
"make  such  modifications  and  altera- 
tions as  from  time  to  time  become  ne- 
cessary in  the  tonnage  rules  hereby  pre- 
scribed, in  order  to  the  more  accurate 
and  uniform  application  thereof,  and 
effectual  carrying  out  of  the  principle  of 
admeasurement  tnerein  adopted."  Held, 
affirming  the  decision  of  the  Court  of 
Common  Pleas,  that  the  term  ''  tonnage 
rules"  in  the  latter  section  does  not 
extend  to  the  provision  of  the  23rd  sec- 
tion, directing  what  allowance  shall  be 
made  for  the  propelling  power,  but  re- 
fers only  to  the  rules  of  measurement 
set  out  in  the  numbered  paragraphs  of 
that  section.  City  of  DuhSn  Steam 
Packet  Company  v.  Thompson,  Pfeige  8W 

See  Shipping^  I.,  II. 


MESSENGERS'  FEES. 
See  Bankrupt^  I.,  11.,  III. 


METROPOLITAN  BUILDING 
ACT,  1866. 

I.  By  the  Metropolitan  Building 
Act,  1866,  18  &  19  Viet.  e.  122,  $.  108, 
"  No  writ  or  process  shall  be  sued  out 
against  any  district  surveyor  or  other 

rion  for  anything  done  or  intended  to 
done  under  the  provisions  of  this 
Act"  until  one  month  after  notice;  and 
every  such  action  shall  be  broneht  within 
six  months  after  the  accrual  of  the  cause 
of  action.  Sect.  83  (8)  gives  to  a  build- 
ing owner  ''  a  right  to  cut  into  any  party 
structure  upon  condition  of  makinjg^  good 
all  damage  occasioned  to  the  adjoining 
premisesl)^  such  operation."  By  sect. 
94,  a  building  owner  who  fails  to  make 
good  any  damage  he  may  occasion  to 
adjoining  premises  by  works  authorized 


to  be  executed  by  him  incon  a  pe&ihy 
not  exceeding  202.  for  each  daydnri^ 
whidi  such  fmlnre  oontmues.  The  De- 
fendant, in  fulfilling  a  oontnct  vitb  a 
building  owner  to  DnQd  a  booie  adjos- 
ing  Uie  house  of  the  PlainttS;  so  ne|£- 
gently  duz  the  ground  for  the  fooodft- 
tion  of  the  house  about  to  be  Inilt 
and  underpinned  the  part^-wall  tbat  dte 
Plaintiflfs  house  was  injoied.  Held: 
that  the  words  <*  other  poMor  ii 
sect.  108,  included  only  official  penoBs 
discharging  official  duties  cast  upoo  th» 
by  the  Act,  or  persons  doing  sooe  id 
in  respect  of  which  they  were  perfbni- 
ing  or  intending  to  perform  a  ttatotoir 
duty.    WUSams  v.  GoU&ng.      F&gel^ 

II.  That  the  Defendant  therdbre  ve 
not  entitled  to  notice  of  action  noda 
that  section.  l^ 

III.  Per  Erie,  C.  J.,  that  the  ])^ 
fendant  having  broken  the  oooditioo  oa 
which  he  was  empowered,  under  sect  ^ 
to  do  the  act  complained  of,  sap^ 
another  reason  why  he  was  not  entitled 
to  the  protection  of  sect  108.       /^ 

IV.  Per  Erie,  C.  J.,  that  the  rewdj 
in  sect  04  was  cumulative.  ^ 


MISCONDUCT. 
Statutory,    See  RaOway  Can9an/i  ^* 

MISDEMEANOR 

Under  Highway  Act,  by  Ikhting  &« 
within  60  feet  of  centre  of  highway. 
SeeHighujay. 

In  office  by  clerk  of  peace.    SeeCM- 

MISJOINDER 
Of  Plaintiffs.    See  Otttrehwardah^^' 

MISTAKE. 
Mutual.    See^ffl<j^&c*fla^>^"- 

MODIFICATION 
Of  "tonnage  rules."     See  MertioKt 


SJupping  Acts, 


IKDEX. 
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MONEY  PAID. 
See  Payment f  II. 

MORTGAGEE  AND  MORTGA- 
GOR. 

See  Efectmetit, 

MUSIC  AND  DANCING, 

To  what  entertainment  licence  for,  ex- 
tends.   See  Stage, 

MUTUAL  MISTAKE. 
See  BiU  of  Exchange^  III. 

NECESSARIES. 
Action  for.     See  Husband  and  W^e, 

NEGLIGENCE, 

I.  The  Defendants,  a  railway  com- 
pany, had  at  one  of  their  stations  a  stair- 
case, used  to  enable  passengers  to  ascend 
from  the  platform  to  the  street;  the 
stairs  were  six  feet  wide,  and  were  nosed 
with  a  strip  of  bran  2i  inches  in  width, 
which  had  worn  smooth  and  slippery, 
and  were  not  provided  with  any  hana- 
rail.  The  Plaintiff,  who  for  eighteen 
months  had  been  in  the  almost  daily 
habit  of  travelling  on  the  line  and  using 
the  stairs,  in  ascending  them  in  the  day- 
light, slipped  upon  the  brass  nosing  and 
was  injured:  Held,  per  Erle^  C.  J., 
Willes  and  Smithy  JJ.  {Keaiing,  J., 
dobitante),  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  De- 
fendants to  go  to  the  jury.  Crafter  v. 
The  MetropoUian  Railwag  Compamf, 

Page  164 

II.  It  is  the  duty  of  the  occupier  of  a 
building,  with  reference  to  persons  re- 
sorting thereto  in  the  course  of  business 
upon  nis  invitation,  express  or  implied, 
to  exercise  reasonable  care  to  prevent 
damage  hapuening  to  them  from  unusual 
danger  in  tne  construction  of  the  pre- 
mises, of  which  he  has  or  ought  to  have 
knowledge.     Indermaur  y.  Dames, 

Page  243 

III.  The  patentee  of  a  eas  regulator, 
who  employed  the  plaintiff  as  journey- 


man, having  agreed  to  supply  his  patent 
gas  regulator  to  the  Defendant,  a  sugar 
refiner,  upon  the  terms  that  if  it  effected 
a  certain  saying  it  was  to  be  considered, 
after  test,  as  purchased,  on  a  Saturday 
sent  the  Plaintiff  and  two  other  work- 
men to  the  Defendant's  refinery  for  the 
Snrpose  of  fixing  it;  but,  the  Plaintiff 
eine  intoxicated,  he  was  not  allowed 
by  the  Defendant  to  do  the  work,  and 
he  did  not  enter  the  premises,  and  the 
machine  was  fixed  hy  the  other  work- 
men. On  the  following  Monday  it  was 
arranged  between  the  patentee  and  the 
Defendant  that  the  action  of  the  regu- 
lator should  be  tested  on  the  next  day, 
and  the  patentee  accordingly  sent  the 
Plaintiff  to  the  refinery  for  that  pur- 
pose. On  one  of  the  doors  there  was  a 
shaft  4  feet  8  inches  square  and  29  feet 
8  inches  deep,  used  for  moving  sugar. 
The  shaft  was  necessary,  usual  and  pro- 
per in  the  way  of  the  Defendant's  busi- 
ness; and,  when  in  use,  it  was  necessary 
and  proper  that  it  should  be  open  and 
unfenced;  and,  when  not  in  use,  it  was 
sometimes  necessary  that  it  should  be 
open  for  ventilation;  but  it  was  nof 
necessary  that  when  not  in  use  it  should 
be  unfenced,  and  it  might  then,  without 
injury  to  the  business,  have  been  fenced 
by  a  rail.  The  Phiintiff,  whilst  on  that 
floor  engaged  in  the  operation  of  testing, 
and  when  the  shaft  was  not  in  use,  but 
was  open  and  unfenced,  under  circum- 
stances as  to  which  the  evidence  was 
conflicting,  but  accidentally,  and,  as  the 
jury  found,  without  any  fault  or  negli- 
gence on  his  part,  fell  down  the  shaft 
and  was  seriously  hurt:  Held,  that  there 
was  evidence  for  the  jury  that  the  Plain- 
tiff was  in  the  Defendant's  premises  by 
the  tacit  invitation  of  the  Defendant, 
upon  business  in  which  he  was  concerned ; 
that  there  was,  by  reason  of  the  shaft, 
unusual  danger  known  to  the  Defend- 
ant; that  the  Plaintiff  sustained  damage 
by  reason  of  that  danger  and  of  the 
neglect  of  the  Defendant  and  his  ser- 
yants  to  use  reasonable  and  sufficient 
means  to  avert  it  or  warn  him  of  it,  and 
therefore  had  a  good  cause  of  action 
against  the  Defendant.  Ibid,  244 

lY.  Any  dutv  on  the  part  of  the  oc- 
cupier of  a  building  to  provide  for  the 
safety  of  a  master  workman  employed 
to  do  work  there  is  equally  owing  to  the 
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servant  workman  whom  be  may  lawfnUv 
send  in  his  place.  IMa. 

y.  In  all  actions  for  negligenoe,  where 
there  is  evidence  of  negligence  on  the 
part  of  the  Plaintiff,  the  proper  qaestion 
to  be  left  to  the  jury  is  that  laid  down 
in  Tuffy.  Warman,  6  C.  B.,  N.  5. 686, 
viz.,  whether  the  damage  was  occasioned 
entirely  by  the  negligenoe  or  improper 
conduct  of  the  Defendant,  or  wnetoer 
tiie  Plaintiff  himself  so  fisur  contribnted 
to  the  misfbrtone  by  his  own  negligenoe 
or  want  of  ordinary  and  common  care 
and  caution,  that,  bat  for  such  n^li- 
gence  or  want  of  ordinary  care  and 
caution  on  his  part,  the  misfortune  would 
not  have  happened.  Walton  v.  The 
London,  Brighton  and  South  Coast 
Baiboay  Company.  Page  424 

yi.  In  an  action  for  n^ligence,  it 
appeared  that  tiie  plaintiff's  horse  and 
cart  were  drawn  up  opooate  his  shop 
and  left  unattendea,  ana  that  a  horse 
and  van  of  the  Defendants  were  drawn 
up  two  or  three  feet  in  the  rear  of  the 
cart,  and  also  left  unattended.  No  per- 
son actually  saw  the  circumstances  lead- 
ing to  the  accident;  but  it  seemed  that 
the  two  vehicles  had  been  in  collision, 
and  the  evidence  was  conflicting.  The 
judge,  in  summing  up,  withdrew  from 
the  jury  the  question  of  contributory 
negligence  on  tne  part  of  the  Plaintiff: 
Held,  that  there  must  be  a  new  trial  for 
misdirection.  Ibid, 

yil.  The  Defendant  was  the  owner 
'  of  a  house,  one  of  the  windows  of  which, 
in  an  upper  storey,  looked  into  a  passage 
which  separated  the  house  from  toe 
neighbouring  premises.  The  Plaintiff 
was  lawfully  in  the  passage  loading  a 
truck,  when  a  ladder  inside  a  room  on 
that  storey,  from  some  unexplained  cause, 
fell  against  and  broke  the  window,  and 
a  piece  of  the  glass  fell  into  the  Plain- 
tiff's eye.  The  Defendant  was  a  coffee 
roaster,  but  there  was  no  evidence  as  to 
the  manner  in  which  the  room,  within 
which  the  ladder  was,  was  used  by  the 
Defendant,  or  as  to  how  the  ladder  got 
there:  Held,  that  there  was  no  primft 
facie  evidence  of  negligence  against  the 
Defendant    Higgs  v.  Maynard.     681 

Gross.    See  Shipping^  II. 

By  railway  company  in  not  keeping 
gate  at  crossing  closed.  See  Rawoay 
Company,  I. 


NEW  TRIAL, 

Affidavit  of  Defendant  on  motion  for,  in 
action  for  breach  of  promise  of  mt^ 
riage.    See  Marriage,  III. 

NOTE 
Of  bargain.    See  JFhn«2i.   StatvUtf, 

NOTICE 

Of  action.  See  MetrcpoKian  BtMag 
Act,  1866,  II. 

Of  claim  served  on  agent  of  an  insDiiott 
company  which  tranaferred  its  bus- 
nesB  and  liabilitieB  to  another  eoni- 
pany.    See  InBuranee^  yil. 

Of  dishonour  of  foreign  bill  of  exchsnge. 
See  BiU  of  Exchange,  I. 

Of  objection  to  overseers.  See  Porfis- 
ment,  YllL,  IX.,  X.,  XI.,  XII. 

OBJECTION, 

Notice  of,  to  overseers.    See  Porfis- 

ment,  yill.,  IX.,  X.,  XI.,  XII, 
Expunging  name  of  voter  vrithovt.  iUL, 

OCCUPATION 

As  tenant.    See  ParUamaU,  I. 
Residence  and,  Description  of,  in  s£Sdt- 

vit  filed  witii  bill  of  sale.    See  M0f 

8ak. 

OCCUPIER 

Of  building,  his  duty  with  reference  to 
persons  resorting  thereto  by  his  invita- 
tion.   See  NegSgence,  II.,  III. 

OFFENCE 

By  making  a  fire  within  fifty  feet  of 
centre  of  highway.    See  Highway. 

By  licensed  victualler  in  opening  boose 
on  Sunday  for  sale  of  fermented  liquor. 
See  lAcenaed  VietuaBer,  II. 

OFFICE. 
Articled  clerk  holding.    See  Attorney, 
Bond  for  due  performance  of  duties  of. 

^eeBond,!. 
Of  clerk  of  peace.    Misdemeanour  in, 

SeeCkrh. 
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OFFICER, 

As  to  ezemption  of,  from  toll  under 
Yolanteer  Act,  1868.    See  Volunteer, 

Liability  of,  for  detaining  bankrupt  after 
period  necessary  for  obtaining  copy  of 
protection.    See  Bankrupt^  XII. 

OFFICIAL  PERSONS. 

When  entitled  to  notice  of  action.  See 
Metropolitan  BmU&ng  Act^  1865,  I., 

OPENING  HOUSE 

For  sale  of  fermented  liquors  on  Sunday. 
See  Licensed  Vietualler,  II. 

OPTION 

Of  appointing  stevedore^  given  to  char- 
terer by  stipulation  m  charterparty. 
See  Sl^fpmg,  V. 

ORAL 

Evidence  admissible  to  prove  contract 
additional  to  a  written  contract.  See 
Carrier,  IIL 

ORDER. 

Protection,  See  Bankrupt^  IV.,  V., 
XIL 

Judge's,  Acquiescence  in,  See  Practice, 

Judge's,  for  reference  by  consent.  See 
Arbitration,  III.,  IV. 

Of  Court  of  Chancery  for  payment  of 
money.  Attachment  for  contempt  of. 
See  Bankrupt,  XII. 

In  Council  creating  new  rectory.  See 
Churchwarden,  I. 


"OTHER  PERSON," 

Meaning  of,  in  Metropolitan  Building 
Act,  1855,  s.  108.  See  Metropolitan 
Building  Act,  1855,  I. 

OVERSEERS. 

Notice  of  objection  to.  See  Parliament, 
VIII.,  IX.,  X.,  XL,  XIL 


OWNER. 

Bnilding.  See  Metropolitan  Building 
Act,  1855. 

Of  ^oods  imported  from  foreign  parts, 
his  rights  under  bill  of  lading  and 
Merchant  Shipping  Act  Amendment 
Act,  186-2,  agamstsbipowner  in  respect 
of  landing.    See  Sharping,  I. 

Of  goods  upon  the  premises  of  another 
clearing  them  from  a  distress  for  rent. 
See  Payment,  II. 

Of  house.    See  Negligence,  VII. 


.  PARISH 

Consisting  of  several  townships.      See 
Churchwarden. 


PARLIAMENT. 

Borough  Vote, 

I.  "  The  Companies  Act,  1802"\25 
&  26  Vict.  c.  89),  «.  4,  after  prohibiting 
the  formation  of  banking  partnerships 
consisting  of  more  than  ten  persons,  un- 
less registered  under  that  Act,  or  formed 
in  pursuance  of  some  other  Act  or  of 
letters-patent,  enacts, that  "no  company, 
association,  or  partnership  consisting  of 
more  than  twenty  persons  shall  be  formed, 
after  the  commencement  of  this  Act,  for 
the  purpose  of  carrying  on  any  other 
business  that  has  for  its  object  the  acqui- 
sition of  gain  bv  the  company,  associa- 
tion, or  partnership,  or  by  the  individual 
members  thereof,  unless  it  is  registered 
as  a  company  under  this  Act,  or  is 
formed  in  pursuance  of  some  other  Act 
of  Parliament,  or  of  letters- patent,  or  is 
a  company  en^ged  in  working  mines 
within  and  subject  to  the  jurisdiction  of 
the  Stannaries."  Forty-six  persons 
having  formed  a  partnership  for  the 
purpose  of  creating  votes  and  makin^^  a 
pront  out  of  a  farm,  the  former  being 
the  principal  object,  entered  into  an 
agreement  with  P.,  by  which  they  agreed 
to  take  the  farm  as  tenants  at  will  at  a 
rent  of  473/.  10«.  per  annum.  The  farm 
consisted  of  142  acres,  and  there  was  a 
building  on  it  worth  6/.  per  annum,  in 
which  the  whole  business  of'  the  farm 
was  conducted  ;  and  the  partners  having 
entered  "in  pursuance  of"  the  agrefr- 
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menti  appointed  one  of  themseWes  ma- 
nager, who  fanned  the  estate  on  their 
acconnt.  The  partnership  was  not  re- 
gistered under  *'The  Companies  Act, 
1862/'  nor  formed  in  pursaance  of  any 
other  Act,  or  of  letters-patent.    Held, 

1.  That  farming  is  a  ''business" 
within  the  meaning  of  sect  4. 

2.  That  the  mem  here  of  the  partnership 
were  not  qualified  to  vote  under 
Stat  2  &  8  WilL  4,  c.  45,  s.  27,  as 
tenants  in  occupation  of  the  farm, 
since  they  were  not  in  actual  occu- 
pation of  the  land,  and,  in  order  to 
make  out  a  constructive  occupation, 
it  was  necessary  to  look  at  the 
agreement,  which  showed  that  the 
partnership  was  in  violation  of  *'  The 
Companies  Act,  1862.'' 

3.  Quaere,  whether  a  partnership  con- 
sistingof  not  more  than  twenty  mem- 
bers, and  formed  avowedly  for  the 
purpose  of  creatine  votes   as   its 

Erincipal  object,  ana  making  profits 
y  the  occupation  of  land,  would 
be  lawful.  jffarrU,  App.,  Amery^ 
Besp.  Page  357 

II.  In  determining  what  is  a  *'  build- 
ing" within  the  27th  section  of  the  stat. 
2  &  8  Will,  4,  c.  45,  commercial  is  not 
to  be  contradistinguished  from  agricul- 
tural industry,  and  structures  real^  used 
or  intended  to  be  really  used  for  the 

Eurpose  of  keeping  the  products  of  the 
itter  may  aualify  within  that  section. 
Norrish  v.  Harris,  Page  328 

III.  A  roofed  stone  building,  with 
four  walls  and  a  door,  standing  upon 
land  occupied  with  it  at  a  rent  of  10/. 
per  annum,  and  used  as  a  store  for  ma- 
nure for  the  purposes  of  the  land,  is,  so 
for  as  the  use  of  the  building  is  con- 
cerned, sufficient  to  qualify  under  that 
section.  Ibid. 

IV.  Where  in  the  case  of  a  claim  for 
a  borough  vote  the  yearly  value  of  not 
less  than  10/.  mentioned  in  the  27th  sec- 
tion of  Stat.  2  &  3  Wm.  4,  c.  45,  is  made 
up  oartly  by  buildings  and  partly  by 
land,  the  requirements  of  the  section,  so 
far  as  the  building  is  concerned,  will  be 
satisfied  if  it  is  of  a  permanent  nature, 
useful  for  the  occupation  of  the  land  on 
which  it  is  placed,  and  bona  fide  con- 
tributes to  the  *real  yearly  value  of  the 
land  to  let ;  and  there  is  no  rule  as  to 


the  proportion  which  the  yeuiy  value 
of  tne  DuikUng  shoald  heir  to  that  of 
the  land.  IM- 

v.  It  is  in  the  discretion  of  tbe  revise 
ing  barrister  to  decide  whether  the  baild- 
ine  fulfils  the  requiutes  of  pennaBeoee, 
utuity,  and  contribution  to  tke  benefidsl 
occupation  of  the  land.  IM. 

YI.  Though  a  building  be  worth  5f. 
a  year  to  a  tenant,  it  does  not  neeessa- 
rify  give  a  qualification^  anless  that 
value  be  bona  fide  combined  with  per- 
manence and  utility,  and  thereby  add  to 
the  real  annual  value  of  the  whole  to 
let  Ibid. 

CamUyVate. 

VII.  A  testator  bemg  poaseased  of 
certain  tenements  under  a  lease  for  S99 
years,  devised  to  trustees  the  residiie  of 
the  term  upon  trust  to  pay  the  rents  and 
annual  produce  of  one  undivided  sixth 
share  to  the  claimant  during  his  life, 
with  remainders  over.  Held,  that  the 
claimant  was  not  an  assignee  for  the  on- 
expired  residue  of  the  term  within  the 
meaning  of  stats.  2  WHL  4',  c.  45,  f.  SO, 
and  6  &  7  Viet.  e.  18,  s.  74,  and  there- 
fore not  qualified  to  vote  nndor  those 
sections.  Qmufard^  App.,  Frttmam^ 
Resp.  Page  353 

VIII.  Where,  under  6&  7  Ftet  c.  18, 
t.  7,  a  person  objects  to  several  persons 
whose  names  appour  in  the  list  of  voters 
for  the  same  parish,  as  not  bein?  en- 
titled to  have  their  names  on  the  hst  of 
voters  for  a  county,  it  is  not  neccMiy 
that  he  should  give  a  separate  notice  of 
objection  to  the  overseers  of  the  parish 
to  which  the  list  relates  in  respect  of 
each  person  objected  to,  but  he  may  in- 
clude all  the  names  in  one  notice.  &mik 
V.  HoUaway,  Page  315 

IX.  A  notice  of  objection  given  to 
overseers  stated  that  the  objector  ob- 
jected to  '^the  names  of  the  persons 
mentioned  and  described  below  being 
retained  in  the  list  of  voters  for  the 
county  of  C,"  and  then  set  out  the 
names,  &c.  in  a  schedule.  Held,  that 
Form  No.  4.  in  Schedule  (A.)  of  6  & 
7  Viet.  c.  18,  was  sufficiently  comidied 
with  to  satisfy  the  7th  section.        Md. 

X.  The  notice  of  objection  required 
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by  8tat.  6  &  7  Vict,  e,  18,  «.  7,  to  be 
^yen  to  overseers  according  to  Form  (4.) 
in  Schedule  (A.)  is  sufficient,  if  signed 
by  the  objector  within  the  time  during 
which  he  is  legally  entitled  to  object, 
though  not  dated  the  day  on  which  it 
was  signed.    Jones  v.  Jones^   Page  341 

XI.  So  held,  where  the  notice  was 
dated  the  12th  Aiwust,  but  not  signed 
by  the  objector  until  the  18th.         Ibid, 

XII.  And  per  ByleSf  J.  The  inac- 
curacy in  the  date  is  cured  by  sect.  101 . 

Ibid, 

XIII.  Parkinson,  App.,  Brophy, 
Uesp.,  15  /r.  C  L.  Rep.  846,  dissented 
from.  Ibid. 

XIV.  The  owner  of  a  rent-charge  of 
40f.  or  upwards  per  annum,  gp^ted  to 
him  in  fee  by  a  deed  not  containing  any 
clause  of  distress,  is  qualified  to  vote  for 
the  county  wherein  the  land  is  situated 
as  the  owner  of  a  freehold  tenement 
within  Stat  8  Hen.  6,  c.  7.  Dodds  v. 
Thompson.  Page  319 

XV.  Where  the  qualification  of  a 
voter  is  good  on  the  face  of  the  register, 
and  the  retention  of  the  name  in  tne  list 
has  not  been  duly  objected  to,  a  revising 
barrister  has  no  power  to  expunge  it  on 
the  eround  that  in  a  reported  decision  in 
another  case  the  same  qualification  was 
held  insufficient  in  law.  Smith  v. 
James.  Page  838 

XVI.  So  held,  where  the  qualification 
in  the  register  was  stated  to  be  a  free- 
liold  share  in  Fulham  Bridge,  and-  the 
barrister  expunged  the  voter's  name  on 
the  ground  that  the  qualification  was 
insufficient  in  law  accordincc  to  the  de- 
cision in  Tepper,  A  pp.,  NichoUsy  Resp., 
18C.J3.,  iV:5.  121.  Ibid. 

PAROL  EVIDENCE 

To  explain  written  contract.  See  Car^ 
rier,  I. 

To  prove  contract  additional  to  agree- 
ment in  writing.    Ibid.,  III.  0 

PARTICIPATION  OF  PROFITS. 
See  Partnership,  I. 

PARTICULAR  AVERAGE. 
Meaning  of.    See  Insurance^  I. 


PART  PERFORMANCE 

Of  contract  to  do  work  on  premises  of 
another  which  were  destroyed  by  fire. 
See  Contract,  I. 

PARTNERSHIP. 

I.  The  Defendant,  early  in  1857,  hav- 
ing applied  to  F.,  an  underwriter  at 
Lloyd's,  to  introduce  the  Defendant's 
son,  W.  Sharp,  there  as  a  member,  the 
son  and  F.  shortlv  afterwards  agreed 
that  an  underwriter's  business  should  be 
opened  in  the  son's  name,  to  be  managed 
by  F,  at  a  salary  and  upon  certain  terms. 
This  was  done  and  the  business  proved 
profitable  till  November,  1868,  when  the 
son  and  F.  having  made  a  further  agree- 
ment by  which  the  business  was  to  be 
extended,  the  son  in  January,  1859, 
wrote  to  the  Defendant  as  follows: — 
"  In  consideration  of  your  guaranteeing 
me  to  the  extent  of  6,000^  in  my  busi- 
ness of  an  underwriter  until  by  such 
business  I  shall  make  or  acquire  from 
the  profits  thereof  the  full  and  clear  sum 
of  5,000/.  after  providing  for  all  known 
losses,  I  hereby  promise  and  agree  to 
pay  to  you  during  your  life  in  case  I 
shall  so  long  live,  out  not  otherwise,  an 
annuity  of  500/.,  being  equal  to  10  per 
cent,  per  annum  on  the  sum  of  5,000A 
Moreover,  in  no  case  are  you  to  be  con- 
sidered as  a  partner  with  me  in  the  said 
business  of  an  underwriter.  And  further 
that,  if  at  the  end  of  three  years  from 
the  date  hereof,  it  shall  appear  that  one- 
fourth  of  the  net  average  annual  profits 
during  that  period  made  by  me  m  the 
said  business  shall  amount  to  more  than 
500/.,  then  and  in  that  case  the  said  an- 
nuity shall  thenceforth  be  increased  to  a 
yearly  sum  equal  to  one-fourth  of  such 
net  average  annual  profits  made  by  me 
in  the  said  business  during  the  said  three 
years."  By  a  settlement  made  by  the 
son,  upon  nis  marriage  in  the  Augunt 
following,  reciung  that  letter,  he  assigned 
to  the  Defendant  and  one  D.  as  trustees 
*'  all  and  singular  the  sums  of  money, 
earnings,  profits  and  emoluments  which 
are  now  in  the  hands  of  the  said  F.,  and 
all  such  as  shall  hereafter  come  into  the 
hands  of  the  said  F,,  or  other  the  agent, 
deputy  or  attorney  for  the  time  being  of 
the  said  W.  Shaip  the  younger  to  be 
substituted  for  the  said  F.  as  hereinafter 
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mentioned  on  aooount  or  in  lespeet  of 
the  said  hereinbefore-mentioned  nnder- 
writing  bonneas,''  together  with  power 
to  the  trastees  as  the  attomies  of  the  son 
to  demand,  soe  for,  recoTer  and  receive 
and  give  effectual  receipts  for  the  said 
monies,  proceeds  and  premises  assigned, 
and  a  direction  to  F.  or  other  agent  for 
the  son  for  the  time  being  to  pay  the 
same  over  to  the  trustees.  The  first  trost 
was  out  of  the  monies  and  profits  arising 
from  the  said  underwriting  business  to 
pav  the  Defendant  the  annuity  agreed 
to  oe  paid  to  him  by  the  above  letter ; 
and  a  further  trust  was  to  accumulate 
and  invest  the  surplus  of  the  monev, 
profits  and  premises  assigned  until  the 
same  shoula  amount  to  8,600i!.  and 
should  remain  of  that  amount,  without 
reduction  on  account  of  losses  in  the  said 
business  for  two  years,  and  then  to  re- 
assign the  said  monies  and  profits  arising 
from  the  said  underwriting  business  to 
the  son  absolutely.  In  December y  1869, 
and  whilst  F^  in  pursuance  of  his  agree- 
ment, was  carrying  on  the  onderwnting 
business  for  the  Defendant's  son,  who 
subsequently  became  bankrupt,  P.,  by 
his  clerk,  subscribed  a  marine  policy  in 
the  son's  name,  the  assured  beine  wholly 
ignorant  of  the  arrangement  oetween 
the  Defendant  and  his  son  and  of  the 
settlement.  Held,  in  the  Exchequer 
Chamber,  by  PoUoek,  C.  B.,  Blackbitmy 
J.,  CharmeU  and  BramweU^  BB.,  re- 
versing the  judgment  of  the  Common 
Pleas  upon  a  special  case^  stated  in  an 
action  on  the  policy,  with  liberty  to 
dr%w  any  reasonable  inferences  of  fact 
(Pigait,  B.,  and  Shee,  dissentientibos), 
that  the  Defendant  was  not  liable  as  a 
partner  with  his  son  in  the  underwriting 
Duslness.  BuUen  and  Another  v.  Sharp 
the  Elder.  Page  117 

II.  Per  Blackburn^  J.: — A  decision 
of  the  House  of  Lords  is  binding,  not 
only  on  all  inferior  tribunals,  but  even 
on  that  House  itself  when  sitting  judi- 
cially.   Ibid.  Page  118. 

III.  Per  Blaekbumy  J.  and  ChajmeU, 
B. : — Inferior  tribunals,  though  bound 
by  a  decision  of  the  House  of  Lords  and 
the  ratio  decidendi  of  the  decision,  are 
not  bound  b^  every  reason  ^ven  by  the 
Lords  in  dehvering  theur  opinions. 

Ibid. 


IV.  Qosere,  whether  where  &cts  are 
stated  in  a  special  ease,  with  power  re- 
served to  the  Court  to  draw  any  reason- 
able inferences  of  fiust,  the  Court  is  not 
bound  to  assume  the  facts  to  have  been 
really  as  stated,  and  cannot  infer  that 
what  was  done  was  done  fraudulently 
or  colourably.  Ibid, 

Of  more  than  twenty  persons  unregis- 
tered.   See  ParUament,  I. 

For  creating  votes.    Ibid. 


PAYMENT. 

I.  The  Plaintiff  employed  B.  as  del 
credere  agent  to  sell  his  yams,  and  he 
sold  some  occasionally  to  the  Defend- 
ant, who  paid  cash  on  delivery.  The 
Defendant  then  at  B.'s  request  advanced 
him  1,000IL  for  yams  to  be  subeeqoentlv 
delivmd;  part  of  the  yams  afterwann 
supplied  under  the  contract  were  JiT.'a 
"  twist,"  and  the  remainder  the  Plain- 
tifi's,  to  the  amount  of  274/.,  which  B. 
fiuled  to  pay  the  Plaintiff.  In  an  ac- 
tion brought  to  recover  that  sum  fifom 
the  Defendiuit,  the  jury  found  that  the 
1,000/.  was  paid  ''on  a  general  account," 
and  not  specifically  for  K.'s  '<  twist:" 
Held,  that  the  advance  to  B.  was  not  a 
payment  as  against  the  Plaintiff,  and 
that  he  was  entitled  to  recover.  Cat' 
teraU  v.  Hindle.  Page  267 

II.  Furniture,  &o.,  at  a  tavern  kept 
by  the  Defendant,  having  been  asaiffned 
by  him  to  the  Plaintiff  under  a  bul  of 
sale,  the  Plaintiff  enforced  his  security, 
and  took  absolute  possession  of  the  good^ 
and,  without  any  express  authority  from 
the  Defendant,  allowed  them  to  remain 
at  the  tavern  where  (the  Defendant 
bein?  in  prison  for  debt)  his  wife  and 
family  resided  for  more  than  three  months. 
The  rent  having  accraed  due,  the  land- 
lord distrained  the  goods.  The  pUiiotiff 
then  paid  the  rent  and  broker's  charzes 
in  order  to  free  his  goods:  Held,  tost 
such  payment  was  voluntary  on  the 
Plaintifi^s  part,  and  that  the  law  would 
not  imply  any  promise  by  the  Defendant 
to  repay  him.     England  v.  Mareden. 

Page  500 

Of  deposit  on  sale  of  land.    See  Sak. 
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Of  money.  A  ttachment  for  contempt  of 
order  by  Court  of  Chancery  for,  See 
Bankrupt^  XII. 


PEACE,  CLERK  OF. 
See  CUrk. 

PENALTIES. 
Action  for,    See  Bankrupt^  XII. 

PERFORMANCE. 

Theatrical,    See  Stage. 

Part,  of  work  contracted  to  be  done  on 
premises  of  another  which  were  de- 
stroyed by  fit^.    See  Comtraet^  I. 


Of  the  I 


PERILS 
See  Shipping,  II. 


PERMANENT  SICKNESS. 
See  Deposition. 

PERSONAL  INJURY, 

Action  for,  against  railway  company. 
See  Negligenee^  I. 

Action  for,  agniiost  occupier  of  build- 
ing.   76m/.,  II.,  III.,  fv. 

Action  for,   against   owner  of   house.' 
JWrf.,  VIL 

PERSONAL  LIABILITY. 
See  Co-operatioe  Society, 

PETITIONING  CREDITOR, 

Liability  of,  for  messenger's  fees.    See 
Bankrupt,  I.,  IIL 

PLAINTIFFS. 
Misjoinder  of.    See  Churehroarden,  III. 

PLATE  GLASS. 
See  Insurance,  YII. 


PLAY. 

See  Stage, 

PLEA 

To  further  maintenance  of  action.  See 
Bankrupt,  YIII. 

Of  non  acceperunt.  Defence  admissible 
nnder^    See  Bill  of  Exchange,  Y. 

In  bar  under  24  &  25  Vict.  e.  100,  s.  45. 
See  Assault, 

PLEADING. 

See  Co-operative  Society. 

Deed  of  composition.  See  Banknmt, 
YI.,  YII.,  VIIL 

Deed  of  inspectorship.    Ilfid.,  IX.,  X. 

Service  of,  on  Saturday  after  2  p.m. 
See  Practice,  II. 

POLICY 

Of  insurance  of  plate  ^lass.  Loss  from 
^re  or  breakage  during  removal  ex- 
cepted in.    See  Insurance,  YII. 

Marine,  Insurable  interest  in.  See  Jn- 
surance,  II.,  III. 


POSSESSION 


Of  house  by  mortgagee. 
See  Ejectment, 


Evidence  of, 


POWER 

Of  corporations  aggregate  to  accept 
bills  of  exchange.  See  BiU  of  Ex- 
change, lY. 

Of  trading  company  to  give  bill  of  sale. 
^tt^BmofSale, 

Of  Court  to  review  decision  of  Judge  as 
to  admissibility  of  deposition.  See 
Deposition, 


PRACTICE. 

I.  Where  a  summons  to  set  aside  an 
irregular  execution  asks  for  the  costs  of 
the  application,  the  Defendant  submits 
himself  to  the  discretion  of  the  Judse, 
and,  in  granting  the  application,  Uie 
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Jndee  may  impose  as  a  coDdition,  wbich 
the  Court  will  not  reflciod,  that  the  De- 
fendant shall  briog  no  action.  Bartlett 
y.  Simian.  Page  666 

ir.  Where  a  defendant  has  all  Saiur- 
day  to  plead,  the  rale  of  Etuier  Term, 
1856,  by  which  service  of  pleadines 
after  2  p.m.  on  Saturday  shall  be 
deemed  as  made  on  the  following  Moti' 
day^  does  not  enable  a  Plaintiff  to  sign 
judgment  by  default  on  the  ScUurday 
af^r  2  p.m.,  and  he  cannot  sign  it  until 
the  opening  of  the  oflBce  on  the  follow- 
ing Monday.     ConneUy  ▼.  Bremner. 

Page  612 

III.  Where  a  judge  at  chambers  in 
vacation  has  ordered,  on  an  affidavit  of 
merits,  a  judgment  bv  default  to  be  set 
aside  on  payment  of  the  Plaintiff's  costs, 
the  Defendant,  by  acting  on  the  order, 
is  not  precluded  from  applying  to  the 
Court  m  the   next   term    to  vary  it. 

Ifnd. 
See  Irregularity. 


PREFERENCE, 

Undue,  in  receiving  at  railway  station 
goods  for  forwarding  the  same  night 
See  BaUway  Company^  III. 

PREPAYMENT 
Of  freight.    See  Skipping,  VI. 

PRESUMPTION, 

Where  tenant  encroaches  on  waste.  See 
Encroachmeni. 

PRIMA  FACIE 

Evidence  of  negligence.  See  Negli- 
gence, VII. 


PRINCIPAL  AND  AGENT. 

The  Defendant  employed  an  architect 
to  prepare  plans  for  a  villa,  and  to  pro- 
cure a  builder  to  erect  it ;  and  the  Plain- 
tiffs were  the  builders  so  engaged.  An 
arrangement  between  these  three  par- 
ties was  then  entered  into,  and  the  Plain- 
tiffs, before  signing  it,  received  from  the 
architect  a  bill  of  quantities.      These 


having  proved  incorrect  while  the  bnild- 
ing  was  in  orogre88,the  Plaintifi  soa|bt 
to  recover  from  the  Defendant  the  dif- 
ference in  ihe  cost  of  the  building  on  its 
completion:  Held,  affirming  the  judg- 
ment of  the  Common  Pleas,  that  there 
was  no  such  evidence  of  agency  as  ren- 
dered the  Defendant  liable  for  the  mis- 
take of  the  architect  Scrivener  and 
Another  v.  Paek.  Page  834 

Admission  by  principal  to  his  aeest 
that  he  had  bought  goods  for  him. 
See  Frauds.    Statute  ofy  I. 

See  Partnerehip^  I. 

PRINCIPAL  AND  SURETY. 
See  Bond.  QuaranUe. 


PRIVILEGE 

From  arrest  See  Bonknmi,  IV.,  V^ 
XIL 

PROCEDURE  ACT, 

The  Common  Law,  1854.  Compoboiy 
reference  under,    See  Arbitratian,  I. 

The  Common  Law,  1860.  See  Chard' 
warden,  III. 

PROFITS. 
Participation  in.    See  Partnerihip, 

PROMISE 
Of  marriage.     Damages  io  actioo  fi>r 
breach  of,    See  Marriage,  I.,  II. 

PROMISSORY  NOTE 

Given  by  executive  committee  of  Co- 
operative Society.  See  Co-operatwt 
Society, 

PROTECTION  ORDER. 
See  Banhnqa,  IV.,  V.,  XII. 
Liability  of  officer  for  detaining  bsnk- 
rupt  after  period  necessary  for  ob- 
taining copy  of,    See  Banhnqti,  XH. 

PROTEST. 
Tender  of  money  under.    See  Tender* 
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PROVIDENT  SOCIETIES  ACTS 

Indostrial  and.    See  Co-operative  So- 
ciety, 


PROVISIONS,     ' 

Rmsonableneas  of,  in  composition  deed. 
See  Banhnq>t,  VI.,  VII.,  VIII. 


PUBLIC-HOUSE, 

Opening,  on  Sunday  for  sale  of  fer- 
mented liqaor.  See  Licensed  Vic* 
tuaUer,lh 

QUARTER  SESSIONS. 

Dismissal  of  clerk  of  peace  by  justices 
ofy    See  Clerk. 


QUIET  ENJOYMENT. 
Breach  of  covenant  for,    See  Covenant. 


RAILWAY  AND  CANAL  TRAFFIC 
ACT,  1864. 

See  Carrier^  I.;  Railway  Company^ 


RAILWAY  COMPANY. 

I.  The  Plaintiff  negligently  fastened 
his  horse  by  the  bridle  to  a  railing  in  the 
open  yard  of  a  public-house,  within 
which  he  remained  for  two  hours.  The 
highway  leading  from  the  house  crossed 
the  railway  of  the  Defendants  on  a 
level,  and  thev  had  set  up  gates  across 
boUi  ends  of  tne  highway  at  the  cross- 
ing. The  gates  opened  outwards  from 
the  railway,  and  closed  with  a  catch, 
but  were  easy  to  open,  and  would  open 
when  a  train  passed,  and  there  was  no 
gatekeeper  at  tne  crossing.  During  the 
Plaintiff's  absence  the  horse  escaped 
from  the  railing,  owing  to  the  negligent 
fastening,  strayed  to  the  highway  and 
along  that  to  the  crossing,  and,  the  gate 
there  not  bein^  closed,  tbrouj^h  the  gate- 
way to  the  railway,  where  it  was  ^ed 
by  a  passing  engine  of  the  Defendants: 


Held,  on  the  authority  of  Fatocett  v. 
York  and  North  Midland  Railway  Co.^ 
16  Q.'B.  610,  that  under  stat.  6&6 
Vict.  c.  65,  8.  9,  an  obligation  was  im- 
posed on  the  Defendants  to  keep  the 
fates  closed  against  stray  cattle  on  the 
ighway,  that  the  accident  had  been 
caused  by  their  statutory  misconduct, 
and  that  the  Plaintiff  was  entitled  to  re- 
cover from  them  the  value  of  the  horse. 
Dickinson  v.  The  London  and  North 
Western  Railway  Company.    Page  399 

II.  Where  a  railway  company,  in 
exercise  of  a  statutory  right,  runs  its 
trains  over  the  line  of  another  railway 
company  and  causes  an  obstruction,  and 
thereby  the  latter  company  are  pre- 
vented from  delivering  certain  goods 
within  the  ordinary  time,  such  company 
will,  nevertheless,  have  ful611ed  a  con- 
tract to  deliver  those  goods  within  a 
reasonable  time  if  it  be  proved  that  they 
have  used  every  exertion  to  clear  the 
line,  and  have  delivered  as  soon  as  was 
possible  under  the  circumstances.  The 
Great  Northern  Railway  Company  ^^ 
App.,  Taylor,  Resp.  Page  471 

III.  By  a  regulation  of  the  London 
and  South  Western  Railway  Company  ^ 
the  gates  of  their  goods  station  at  Nine 
JBlms  were  closed  against  the  public  in 

Ceral  at  half-past  six  in  the  evening: 
though  the  complainant's  vans  loaded 
with  goooB  intended  to  be  forvrarded  by 
the  railway  on  the  same  night  were  ex- 
cluded after  that  hour,  the  railway  com- 
pany after  that  hour  admitted  their  own 
vans  loaded  with  similar  goods,  and  like- 
wise those  of  Messrs.  "Pickford  &  Co., 
affidavits  of  the  officers  of  the  company 
positively  affirming  that  this  was  done 
without  any  partidity  or  improper  mo- 
tive. Upon  an  application  under  "  The 
Railway  and  Canal  Traffic  Act,  1864,*' 
for  an  injunction  to  restrain  the  com- 
pany from  subjecting  the  complainant  to 
undue  prejudice,  the  Court  was  eaually 
divided;  ErUy  C.  J.,  and  Smitn,  J., 
holding  that  the  application  ought  not 
to  be  granted:  Wiues  and  Keating,  J  J., 
contrk  In  the  Matter  of  the  ComplaxnJt 
of  Daniel  Palmer  v.  TTie  London  and 
South  Western  Railway  Compaaxy. 

Page  767 

Contract  by,  for  carriage  of  horses  by, 
See  Carrier^  I.,  11. 
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Action  agaiiMty  for  personal  injary.  See 
Negligence^  I. 

Action  agaiosty  on  an  award  of  compen- 
sation oy  reason  of  Plaintiff's  mes- 
suase  being  injarioosly  affected  by 
Defendant's  works.  ^ArbUratunu 
II. 

Power  of,  to  accept  bills  of  exebange. 
See  BiU  of  Exchange,  IV.,  Y. 

Railway  and  Canal  Traffic  Act,  1854. 
See  Haihcay  Company,  III.;  Car^ 
tier,  I. 

RATES. 

Severable  bond  for  doe  performance  of 
duties  of  office  of  collector  of,  See 
Birnd,!. 

REASONABLE 

Condition  in  contract  for  carriage  of 
borses  under  Railway  and  Canal  Traf- 
fic Act,  1864.    See  Carrier,  I. 

Inferences  of  fact  on  special  case.  See 
Partnership,  IV. 

Provisions  in  a  composition  deed.  See 
Baadmipt,  VI.,  VII.,  VIII. 

Time.  Delivery  witbin.  See  Raihbay 
Compang,  II. 

RECITAL. 
Covenant  by,    See  Bankrupt,  VIII. 

RECOGNIZANCE 

Under  20  &  21  Vict.  c.  48,  «.  8.  See 
Appeal,  I. 

RECORD 
Of  ooort    See  Bankrupt,  XI. 

RECTORY. 

Order  in  Council  creating  new.  See 
Churchwarden,  I. 


REFERENCE, 

C'OmpuIsory,  to  Master  under  tbe  Com- 
mon Law  Procedure  Act,  1864.  See 
Arbitration,  I. 


Under  Lands  Clauses  Consolidatian  Aet 
Ibid.,  II. 

By  consent.    Judge's  order  for,    Ibid., 
III.,  IV. 

REFORM  ACT. 

See  ParSament,  I.,  II.,  III.,  IV.,  T, 
VI..ViL 

REFUSAL 
To  accept  tender  of  money.  See  readier. 

REGISTER 

Tonnage,  of  steam  vessels.    See  Mer- 
chant Shipping  Acts. 

REGISTRATION 
Of  voters  for  members  of  parliameot 

See  ParUament. 
Of  partnersbip  of  more  tban  tweot; 

pmons.    JMcL,  I. 


RELATION 

Of  value  of  building  to  value  of  had. 
See  Parliament,  III.,  IV.,  Y.,  VI. 


RELEASE 

In  deed  of  inspectorsbip.  SeeBaninfi, 
X. 

RENT 
Seek.    See  Por&imitf,  XIV. 
Owner  of  goods  on  premises  of  aaother 

clearing  them  from  a  disteess  for,  See 

Payment f  II. 


REPRESENTATION. 

Fraudulent,    See  Fraudtdeni  Bqfraen- 
tation. 

REPUGNANCY 
Of  statutes.    SeeTunquke,!. 

RESIDENCE  AND  OCCUPATION, 

Description  of,  in  affidavit  filed  with 
bill  of  sale.    See  BiU  of  Sale. 
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RESIDUARY  DEVISE. 
See  Deicent, 

REVIEW 

Of  the  decision  of  judge  as  to  admis- 
sibility of  deposition.  Power  of  court 
for,    See  Depoation, 

Of  decision  of  inferior  tribunal  in  supe- 
rior court.    See  Clerk, 

REVISION 
Of  list  of  voters.    See  Parluuneni,  XV. 

RINDERPEST. 
See  Appeal^  II.;   Fraudulent  Repre" 
ientatian, 

RISK, 

Reasonable  condition  in  respect  of,  under 
Railway  and  Canal  Traffic  Act,  1864, 
in  contract  for  carriage  of  horses.  See 
Carrier^  I. 

Of  surety.  As  to  when  increase  or 
alteration  of,  is  no  discbarge.  See 
Band,  I.,  II. 

ROAD, 

Narrowing  of,  by  works  of  railway  com- 
pany.   See  ArbUradonj  II. 

RULES. 

As  to  modification  of  **  tonnage  rules." 
See  Merchant  Shipping  Acts. 

Of  E.  T.,  1866.    See  Practice,  II. 

Of  sea  prescribed  by  Merchant  Shipping 
Act.  Meaning  of  wilful  default  in, 
See  Shipping f  II. 

RUNNING  POWERS 
Concurrent,  by  statute.    See  BaUwag 


V 


Ccmpang,  I 


SALE. 

On  the  sale  of  landed  properU  a 
memorandum  of  agreement  to  purcnase 
part  was  made  between  the  Defendant, 
an  attorney,  "as  the  agent  of"  the 
vendor,  of  the  one  part,  and  the  pur- 
chaser of  the  other  part,  subject  to  cer- 


tain annexed  conditions  as  far  as  they 
applied  to  a  sale  by  private  contract, 
except  that  the  purchaser  paid  to  the 
Defendant  l,000i.  as  a  deposit  and  in 
part  payment  of  the  purchase-money, 
which  the  Defendant  thereby  acknow- 
ledged. The  third  condition,  among 
others,  was,  that  the  purchaser  of  each 
lot  should  immediately  pay  to  the  De- 
fendant, ''as  agent  for  the  vendor,"  a 
deposit  of  15^  per  cent  The  remaining 
parts  were  sold  by  auction;  and  the 
Defendant  attended  the  sale  and  received 
the  deposits,  *'  giviuff  receipts  as  agent 
for  the  vendor."^  Held,  that  the  De- 
fendant was  not  in  tiie  position  of  stake- 
holder, but  agent  of  the  vendor,  and 
therefore  the  vendor  might  bring  an 
action  to  recover  interest  on  the  de- 
posits before  the  completion  of  tiie  sales* 
Edgell  (executrix  of  Edgell)  v.  Dag. 

Pages 

Fraudulent,  of  cow  infected  with  catde 
phigue.  See  Fraudulent  Reprernnta^ 
tian» 

Contract  for,  of  goods  of  the  value  of 
10^  and  upwar£.  See  Frauds.  StO' 
tute  qf,  I.,  II.,  III. 

Of  goods  on  board  particular  ship.  See 
Contract,  II. 

Of  fermented  liquor  on  Sunday.  Open- 
ing house  for.  See  licensed  vietuaBer, 


ii! 

BUI  of, 

Bill  of,  Description  in  aflBdavit  filed 
with,  of  ''residence  and  occupation" 
of  company.    Ibid 


Power  of  trading  company  to 
See  BiUqf  Sale. 


SATURDAY, 

Service  of  pleadings  on,  after  2  p.m.  See 
Practice,  11. 

SCIRE  FACIAS. 
See  Tender. 

SEAL 

Of  corporation  in  case  of  buflding  con- 
tract   See  Building. 

Of  bill  of  sale.  Directors  putting  signa- 
tures under,  not  attesting  witnesses. 
See  Bill  of  Sale. 
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Of  oCTtificate  of  appointment  of  creditora' 
assignee.    See  Aankrupt^  XI. 


SEAWORTHINESS 

Of  lighter  not  belonging  to  ship  em- 
ployed to  land  cargo.  As  to  warranty 
of,    See  Inntrancef  V.,  VI. 


SEPARATION 
Of  township  from  parish.    See  Church- 


wardenjl, 

SERVANT 

Of  master  woikman.  Action  by,  against 
occupier  of  building  for  personal  in- 
jury from  negligence.  See  Negli" 
gence,  IV. 

SERVICE 

Of  pleadings  after  2  p.m.  on  Saturday. 
See  Practice,  II. 


SET-OFF. 

Statute  19  &  20  Vict.  c.  106,  «.  24, 
enacts,  that  "  where  in  any  action  the 
debt  or  demand  claimed  consists  of  a 
balance  not  exceeding  602.,  after  an 
admitted  set-off  of  any  debt  or  demand 
claimed  or  recoverable  by  the  Defendant 
from  the  Plaintiff,"  the  County  Court 
shall  have  jurisdiction.  Held,  that  ''ad- 
mitted set-off"  means  set-off  admitted  by 
the  Plaintiff  at  the  time  of  action  brought. 
WaMfg  ▼•  Gauldstone.  Page  625 

SETTING  ASIDE 

Irregular  execution  on  terms  of  bringing 
no  action.    See  Practice,  I. 

SEVERABLE  BOND. 
See  Bond,  I. 

SHERIFF. 

In  an  action  against  a  sheriff  under 
Stat.  5  &  6  Vict,  e.  08,  s.  31,  for  the 
escape  of  a  debtor,  the  measure  of 
damages  is  the  value  of  the  custody  of 
the  debtor  at  the  time  of  the  escape; 


and  to  ascertain  this  the  jury  may  eon- 
sidcr  not  only  the  means  and  resoorces 
of  the  debtor  then  available  for  payment 
of  the  debt,  but  abo  the  chances  of  pay- 
ment which,  having  r^^ard  to  surroaad- 
ing  circumstances,  might  have  existed 
from  the  custody  being  continued.  Mae- 
roe  y.  Clarke.  Pagc47» 

Liability  of  officer  of,  for  detaining 
bankrupt  after  period  necesnry  far 
obtaining  copy  of  protection.  See 
Bankrupt,  Xll. 

SHIP. 

Total  loss  of,    Constmctxve,  SeeJaivr- 

ance,  I. 
Transfer  of  goods  to  sabsdtnted.    lUL 
Liehters  not  belonging  to,  employed  to 

hind  cargo.     llnd.,y.,  VII. 
Loss  of  one  of  two,  where  freight  of  two 

guaranteed.    See  Shipjmig,  IX. 

SHIPOWNER. 

His  duty  in  respect  of  landing  goods  im- 
ported from  foreign  parts.  See  Sk^ 
ping,  I. 

His  liability  to  consignor  after  reiodone- 
raent  to  him  of  bill  of  lading.  /Md, 
III.,  IV. 

His  duty  where  charterer  fails  to  appoint 
a  stevedore  according  to  charter-party. 
Ibid.,  V. 

Lien  of,  for  freight,    md.,  VI.,  VIIL 

SHIPPER, 

The  naming  a  person  as  and  as  cod- 
signee  in  a  bill  of  lading,  prima  fade 
evidence  only  of  his  having  an  ioior- 
able  interest    See  Insurance,  II. 


SHIPPING. 
I.  The  Merchant  Shipping  Act  Amend- 
ment Act,  1862,  25  &  26  Fief .  <r.  63, 
*.  67:  Where  the  owner  of  pHxJs  im- 
ported in  a  ship  from  fbreigD  parts 
fcdls  to  make  entr^  thereof,  or  having 
made  entry  thereof  to  land  the  same 
or  take  delivery  thereof,  and  to  proceed 
therewith  with  all  convenient  speed  by 
the  times  after  mentioned,  the  ship- 
owner may   make  entry  of  and  land 
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or  unship  the  goods  at  the  times,  in  the 
manner,  and  subject  to  the  conditions 
foUowine :  **  (1.)  If  a  time  for  the  de- 
livery of  the  goods  is  expressed  in  the 
charter-party,  bill  of  lading,  or  agree- 
ment, then  at  any  time  after  the  time  so 
expressed.''  *'(2.)  If  no  time  is  ex- 
pressed then  at  any  time  after  the  expi- 
ration of  seventy-two  hours,  &c.,  after 
the  report  of  the  ship."  "(5.)  If  at  any 
time  before  the  goods  are  landed  or  un- 
shipped the  owner  of  the  eoods  is  ready 
and  oflPers  to  land  or  take  delivery  of  the 
same,  he  shall  be  allowed  so  to  do,  and 
his  entry  shall  in  such  case  be  preferred 
to  any  entry  which  may  have  been  made, 
by  the  shipowner."  A  bill  of  lading  in 
the  usual  form  provided  that  "  simulta- 
neously with  the  ship  beine  ready  to 
unload,  the  above-mentioned  goods  or 
any  part  thereof,"  the  consignee  should 
be  ready  to  receive  the  same  from  the 
ship's  side,  either  on  the  wharf  or  quay 
at  which  the  ship  might  lie  for  discharge 
or  into  lighters,  and  in  default  thereof 
the  master  or  a^ent  of  the  ship  was 
authorized  to  land  the  goods  at  the  risk 
and  expense  of  the  consignee.  Under 
this  bill  of  lading  65  pipes  of  lemon  juice 
were  loaded  on  board  a  steamer  trading 
between  the  Mediterranean  and  London, 
which  arrived  at  London  on  the  2drd 
Marchy  and  early  on  the  morning  of  the 
24th  was  ready  to  deliver  at  the  wharf 
and  had  landed  16  of  the  65  pipes  on  the 
wharf  before  the  Plaintifis,  who  were 
holders  of  the  biUs  of  lading,  were  ready 
with  their  lighter;  they  then  applied 
for  delivery  of  the  remainder  into  their 
lighter,  wnich  the  Defendants,  the  ship- 
owners, refused,  and  landed  them  on  the 
wharf.  In  an  action  to  recover  wharf- 
age charges  and  demurrage  for  detention 
of  lighter.    Held : 

1.  That  under  the  bill  of  lading  and 
under  sect  67  (6)  the  Defendants, 
assuming  that  they  would  incur  no 
loss  or  expense  by  .unloadinjg^  the 
remaining  pipes  mto  the  lighter 
instead  of  on  the  wharf,  were  TOund 
to  deliver  them  to  the  Plainti£b; 
and  therefore  the  Plaintifis  were 
entitled  to  recover. 

2.  Quere,  whether  a  time  for  the 
delivery  of  the  goods  was  expressed 
in  the  bill  of  lading  within  the 
meaning  of  the  sect.  67  (1)  ?    Wi/- 

VOL.  I. — C.  P. 


9on  and  Another  v.  The  London, 
Italian  and  Adriatic  Steam  Navi- 
gaiion  Company  {Limited), 

Page  29 

II.  In  an  action  by  a  consignor  for 
the  value  of  his  goods  on  a  bill  of  lading, 
the  excepted  perils  of  which  included 
''barratry  of  master  or  mariners"  and 
''  accidents  or  damage  of  the  seas,  rivers, 
and  steam  navigation  of  whatever  nature 
or  kind  soever,"  it  was  proved  that  the 
goods  were  lost  by  a  collision  caused  by 
the  carryine  ship,  the  Defendant's,  dis- 
obey ing*(  whether  wilfully  or  not  did  not 
appear)  a  rule  of  the  sea  prescribed  in 
sect.  296  of  '*  The  Merchant  Shipping 
Act,  1854,"  17  &  18  Vict.  c.  104.  By 
sect  299  it  is  enacted,  that,  in  case  of 
damage  arising  from  non-observance  of 
such  rule,  such  damage  shall  be  deemed 
to  have  been  occasioned  by  the  ''  wilful 
default"  of  the  person  in  charee  of  the 
deck  of  the  ship.  The  Plain  tiffobtained 
a  commission  tor  examination  on  inter- 
rogatories of  witnesses  abroad :  the  De- 
fendant did  not  join  in  the  commission, 
but  sent  out  cross-interrogatories.  One 
of  the  witnesses  was  not  called  before 
the  commissioner,  so  that  the  oross-in- 
terroffatories  could  not  be  put  to  him ; 
and  m  other  cases  the  witnesses  were 
examined  by  word  of  mouth  by  the  De- 
fendant's agent  instead  of  by  the  com- 
missioner.   Held : 

1.  That  without  proof  that  the  act 
was  wilfully  done,  the  disobedience 
of  the  rule  could  not  be  treated  as 
barratry,  which  is  an  unlawful  act, 
wilfully  done  in  friiud  of  and  to  the 
damage  of  the  shipowner. 

2.  That  the  provision  of  sect  299  of 
the  statute  did  not  render  the  act 
barratrous,  if  otherwise  not  so,  the 
statute  being  passed  for  the  refla- 
tion of  ships  and  for  determining 
the  rights  of  shipowners  inter  se^ 
and  not  for  the  purpose  of  altering 
the  rights  of  contracting  parties. 

8.  That  on  the  true  construction  of 
the  bill  of  lading  the  loss  of  the 
goods  was  not  occasioned  by  the 
perils  of  Uie  seas. 

4.  That  in  such  cases  there  is  no  dif- 
ference between  "gross"  negligence 
and  ordinary  negligence. 
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6.  That  the  depositionB  were  admis- 
Bible  at  the  trial.  Grill  v.  The 
General  Iron  Screw  CoUier  Com' 
pony  (Limited),  Page  654 

III.  Under  a  bill  of  lading  goods  were 
made  deliverable  to  order  or  aseigns  at 
B.  During  the  voyage  the  consignor 
indorsed  the  bill  in  blank  to  bankers  for 
an  advance,  who  on  repayment  of  the 
loan,  but  after  a  wrongful  delivery  by 
the  shipowners,  re-indoned  it  to  the  con- 
slfirnor:  Held,  that  the  consignor  was 
thereby  remitted  to  all  his  origtoal  riehts 
under  the  bill,  and  that  he  was  entiUed, 
independent  of  the  Bills  of  Lading  Act, 
18  &  19  Viet,  c.  111,  to  sue  the  ship- 
owners on  the  contract,  for  the  wrongful 
delivery.    Short  y.  Simpson  and  Others. 

Page  181 

IV.  Semble,  where  a  bill  of  lading 
has  been  indorsed  in  blank  to  one  per- 
son and  by  him  handed  to  another,  such 
third  person  takes  it  in  the  capacity  of 
indorsee,  with  all  the  rights  attaching 
to  a  bill  of  lading,  and  might  sustain  a 
complaint  under  the  statute.    Ibid, 

y.  To  a  declaration  for  not  loading, 
in  terms  of  a  charterparty,  such  cargo 
as  the  Defendants'  ship  could  reason- 
ably stow  and  carry,  the  Defendants 
pleaded  that  the  charterparty  contained 
the  clause,  '*  Charterer's  stevedore  to  be 
employed  by  ship;"  that  although  the 
Defendants  were  willing  to  employ  such 
stevedore,  none  was  appointed  by  the 
Plain tifis,  and  that  thereupon  the  De- 
fendants were  forced  to  load  without  any 
stevedore;  but  that  they  loaded  the  ship 
to  the  best  of  their  skill  and  ability : 
Held,  on  demurrer,  a  bad  plea.  The 
Anglo-African  Company  {Limited)  v. 
Lamzed  and  Others,  Page  216 

VI.  By  a  charter-party  goods  were 
made  deliverable  at  Alexanmna^  freight 
to  be  paid  ''  on  unloading  and  right  de- 
livery of  the  cargo,  less  advances,  in 
cash,  at  current  rate  of  exchange.  One- 
half  of  the  freight  to  be  advanced  by 
freighter's  acceptance  at  three  months 
on  signing  bills  of  lading.  Owner  to 
insure  the  amount  and  deposit  with 
charterer  the  club  policy,  and  to  gua- 
rantee same."  In  pur>uaDce  of  this 
clause  the  charterer  gave  his  acceptance 
for  half  freight  on  signing  bills  of 
lading,  on  which  a  receij)C  *'  on  account 


of  the  within  freight"  was  endoraed; 
and  the  invoice  also  gave  credit  for  the 
amount  The  bill  of  lading  was  en- 
dorsed in  blank  to  the  Plaintiff,  bot 
before  the  ship's  arrival  at  Aleiandritt 
the  charterer  suspended  payment,  and 
the  master,  on  arriving,  and  daring  the 
currency  of  the  bill  of  exchange,  refused 
to  deliver  the  cargo  unless  the  whole 
freight  were  paid,  without  deducting 
the  charterer's  acceptance.  In  order  to 
obtain  possession  of  the  goods  the  Plain- 
tiff paid  the  whole,  and  brought  aa 
action  to  recover  the  excess  and  da- 
mages for  the  detention  of  the  goods. 
Held  (affirming  the  judgment  of  the 
Court  of  Common  Pleas),  that  the  De- 
fendant had  no  lien  on  the  goods  daring 
the  currency  of  the  bill,  and  that  w 
Plaintiff  was  entitled  to  recover.  Tarn- 
vaeo  V.  iStmpftm.  Page  374 

yil.  By  a  charterparty  dated  ZofuZoR, 
7th  Decembery  1864,  it  was  agreed  be- 
tween the  Plaintiffs,  owners  ot  the  ship 
Epiiesusy  ^*  now  at  Newcastle^''  and  the 
Defendants,  **  that  the  ship  being  tight, 
staunch  and  strong,  andeveiy  way  fitted 
for  the  voyage,  shall  with  all  convenient 
speed  (on  being  ready),  having  liberty 
to  take  an  outward  cargo  for  owners' 
benefit,  direct  or  on  the  way,  proceed  to 
Alexandria,  Egypt,"  and  there  load  from 
the  factor  of  the  freighters  a  cargo  of 
cotton  for  London  or  JUverpooL  The 
Ephesus  was  a  steamer  launched  at 
Newcastle  in  the  preceding  October^ 
and  in  the  course  of  the  negotiations  for 
the  charterparty,  which  commenced  in 
December,  the  Defendants  were  in- 
formed by  the  Plaintiff  that  they  would 
not  guarantee  the  time  within  which  the 
ship  would  be  finished,  and  the  words 
*<on  being  ready"  were  inserted  ac- 
cordingly. It  is  usual  for  steamers  to 
make  a  trial  trip,  and,  as  the  crossing 
and  re-crossing  the  bar  at  Newcasik 
would  have  been  accompanied  by  some 
risk,  it  was  arranged  tnat  the  vessel 
should  make  her  trial  trip  from  iVIno- 
castle  to  London,  instead  of  returning  to 
the  Tyne^  and  that  the  deficiencies  of 
her  machmery,  if  any,  should  be  made 
good  in  London,  Accordingly,  on  the 
12th  January,  1865,  whilst  mcomplete, 
she  left  Newcastle  for  London  with  some 
coals  shipped  under  a  charterparty,  and 
loaded  with  sufficient  ballast  to  enable 
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her  to  bring  back  the  cotton  cargo  from 
Alexandria;  but  no  delay  at  Newcastle 
vas  occasioned  thereby.  In  London  she 
took  on  board  goods  tor  CoMtantinople 
and  Alexandria;  but  no  delav  was 
thereby  occasioned,  the  shipment  having 
been  made  before  the  repairs  to  the  ma- 
chinery were  complete.  She  sailed  from 
London  on  the  1st  March,  and  after 
touching  at  Constantinople^  &c.,  and 
unloading  cargo  there,  arrived  at  AleX' 
andria  on  the  20th  April,  and  was  ready 
to  load  her  cargo  there  on  the  1st  May; 
but  if  she  had  sailed  direct  from  London 
to  Alexandria  instead  of  taking  cargo  to 
Constantinople,  Sec,  on  her  way,  she 
would  have  been  ready  to  load  her 
homeward  cargo  at  Alexcmdria  a  few 
days  earlier.  Freights  for  cotton  at 
Alexandria  fell  continuously  from  Ja- 
nuary  to  May,  In  an  uction  against 
the  Defendants  for  default  in  loading, 
they  havine^  refused  to  ship  on  the 
ground  of  delay  and  deviation  by  the 
Plaintiffs:  Held, 

1.  That,  on  the  construction  of  the 
charterparty,  the  above  stipulations 
were  not  conditions  precedent;  and 
therefore  that  the  breaches  com- 
plained of  did  not  entitle  the  De- 
fendants to  throw  up  the  charter- 
party,  and  that  their  remedy  was 
by  a  cross-action  against  the  rlaiu- 
til&  for  damages. 

%  Semble,  that  the  meaning  of  the 
stipulations  above  was  that  the 
voyap;e  should  be  from  Newcastle 
to  Alexandria  direct;  and  that  the 
Plaintiffs  were  not  justified  in  de- 
laying the  ship,  in  order  to  take 
cargo  on  board  either  at  London  or 
Constantinople,  Mac  Andrew  and 
Others  y.  C/tapple  and  Others, 

Page  745 

VIII.  By  a  charterparty  it  was  stipu- 
lated that  the  ship  should  take  on  board 
a  cargo  at  Shanghai,  and  therewith  pro- 
ceed to  London  or  Liverpool^  as  ordered 
by  charterers  before  sailing,  and  deliver 
the  cargo  "on  being  paid  freight  as 
follows: — The  ship  to  nave  a  Ben  on 
cargo  for  freight  3/.  lOs,  per  ton  of 
fitty  cubic  feet,  measured  in  Shanghai, 
to  be  paid  to  captain  or  his  agents  on 
right  and  true  delivery  at  port  of  dis- 
charge."   Part  of  the  cargo  was  ship- 


ped by  the  charterers  under  a  bill  of 
lading  making  the  goods  deliverable  at 
Liverpool  to  their  order  or  assigns, 
'*  freight  for  the  said  goods  payable  in 
Liverpool  2A  per  charterparty;"  and  the 
charterers  indorsed  the  bill  of  lading 
bona  fide  and  for  valye  at  Shanghai  to 
their  bankers  there,  who  were  not  shown 
the  icbarterparty  or  made  acquainted 
with  its  contents  further  than  the  rate 
of  freight  payable  under  it:  Held,  that 
the  terms  of  the  charterparty  relating  to 
the  rate  of  freight,  and  no  more,  were 
incorporated  in  the  bill  of  lading ;  and 
that,  as  between  the  shipowners  and  the 
indorsees  of  that  instrument,  the  former 
had  a  lien  on  the  goods  mentioned  in  it 
for  freight  at  the  rate  of  3/.  105.  per  ton 
for  those  goods;  but  not  for  the  freight 
due  in  respect  of  any  other  part  of  the 
cargo.  Fry  and  Others  v.  The  Char» 
tered  Mercantile  Bank  of  India,  Lon- 
don and  China.  Page  858 

IX.  The  Defendants  having,  by  sepa- 
rate charterparties,  chartered  two  ships 
of  the  Plaintiffs,  the  Izamados  and  Bo- 
tassis,  to  go  to  Ibraila,  and  there  load 
a  full  cargo  of  petroleum  oil  to  be  con- 
veyed to  London  at  a  freight  of  84«.  per 
ton,  discovered  that  they  would  be  un- 
able to  supply  the  stipulated  cargoes, 
and  it  was  thereupon  agreed  that  the 
Defendants  should  guarantee  the  ves- 
sels '*  a  sum  of  900/.  each  gross  freight 
home;"  that  the  Plaintiffs  should  place 
them  at  once  on  the  most  profitable  trade 
procurable;  that  they  would  carry  300 
tons  each  of  whatsoever  car^o  they 
might  take  on  board,  and  that  the  char- 
terparties should  be  cancelled.  The 
freightage  for  the  cargo  procured  by  the 
Plaintiffs  for  each  ship  was  by  343/.  6«. 
short  of  900/.  The  Izamados,  with  her 
cargo,  arrived  home  in  safety,  but  the 
Bolassis  was  lost  on  the  voyage:  Held, 
that  the  Defendants  became  liable*  on 
their  guarantee  immediately  on  the  ships 
weighing  anchor  at  Ibraila  on  their 
homeward  voyage  with  cargoes  insufii- 
cif'nt  to  earn  900/.  freight  each,  and 
therefore  that  the  loss  of  the  Botassis 
was  no  answer  to  the  Plaintiffs'  claim 
of  the  deficiency  in  thesurn  guaranteed 
for  that  ship.  Carr  and  Another  y. 
The  Wallacnian  Petroleum  Company 
(Limited),  Page  787 
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See  alio  Iniuramse,  I.,  II.,  III.,  IV., 
v.,  YI. ;  Merchant  Shipping  Acts. 


Permanent^ 


SICKNESS. 
See  DepotUian, 


SOCIETY. 
See  CoHjperatwe  Society. 

SPECIAL  CASE, 

FhcU  to  be  assumed  on,  where  infer- 
ences of  fact  are  to  be  drawn.  See 
Partnenh^,  lY. 

STAGE. 

The  Respondent  was  charged  before 
a  metropolitan  police  magistrate  with 
keeping  a  place  of  public  resort  called 
the  Auuxmora^  for  toe  public  perform- 
ance of  stage  plays,  without  licence  from 
the  Lord  Chamberlain,  contrary  to  stat 
0  &  7  Viet,  c.  68,  s.  2.  The  magistrate 
dismissed  the  summons,  but  stated  a 
case  for  the  opinion  of  the  Court  The 
Alhambra  is  a  place  of  public  resort, 
licensed  for  dancing  and  music  by  jus- 
tices, under  stat  25  Geo.  2,  c.  86,  fitted 
with  the  accessories  of  a  theatre,  having 
at  the  back  of  the  stage  various  inclined 
platforms,'  painted  like  rocks,  and  a  cas- 
cade. On  the  wings  and  the  scenes  at 
the  back  are  painted  palm  trees.  The 
whole  representing  an  oriental  landscape. 
The  performance  was  this: — Sixty  or 
seventy  females,  in  the  costume  of  thea- 
trical ballet-dancers,  danced  down  the 
platforms  to  the  stage:  they  then  formed 
into  two  ranks  and  danced  the  dagger 
dance,  which  ended  in  several  of  tnem 
standing  over  the  others  as  if  in  triumph, 
and  retiring,  when  others  came  forward 
with  sham  palm  leaves  in  their  hands, 
and  danced,  waving  them,  and  formed 
an  avenue,  down  which  a  female  of 
superior  oitler  in  dancing  passed,  and 
thev  retiring,  she  performed  a  pas  senl 
with  gestures.  The  other  dancers  then 
formed  groups,  placing  the  palm  leaves 
so  as  to  represent  ue  opening  of  a 
flower;  others  had  a  palisade,  anddanced 
with  it  so  as  to  represent  a  basket  of 


flowers.  Such  a  performanoe  is,  in  ^ 
theatrical  profession,  called  a  baDet  di- 
vertissement, and  conld  not  be  presented 
without  such  stage  accessories.  The 
dagger  dance  was  broagfat  out  oriei- 
naJly  at  Dmry  Lane  Theatre.  A  bdkt 
divertissement  can  be  described  so  as  ts 
enable  a  copy  of  the  directions  for  it  t» 
be  sent  to  the  Lord  Chamberlain :  Hdd, 

1.  That  the  Court  conld  not  say  ss  a 
matter  of  law  that  tli»  performance 
was  ''an  entertainment  of  the  stage" 
within  sect  28,  and  therefore  wonU 
not  interfere  with  the  decision  of 
the  magistrate. 

2.  Semble,  ^ex  WiSee,  Bykt,  wad 
Keating^  JJ.,  that  as  a  matter  of 
fact  it  was  within  sect  23;  diseen- 
tiente^  J&fe,  C.  J.  Wigan^  Appe- 
lant, Strange^  Respondent  Pkge41 


STAKEHOLDER. 

Attorney  receiving  d«)odts  as  vendor's 
agenl^  not  a,    See  Sale* 


STATUS 

Of  the  parties.  Judgment  of  Divorce 
Court  not  altering.  See  Huabandand 
Wife,  II. 


STATUTE 

8  Hen,  6,  c.  7.  Rent-^arge,  a  freehoM 
tenement  under,  See  ParUamai, 
XIY. 

29  Car.  2,  c.  8,  $.  4.  See  Ouaraniee,  I. 

29  Car.  2,  c.  8,  #.  17.  As  to  what  is  a 
memorandum  of  bargain  under.  See 
Frauds.    Statute  of, 

4  Geo.  2,  c.  28,  «.  5,  as  to  distress  in 
respect  of  a  rent-charge.  See  Par^ 
Uament,  XIY. 

26  Geo.  %  c.  86.    See  Stage. 

8  Geo.  4,  c.  126,  $.  82.  See  Turmike, 
II. 

1  WiU.  4,  c.  22,  s.  10.  Admission  in  evi- 
dence of  deposition  under.  See  iV- 
position. 

2^8  Wm.  4,  c.  46.  See  ParBameni, 
I.,  II.,  III.,  lY.,  Y.,  YI.,  YII. 
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3  &  4  Will  4,  e.  27.    See  EJeetment. 

3&41fi/;.4,c.74,<.01.  See  Husband 
and  Wife,  I. 

5  &  6  Wm  4,  c.  62,  «.  0.  See  Chureh- 
warden.  III. 

5  &  6  Fie^.  c.  55y  «.  0.  See  Railway 
Company,  I. 

6ke  Viet.  c.  08,  #.  81.     See  Sheriff. 

Qk,7  Viet.  c.  18,  $.  7,  Schedule  (A), 
No.  4.    See  Parliameni,  IX.,  X. 

ek7  Viet.  e.  18,  «.  40.     iftu^.,  XV. 

6  &  7  Vict.  c.  18, «.  74.     Ibid.,  VII. 

6  &  7  Fie/,  e.  68,  m.  2,  23.    See  Stage. 

lllc  12  Viet.  e.  40,  «.  1.  See  Lieensed 
VietuaUer, 

11  &  12  Fur/,  c.  107, 4.4.  SeeAppM/,  II. 

12  &  13  Ttct.  e.  106, «.  1 12.  See  Bank- 
rupt, IV. 

12  &  18  Fk/.  e.  106,  #.  114.    7^U,  I. 

15  &  16  Ftc/.  c.  81.    See  Ca-<;pera<ive 

16  k  16  Ftc/.  c.  76,  s.  68.  See  JSanA- 
rupt,  VIII. 

17  &  18  Viet.  e.  81,  «.  2.  See  RaOway 
Company  III. 

17  &  18  Vict.  e.  81,  s.  7.    See  Carrier,  I. 

17  &  18  Fie/,  c.  104,  m.  28,  24.  See 
Merchant  Shipping  Acte. 

17  &  18  Vict.  e.  104,  m.  206,  200.    See 

Shipping,  II. 
17  &  18  Ftc/.  c.  86.    See  Bm  of  Sale. 

17  &  18  Vict.  c.  125,  M.  8, 4.  See  Arbi- 
tration, I. 

18  &.  10  Fie/,  e.  122.  See  Metropolitan 
Building  Act,  1865. 

10  &  20  Fie/,  e.  108, «.  24.    See  Set-off. 

20&21  Fte/.e.  48,<.8.    Seeilppeoi;  I. 

20  k  21  Fie/,  c.  57,  «.  1.     See  Husband 

and  Wife,  I. 
22  &  28  Fie/,  e.  87,  M.  6, 8.  SeeCW/onM. 

28  &  24  Viet.  c.  126, «.  10.    See  Church- 

toarden,  III. 
28&24FM?/.e.  127,«.10.  See  Attorney. 

24  &  25  Viet.  e.  100,  s.  45.  Plea  in  bar 
under.    See  Assault. 

24  &  25  Fie/,  e.  184, «.  128.  Set  Bank- 
rupt, XI. 


24  Ic  25  Vict.  c.  184,  8.  102.  Ibid., 
VIII.,  IX. 

25  &  26  Fie/,  e.  68,  s.  67.    See  Shipping, 

25  &  26  Vict  e.  87,  ss.  6,  7.  See  Co- 
operative  Society. 

25  &  26  Fie/,  e.  80.  See  Bill  of  Sale; 
Co-operative  Society. 

As  to  the  repugnancy  of  statutes.  See 
Turfqnke. 

STATUTE  OF  FRAUDS. 
See  Frauds.    Statute  of, 

STATUTORY  DUTY. 

See  Metropolitan  Building  Act,  1855, 1. 

As  to  statutory  misconduct.  See  Bail- 
way  Company,  I. 

STAY  OF  ACTION. 
See  Co-operatioe  Society. 

STEAM  VESSELS. 

Tonnage  reg^ter  of.  See  Merchant 
Shipping  Acts. 

STEVEDORE. 

Charter-parW  containing  clause :  ''char- 
terer's, to  be  employed  by  ship."  See 
Shipping,  V. 

STEWARD  OF  MANOR. 

Articled  clerk  holding  office  of,  See 
Attorney. 

STIPULATION. 

Not  condition  precedent  See  Shipping, 
VIL 

STORES 

For  use  of  her  Majesty's  forces,  con- 
veyance of.    See  Turnpike,  II.,  III. 


SUBSTITUTED  CONTRACT 

On  cancelling  charter-parties.  Set  Ship- 
ping, IX. 


926 


iin>EX. 


SUBSTITUTED  SHIP. 
Transfer  of  goods  to.    See  Innaranee^  1. 


SUING  AND  LABOURING 
CLAUSE. 

In  marine  policy.    See  Inrntramce^  I. 


SUMMONS. 

Jurifldicdon  of  judge  where  summons 
asks  for  costs.   S^  Praeticef  I. 


SUNDAY. 

Opening  house  for  sale  of  fermented 
liquors  on.    See  Licensed  Victualler^ 

SUPERIOR  COURT. 
Review  of  decision  of  inferior  tribunal 
in.    See  CUrk* 

SUPPORT  TO  LAND. 
SeeXancL 


SURETY 
For  a  collector  of  rates.    See  Bandy  I. 
Where  bond  conditioned  for  the  perform- 
ance of  distinct  matters.   Ibid^y  l.y  II. 

TENANT. 

Encroachment  on  waste  by,    See  En- 

croachmenL 
Occupation  as,    See  Parliament,  I. 

For  life.  Lease  ultra  vires  by,  with 
covenant  for  quiet  enjoyment  See 
Covenant. 

TENDER. 

A  tender  of  money  under  protest  is 
valid.  Scott  {PubUc  Officer  of  the 
Union  Bank  of  London)  v.  The  Ux- 
bridge  and  I&ckmaneworth  Railway 
Company.  Page  620 

TENEMENT. 
Freehold,    See  PorZiameiU,  XIV. 


THEATRICAL  PERFORMANCR 
See5to^. 

THRESHING  MACHINE, 

As  to  exemption  o^  from  toll     S«e 
Tuampike^l. 

TIME. 
For  delivery  of  goods  expressed  in  bill 

of  lading.    See  Sft^ipa^,  L 
Delivery  within  reasonable,    See  iZn/- 

vxxjf  Company^  II. 

TITLE  BY  DECENT. 
See2>e«e»i/. 


TOLL, 
Exemption  from,  under  Volunteer  ^x^, 

1863.    See  Vohinteer. 
Exemption  from^  of  threshing  ntschiDe. 

See  TWiipiAe,  I. 
Exemption  from,  of  agent  of  ooatraetor 

conveying  stores  for  the  use  of  ber 

Miyesty's  forces.    IbkL^  II.,  HI* 


TONNAGE 
Register,  of  stram  vessel.  SeeMen^ent 
Shippvng  Acts, 

TOTAL  LOSS 
Of  ship.  Constructive,  SeeJiificraiKf|I* 

TOWNSHIPS. 
Parish  consisting  of  several,  Sec  Chatk- 
warden^  I. 

TRADE  ASSIGNEE, 
Liability  of,  for  messenger's  fees.    See 
Bankrupt^  II.,  III. 

TRADING  COMPANY, 
Power  of,  to  give  bill  of  sale.    See  Bti^ 
ofSak. 
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927 


TRAFFIC  ACT,   1864.    RAILWAY 
AND  CANAL, 

ReasooableneM  of  condition  in  contract 
under.    See  Carrier ,  I. 

Injunction  under,  for  undue  prejudice. 
See  BaUway  Company ^  III. 

TRANSFER 

Of  goods  to  substituted  ship.    See  /n- 
iuranee^  I. 

"  TRAVELLER." 
See  Ueented  Victualler,  I. 


TRIBUNAL. 

Inferior,  not  bound  by  reasons  given  in 
judgment  of  House  of  Lor(u.  See 
Partnership,  III. 

Interest  of,  in  event    See  Clerk, 

TURNPIKE. 

I.  The  General  Turnpike  Act,  sect.  82, 
exempts  iirom  toll  '^  implements  of  hus- 
bandry," which  by  the  U  &  15  Viet.  e. 
38,  8.  4,  includes  threshing  machines ; 
and  the  General  Act,  sect.  4,  directs  that 
the  provisions,  matters  and  things  in 
that  Act  contained  shall  extend  to  everv 
Turnpike  Act  thereafter  to  be  passed, 
except  as  to  "such  provisions,  matters 
and  things  as  shall  be  expressly  referred 
to,  and  varied,  altered  or  repealed"  by 
subsequent  legislation.  By  toe  0  Geo,  4, 
c.  77,  «.  19,  tne  powers,  authorities,  &c. 
of  that  Act,  and  of  the  General  Act,  are 
incorporated  with  every  Local  Turnpike 
Act  A  subsequent  Local  Turnpike  Act 
rendered  any  *'  cart  or  waggon"  liable 
to  toll,  and  by  the  interpretation  clause 
**  cart  or  waggon"  was  declared  to.  in- 
clude "threshing  machines."  Held, 
that  the  provisions  of  the  General  Act 
and  subsequent  Acts  exempting  thresh- 
ing machines,  in  so  far  as  thev  applied 
to  the  district,  comprised  in  toe  Local 
Act,  were  repealed.  Ablert^  App., 
Pritehard,  Resp.  Page  274 

II.  A  railway  company,  agent,  or 
carrier,  employed  by  a  contractor  for 
commissariat  to  carry  forage  for  the  use 


of  her  Majesty's  forces,  is  within  the 
exemption  from  turnpike  toll  enacted  by 
ttat  8  Geo,  4,  e,  126,  s.  82.  The  Lon- 
don and  South-We$tem  Railway  Com' 
pany,  App.,  Beeves,  Resp.        Page  845 

III.  T,  &,  Co.  having  entered  into  a 
contract  for  commissariat,  in  which 
powers  were  reserved  to  inspect  and  re- 
ject supplies,  in  pursuance  of  their  con- 
tract, sent  some  hay  to  the  commissariat 
stores  at  Aldershot^  and  the  Appellants, 
whom  T,  &  Co.  employed  to  carry  and 
deliver  it,  were  charged  a  turnpike  toll 
for  a  waggon  drawn  by  two  horses  used 
by  them  for  that  purpose.  Held,  that 
the  stores  being  for  the  use  of  her  Ma- 
jesty's forces,  under  3  Creo.  4,  e,  126, 
s,  82,  the  charge  was  illegal.  Ibid, 

Toll.  As  to  exemption  from,  SeeFo/im- 
teer, 

UNDUE  PREFERENCE 

By  railway  company  in  receiving  goods 
at  station  for  forwarding  the  same 
night    See  Raiboay  Company,  III. 

UNREGISTERED 

Partnership  of  more  than  twenty  per- 
sons.   See  Parliament,  I. 

USAGE. 
Evidence  of.    See  Ineuranee,  I. 

VALUE 

Of  building.  Relation  of,  to  value  of  land. 
See  Parliament,  III.,  IV.,  V.,  VL 

VENDOR  AND  PURCHASER. 
See  Sale. 

VICTUALLER. 
^ee  Licensed  Victualler, 


VOLUNTARY  PAYMENT. 
See  Payment,  IL 

VOLUNTEER. 

A  yeomanrv  non-commissioned  officer 
is  not  a  "  volunteer"  within  the  mean- 
ing of  Uie  26  &  27  Viet,  c,  65.    He  is 
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not,  therefore,  entitled  to  the  exemption 
from  toll  granted  by  the  45th  eection  to 
volunteers  driving  to  their  place  of  ex- 
ercise. Humphrey y  App.,  BetheUj  Resp. 

Page  221 

VOTE, 

Borongh,  for  member  of  Parliament. 
SeePorfioBWii/,!.,  II.,  III.,  IV.,  V., 

Ck>anty,  for  member  of  Parliament. 
Ibid,,  VII.,  VIII.,  IX.,  X.,  XI., 
XII.,  XIII.,  XIV.,  XV.,  XVI. 


VOYAGE. 

Fmstration'of  object  of, 
VII. 


^e^Shippmg, 


WAGGONS 

Hired  and  employed  by  contractor  in 
conveying  stores  for  the  use  of  her 
Majesty's  forces,  exempt  from  toll. 
See  Twrtiplke^  III. 


WARRANTY 

Of  seaworthiness.    See  Iimaunee.  V., 
VI. 

Frftudnlent  representation  and  breach  of. 
See  Fraudulent  Bepreseniatkm, 


WASTE, 

Encroachment  on,  by  tenant.    See  JSn- 
croachment. 


WIFE. 
See  Huabandand  Wife. 

WILFUL  DEFAULT, 

Meaning  of,  in  rule  of  the  tea  pre- 
scribed by  Merchant  Shipping  Act 
See  Shipping,  XL 

WINDING-UP  ORDER. 

Jurisdiction  of  County  Court  aAer,  to 
stay  action.  See  Co^cpentiK  So- 
ciety. 

WITNESSES. 
Directors  putting  their  statures  ooder 

seal  of  bill  of  sale  given  by  a  oom- 

pany,  not  **  attesting  witneneB."  See 

BiUofSale. 
Abroad.    Examination  of,  on  iateiTOgft- 

tories.    See  Shippatg,  IL 

WORK, 

Additional  or  independent,  under  build- 
ing contract.    See  Builda^. 

Contract  to  do,  on  premises  of  another 
destroyed  by  fire.    See  CaiUnet,  I. 

WORKMAN, 

Action  by,  against  occupier  of  bvildiiig 
(pr  personal  injury  nma  negligence. 
See  Negligence,  IL,  III.,  IV. 

YEOMANRY 
Officer.    Liability  of,  to  tnmpike  toO. 
See  Vobtnieer. 
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